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ir John Eardley Wilmot having (on the 21// of Auguft laſt) Thurſday, 6 
S 025 8 Lord Chief Juſtice of Gt of Com- Nov. one's : 
mon Pleas, in the room of Lord Camden, to whom the 
at ſeal was delivered upon the Earl of Northington's re- 
Poning it; Mr. Serjeant HewiTT was yeſterday appointed 
a Judge of this Court; and took his place upon the bench 
this morning.] 5 


* 4 a. r 
8 * * "WY 
_ — 


Rex verſus Inhabitants of Caſtleton. 
[This caſe is already reported at large, in the quarto-edition 


of my SgTTLREMRNT-CasEs, No. 183. Page 569. and 
abridged, in the table to it.] OY | | 


—— 
22 


ds if 


bg | W372 | | 75 ; Friday, » Nov. 
Rex ver/us John Price, 'Eſq. © 2766, 7 2 
AUSE was ſhewn why an information ſhould not go Right or privi- 
againſt the defendant, a Berkfhire juſtice of peace re- lege by law or 
ſiding at Wantage, for a miſdemeanor in oppreſſively cuſtom of 


ſend; , . . * 71; .; gleaning or 
2 ng to gaol ſome poor inhabitants of the p riſh- of Chil- Teaſing, muſt We 
der, for FELONY, in gleaning a field of ohn Simmons a far- be exerciſed 9 


mer of that pariſh (which t ey inſiſted, they had a right, by under proper 
law, and by the cſſom and nſage of that pariſh, to do ;) and circumſtances 
for refuſing to diſcharge them out of cuſtody, after they had and reftric- 
found bail. "7 EE 5 a; tions, 


The field of barley was partly cut, but not carried in, a 
third part of it being on the ground ; nor indeed completely 
raked and cocked, when thee gleaners took it away.. Oath 

Yolo IVY. B = Was 


\ PrICE., 


1926 
1766. 
— — 


Rex v. 


1 


was made by the farmer, before the juſtice, « that theſe 
& people had foler his barley in the ſtraw:“ and he now 
ſwore, © that he had forbidden them; and yet they took it 


by handfuls; and that he had ſuffered the loſs of about 


ce twenty buſhels of barley, by their carrying it off, two days 
ce together.” : | | | = # 


Mr. Merton, who ſhewed cauſe on behalf of the juſtice, 
denied the KIGHT which theſe people claimed; and ſaid, that 
the juſtice was ob/ged to proceed againit them as he had 


done; a felony having been /worn upon them, and they hay- 


The juſtice 
eard the com- 
plaint, and 
aſketl them if 
they had any 


bail. But one 


Winterbourne 
infifted that 
they ſhould be 
firſt commit- 
ted; and ther 


ing no bail then ready * : for their bail refufed to bail them 
till after the juſtice ſhould have firſt committed them. He 
did accordingly commit them ; not to the county-gaol, but 
to the houſe of correction: and then he alone did bail them, 
taking only one fingle bail; and thereupon ordered them to 
be diſcharged 3. though he did not immediately ſign a war- 
rant of diſcharge. He denied all malice, and any deſign 
of oppreſſion. JJC on me +. 


he would be bail for them. There were ſeven of them, men and women. They 
were encouraged by a neighbouring attorney. | 15 | 


+ V. 1 & 2Ph, 
& Mar. c. 13. 


5 3. 


Sir Fletcher Norton, contra, inſiſted on the right of the 
oor to glean, after the corn is carried off the land: and 
2 ſaid, that they would be /½iſied, in an action of treſpaſs, 


for entering ſuch laud in order to glean, under the common- 


law right of ſo doing. 


The fa& could not, he ſaid, be a felony : at the utmoſt, 
it could be but a zre/paſs. But it really was neither: for, 
by law, they had a ffri& right to do it. However, F it were 
a felony, the juſtice had no right to commit them to the 
houſe of correction; nor had he. alone any power to bail 
them +. It is plain that he % it was not a felony. 


Lord Mansfield —STEALING, under the colour of leaſing or 
gleaning, is not to be juſtified. "vo 


Now the charge againſt theſe people is ſealing the barley, 


before the crop was carried off; and when part of it was not 


cut, and a third part left on the ground, not yet carried in. 
There does not appear to be any ſort of conteſt between the 
farmer and the poor about J/eaſing : his only objection, and 
his forbidding, is confined to the fealng it. So 


No malice or oppreſſion at all appears in the conduct of 


| this juſtice: the malice ſeems to lie on the other fide. The 


ſecution againſt him. 


malice ſeems to be in the attorney, who carries on the pro- 


| Therefore 


„ „ „ 75 
2 of W | 
| OY 5 B. "Fo ; 
CO, 3. B. R. | 


with lenity: and in ſuch a caſe, the magiſtrate ought to be 


protected, not puniſhed. 


As to the right of leafing—It will be time enough to de- 


termine that point, when it comes directly in queſtion. 


WWW l A | | 
But here the farmer had not abandoned his corn, or car- 
ried it off: and he has ſworn that they, ffale it. 
Mr. Juſtice Hen He has afted with moderation and les 
nity. The rule ought to be diſcharged with coſts. . 


The right of leaſing is ho part of the preſent queſtion: 
It may be exerciſed by law or cuſtom, in a certain degree: 
but that queſtion may depend upon circumſtances. This is 
no queſtion about the right of leafing or gleaning : it is a 
charge of ſtealing the corn; and oath is made of their havifig 
ſtolen it; | 11 | | 


Mr. Juſtice Hewwit?—The right of leaſing does appear in 
our books: but it muſt be under proper circumſtances and 
reſtrictions. However, it is no part of the queſtion here : 
for this is a charge of direct ſtealing. | * 


4» 


5 


The juſtice appears to have acted in this caſe without 


any deſign of oppreſſion, or malice, or any bad intention: 
on the ebntrary; he has behaved with lenity and tender- 


neſs. It would be very wrotig to punifh a juſtice of peace 
by the extraordindry method of an information; when he has 
acted fairly, honeſtly, and impartiall e: 
Therefore this rule ought ta be diſcharged with coſts, 
Per Cur? unanimouſly— | 


A S _ | Rule diſcharged with coſts: | 


Bennet, Adminiſtrator, verſus Coker. 


AR. Dunning moved, on behalf of the plaintiff, an ad- 
of miniſtrator, for leave to diſcontinue, without payment of 
coſts FP | | | 


Saturday, $ 
Nov.1766, 
Adminiſtrator 
had leave to 
diſcontinue 
without pay- 
ment of colts, 


| 1928 
1766. 


BEenNET v. 
COKER. 


* 7 ante, 
page 1584, 
An 1586. 


Mich. Term 7 Geo. 3. B. R. 
This was an action upon a bond, againſt an heir. On 


the plaintiff's not trying it according to notice, the defend- 


ant moved for judgment, as in cafe of a nonſuit: where- 


upon, the plaintiff undertook to try it peremptorily. When 
it came down to trial, he 1 diſcovered & that the eſtate 


«© had been conveyed ;” and was then ſatisfied, ( that there 
cc was a deed of conveyance, which would be produced at the 
“e trial.” Whereupon he declined to go to trial; and now 
deſired to diſcontinuie. „5 


Mr. Thurlow, on behalf of the defendant, oppoſed his do- 
ing ſo, without paying c. He mentioned the caſe of 
Hawes, executrix, verſus Saunders, M. 5 G. 3. where it was 
determined, © that an executor ſhall pay coſts for not going 


cc on to trial, after having given notice of trial?“ And he. 
argued, that ſo he ſhall likewiſe, where he has not tried it 


purſuant to his undertaking, after a motion has been made 
againſt him for judgment as in caſe of a nonſuit. For this 
was his own laches: he ought to have been previouſly in- 
formed of the facts upon which he grounded his action. 


| 1 bad Mansfield —This may be reaſonable in à caſe lags | 


the executor may probably bring another action. But here, 


I ſuppoſe, he will be bound nor to bring another action? 


| Mr. Dunning readily agreed to be fo bound, 


And Tae CovaT obſerved, that on a judgment as in caſe 


of a nonſuit, an executor does not pay coſts. 


Mr. Thurlow urged, that here, the executor has Hofetively 
undertaken to try it; and thereby put the defendant to the 
expence of going down to trial. And they may go on 


again: they will not be abſolutely precluded, 


Lord Mansfield —Here is no double vexation. The plain- 


tiff agrees not to try it; but withdraws the cauſe at the aſ- 
ſizes, upon finding that there is a deed againſt him. 80 
that there is an end of the matter. | g 

9 8 & 7 


Mr. Juſtice Afon obſerved" to Mr. Thurlw, that the de- 


fendant had ſaved all the fees of court: which he muſt have 


paid, if there had been a vefdict. (Which obſervation was 
repeated and confirmed by Lord Mansfield. } 2 
Mr. Juſtice Yates—It is not in al! caſes, that an executor 


ſhall diſcontinue without paying coſts ; for, if it is plainly his 
= own 
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Mich. Term 7 Geo. 3. B. R. Fx; 1929 
own fault, he ſhall not have ſuch. leave. 8, in caſe of nat 1766. 
going on to trial, if it is his own laches, he ſhall pay coſts. | 3 
(To which alſo Lord Mansfield agreed.) Therefore, the BENNET v. 
queſtion is, (Whether there is /aches or delay; or whether it Cores. 
<« be a fair tranſaQtion ?? Now this was fair and candid, RF» 
The plaintiff has done better for the defendant, than if he 

had gone on to trial: he diſcovered he was in the wrong 

and as ſoon as he knew it, deſiſted. 7] DEP 


| Tux Cour granted Mr. Dunning's motion, 

cc to diſcontinue without payment of coſts :” but the plain- 
tiff was not to bring any new action, without leave of the 
Court. [* There might perhaps, ariſe aſſets in "png and 


| then it would be reaſonable for the executor to have leave to 


bring a new action.] 


qui tam, verſus Bailey, Weeaneſday, 
Brown, qui tam, verfus cb „ 
T* CourT made a rule, That where they give * leave V. 18 Eliz. 
1 to compound a penal action, the king's half of the compo- © 5: 4 ſ. 3 & 
ſition ſhall be paid into the hands of the maſter of the 83 
- ET 
* Crown=office, for the uſe of his majeſty. „ 


1 


Gulliver, on the Demiſe of Ambroſe Corrie, Friday 14th | 
Clerk; and alſo on two ſeveral Demiſes of the mo” 
lame Perſon by the Name of Ambroſe Wykes, (: Black Rep. 

Clerk; againſt Shuckhurgh Aſhby, Eſq, ante 
Others. | 


THIs was a ſpecial caſe in ejectment. The cauſe came Conditional li- 
on to be tried at the laſt Lent- aſſizes for the county of mitation can- 
Northampton, before Mr. Juſtice Yates; when it was agreed, —_— 1 2a 
by conſent of the parties, that, although a verdict was found Dy 1 
for the plaintiff, on the laſt demiſe, it ſhould be ſubje& to ate the inten- 


the opinion of this Court upon the following caſe, tion of teſtator 
A . 


William Myles, Eſq, being ſeiſed in fee of the eſtate in 
queſtion, (ſubject only to a mortgage of part thereof, ) on the 
15th of Augu/t 1736, made his laſt will in writing duly exe- 
cuted and atteſted; whereby he deviſed, (amongſt other 
things,) in caſe he ſhould die without iſſue, that after the 
death of his wife, the premiſes ſhould go to his ſiſter Dorcas 
Hes, for life; and after her deceaſe, unto his nephew 
Ambroſe Saundegs and the heirs male of his a lawfully be- 


gotten; and the heirs male of their bodies lawfully begotten; 
and for want of ſuch ifſue, unto the heirs male of the body 
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Nich. Term 5 Geo. 3. B. R. 


of his ſiſter Dorcas Wyler, and the heirs male of their body 
lawfully begotten z with remainder to his wife and ne- 


phey's godſon, Ambroſe Corrie (the leſſor of the plaintiff) and = 


the heirs male of his body lawfully begotten ; and the heirs 
male of their body lawfully begotten z remainder to the 


-heirs of the body of his nephew Ambroſe Saunders remain- 
der to the heirs of the body of his ſiſter Dorcas Myles re- 


mainder to his kinſman Robert Ekins, and the heirs male of 
his body in tail male; remainder to his own right heirs for 
ever: ProviDED always, and this deviſe is expreſsly upon 
dc this condition, that whenever it ſhall happen that the ſaid 


c manſion-houſe and ſaid eſtates, after my wife's deceaſe, 


« ſhall deſcend or come unto any of the perſons herein be- 
cc fore named, [that] the perſon or perſons to wham the 
cc ſame from time to time ſhall deſcend or come, [that he or 
cc they] do or ſhall then change their firname, and take upon 
tc them and their heirs the ſirname of Wxkks only, and not 
ce otherwiſe.” But, in his proviſo, there is No deviſe over. 


Yet there is another proviſo (which immediately follows) 
eee waſte, without the conſent of the perſon to whom 
the premiſes ſhall next come; and in this latter proviſo, there 


is a deviſe over to the perſon who is or ſhall be next intitled 
to the premiſes expectant upon the death of the waſtcr, of 


ſuch part of the eftate upon which waſte ſhall be committed 
or ſuffered: and ſo, 7oties quoties, on every committing 
ſuffering waſte by the perſpn in poſſeſſion, without Zach 
conſent as aforeſaid, | TREE pre 


On the gth of May 1742, the teſtator died without iflue 


leaving his ſiſter Dorcas Wykes, ſpinſter, and Ambroſe Saun- 
ders, (the only ſon of Sarah Saunders, his other ſiſter, then 
deceaſed,) his co-heirs : and his widow entered upon the 
eſtate, and enjoyed it till her death. And upon her death, 
which happened on the 16th of January 1747, his ſiſter 
Dorcas entered and enjoyed till 26th of December 1756; 


when ſhe died without iſſue; and Ambroſe Saunders, who 
Was then the teſtator's ſale heir at law, entered, and enjoyed 


till 8th of October 1765, when he died without iflue ; and 
the defendant Shuckburgh Aſhby entered, and has (together 


with the other defendants, his tenants) been in poſſeſſion 


ever ſince. 


On the 8th and gth of Februry 1750, the ſaid Aunbroſe 


Saunders, being in poſſeſſion, executed indentures of leaſe 


and releaſe, and became vouchee in a common — 


which was ſuffered in the Zafter term following: but nevi 
CHANGED HIS NAME of Saunders, nor took upon him the fir- 


wame of Mater. fb. 5 
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Mich. Term 7 Geo. 3. BR 1931 
On the 15th of January 1766, the leſſor of the plaintiff 1766. 
entered, for breach , the proviſo, by Ambroſe Saunders Not Gn need 
taking the name of Myler. | | fe - GuuLIves, 
f gh 5 | 4x iP on demiſe 
It appeared, upon the trial, that Ambroſe Saunders, by in- Corrie, v. 
denture dated 26th October 1757, had mortgaged part of the Ash and 
premiſes in queſtion. - Xi 9 5 Others. 


The queſtion was, © Whether, on the caſe above ſtated, 
« the plaintiff was entitled to recover, in this ejeqment, 
« ſuch parts of e pa mentioned in the declaration 
© as are not compriſed in the ſaid indenture of 26th of Oo- 


« tober 1757, or any part thereof ??? 


This caſe was argued twice: firſt, by Serjeant Glynn for 
the plaintiff, and Serjeant Leigh for the defendants z and the 
ſecond time, by Mr. Hill for the plaintiff, and Mr. Black- 
fone for the "x Ay | . phe 


Serjeant Glynn and Mr. Hill argued, that the plaintiff has 
a title to recover; both upon the general rules of conſtrue- 
tion, and legal authorities; and to effectuate the intent of 
the teſtator. 


They endeavoured to ſhew, that the provifo © to take the 

« firname” operated as a conditional limitation, NOT as a con- 
dition: and therefore the leſſor of the plaintiff*s title ac- 
crued before the common recovery was ſuffered, 


They previouſly diſcuſſed the legal notion of a condition, 
and of a limitation; and cited Co. Lit. 201. a. b. 214. 6. 215. 
a. ö. and ſaid, that conditional limitations differ from con- 
ditions Fay 3 and have different properties. 2 Salk. 
570. verſus Hayward. 1 Vent. 202. the Lady 
Anne ÞFrye's Caſe. 7 | 


Wherever the eſtate determines by way of limitation 
(though a collateral or conditional limitation) it will go over 
to the next perſon appointed to take, without any deviſe 
over: but if the condition or limitation is annexed to an 
eſtate of fee-ſimple, then it will go to the heir, (either ge- 
neral or ſpecial,) unleſs there be a limitation over. 


Wherever ſeveral eſtates are deviſed one after another, if 
any of the preceding eſtates become void, the next remain- 


.der-man ſhall take, though there be no expreſs deviſe over. 

A remainder vefted cannot be deveſted by the determina» 
tion of the preceding eſtate: and conſequently, it muſt 
take effect immediately. 2 Co. 51. a, Sir Hugh Cholmley's | 
Ws # + B4 Ls Cauaſe, 
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1932 Mich. Term 7 Geo. 3 B. R. 


1766. Caſe, 2 Bul Ar. 425. Roberts verſus Roberts. 3 Lev. 437% 
—— CT Duncomb. Perk. g 567. Bro. Droje 4 
GULLIVER, a 
on demiſe There is no diſtinction been remainders dependin on 
Conn1ts, v. eftates tail, and remainders upon eſtates for life. Where 
AsHBY and the deviſee in tail dies or refuſes, the next in petit 
Others. ſhall take. In proof of which, they cited Cro. Eli. 423. 
f and the caſe of Goodrigbt verſus Wright, 1 Strange 25. and 
that of Goodright verſus Corniſh, in 4 Mod. 255. and 1 Lord 
Kaym. 3. and 1 Salk. 226. 8. C. where the Court held, 
„. that if the remainder to the heirs male of John Knowling 
&« was void in point of limitation, then the next requaindep 


© limited to Richard took effect . . 


Cl _——__ N 8 a 7 * 
= 1 ber LORE ?I˙1 !! 3 
1 r $ 


T 


1 5 A Arid there is no difference, in point of 9 where 
164 the eſtate tail is originally void, and where it een by 
= matter ex 2 fatto. 


An 3 preciſely to the point, is + Rudball'verſus M. Mil. 
ward, Moore 212. 7 27 & 28 Eliz. (at which time a 
condition to reſtrain a diſcontinuance was, and perhaps i is 
7020, holden to be good; ; though a condition to reſtram a 
common recovery is not ſo.) It was determined, « that 
te William Rudhall was enabled to take benefit of the breach, 
« whether it was a condition or limitation.” And Lor 

Chief Juſtice Hobart ſays, in the caſe of Sheffield verſus Rat- 
ci Ve, (page 346.) © that by the ceſſer of an eſtate· tail, 
6 it accrues to him in as ach 


$6 that wherever the dint eſtate-tail 3 abſa- : 
lutely void before a diſcontinuance, the eſtate ſhall not to- 
tally fail; but the next veſted remainder ſhall take effe&. 
And eſtates tail are only barrable by N en, z or | 
diſcontjnuable by fine or feoffment. | 


They argued ſecondly—That here, Saunders's eſtate. | be- 
came void, and the plaintiff's remainder was let in. This, 
they ſaid, was the INTENTION of the teſtator; which is to be 
ſupported, if it can be fo by the rules of law. And they. 
obſerved, that a teſtator is not confined to technical terms. 


This proyiſo operated as a limitation to the deviſe to Saun- 
ders. | 

The three firſt deviſes (after that to his wife) are in tail- 
male: provided, © that the perſon or perſons to whom the 


« eftate ſhall come, ſhe or they] ſhall change their ſirname, 
and fake and uſe the ſirname 'of W ykes yo _ not other. 


c wiſe,” L 
Tas 


1 


"Pars proviſo operated as a limitation to the deviſe to 
Sautiders ; and extends to all the deviſees. _ 


The «phole will is to be conſidered as one act: it was equally 
the teſtator's object, * that Saunders ſhould take his nume, as 

ic that he ſhould take his efate.” The former was indeed 
the teſtator's primary intent: and he meant this as a limitu- 
tion. And the deviſee ought not to retain the eſtate, unleſs 


GuLLivet, 


on demiſe 


Cornie, 
AsRBT a 
Others. 


he performs the canditiqn, or conditional limitation: which 


were the ſame thing in the idea of the teſtator : for he could 


not mean it as a condition, in the 12 legal ſenſe of that 


word; becauſe Saunders was his heir at law. And they 
cited Cro. Elia. 204. Welkck verſus Hamond, and Cre. 
Fac. 56. Curteis verſus Wolverfton, to prove this to be a H 
mitation. The former of thefe two caſes, namely, that of 
Wellock verſus Hamond, is alſo in 2 Leon. 114. and 3 Co. 20. 


XS 


b. (cited in Boregſton's Caſe :) but Mr. Hill cited it from 


Cro. Elzz. 204. The word “ paying” was conſtrued a li- 
mitation, and not a condition: “ and, being a limitation, 
te the law ſhall conſtrue it, that upon non-payment his 
« eſtate ſhall ceaſe ; and then the law ſhall carry it to the 
e Heir by the cuſtom, without any limitation over.” He ob- 
| ſerved, that the caſe in Dyer 317. mentioned in 3 Co. 21. a, 
ſhould be 316. 5. pl. 5. (As it certainly ſhould.) 


A condition can only go to the heir at Jaw, But the cuflom- = 


gry heir came in there, as upon a limitation. 


. 


So here the remainder-man ſhall come in, upon the breach 


of this conditional limitation; as the proviſo muſt operate 
by way of limitation. The heir at law cannot take, till all the 
limitations are ſpent. This is a deviſe over, by implication at 
leaſt, if not in expreſs terms. But 


Thirdly—If it be ſtill objected, “ that the teſtator has wot 
.P + ang over in expreſs terms, upon breach of this con- 
„dition: e IO 1 


1 


They anſwered, that it was not neceffary for him to keep 


to exact and technical terms; even if he had, in this caſe 
of not taking his name, the ſame intention of the eſtate's go- 
ing over, as he has expreſsly directed in the caſe of waſte: 
and in that cafe, he has only. given over the \mere place 


+. 


waſted ; not the whole eſtate. 


As to any objection that may be raiſed from no particular | 


zime being fixed upon, at which the condition may be ſaid to 


be broken the anſwer is, that „it was broken before the 


“ common recovery was ſuffered.” The common recovery 


came 


ad 


- * 
* 
#8 
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1766. came too late. Page verſus Hayward, 2 Salk 570. and Pi- 
een, on common recoveries, 175. Benſon verſus Hodſon, 1 
Gurt, Mod. 111. The ſame objection might have been made, if 
on demiſe the eſtate had been expreſsly deviſed over, in caſe of a breach 
Cox RE, v. of this conditional limitation. | N 
ASHBY and F 3 | Cr WO re Pl 
Others. It is ſufficient, that we ſhew a non-performance of the 
| condition, at the time of Ambroſe Saunders's coming to the 
eſtate; and that he lived near nine yeurs, and yet never 
changed his name, nor took the name of Myles. They 
ſhew no performance at any time: which ſhould. come on 
their fide, if there was any pretence of a performance at all. 
+ Therefore they prayed judgment for all the premiſes, ex- 
1 cept that part that was in mortgage. „ 


% ĩ w I ng So Sat 


Herjeant Leigh and Mr. Blackfone argued on behalf of the 
defendant z and principally inſiſted on the intentzon of the 
teſtator, which does by no means ſupport or conſiſt with 
their notion of a conditional limitation; or implication. of a 
deviſe over, in order to eſfectuate the teſtator's intention. 


This "deviſe can only be conſidered either as a condition 
precedent, or a condition ſubſequent. - TR 


In fact, it is only a condition /#b/equent. And a condition 
ſubſequent cannot be taken advantage of by a franger, (as 
the leflor of the plaintiff here is,) but only by the heir af 
law. ' And it is barrable by a common recovery, according 
to the opinion of Hale, in 1 Med. 110, 111. Berſon verſus 


Where a teſtator deviſes over, it cannot go to the heir at 
law. 1 Ventr. 199. 203. Porter verſus Lady Ann Fry Car- 
P rer 171. Rundale verſus Eeley and others: and there are 
WW: | ſome other caſes of conditional limitations; and where the 
42 ä | condition would become extinct by the deſcent to the heir 
WH | upon breach; as in the caſe of Hellock verſus Hamond. But 

Th | the prefent caſe does not fall within” that of Wellock verſus 
13 | Hamond. That was hoiden to be a limitation: this is a con- 
= diition. 8 
In this proviſo, there is no devi over. In the next, there 
1 namely, in caſe of waſte; in which caſe, the perſon is 
to forfeit to the next taker. But the waſter is to forfeit only 
the locus vaſtatus. And this ſecond proviſo is very properly 
worded. . ; 


Therefore, 1/7, The teſtator knew Zow to limit over, when 
he judged proper to do ſo: and, adiy, He did not intend or 
| | ' ſuppoſe 


12 
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"ſuppoſe that the whole eſtate ſhould go over, without a deviſe | 


over; becauſe, in the caſe of waſte, he gives only the focus 
And no argument can ariſe from Ambroſe Saunders's being 

Heir at law to the teſtator; becauſe, in fact, Ambroſe Saun- 
ders was not ſole heir at law, at the teſtator's death : Dorcas 
Mzles was then co-heir with him. And if it is a conditional 
limitation now, it muſt have been ſo at the time of the teſta- 
tor's death. But it was not ſo then; nor can it be made fo 


now, by a ſubſequent event. 


The teſtator meant, that the eſtate ſhould paſs entire. He 
did not intend that the eſtate-tail ſhould be defeated by the 


1935 
1766. 


GULLIVER, 
on demiſe 
Cox RIE, v. 
Ash EVY and 
Others. 


fault of the firſt taker. The caſe of Fermyn and Ar/cot, in 
4 Leon. 83. 1 Anderſon 186. 2 Anderſon 7. Moore 364. 


and 1 Rep. 85. (in Corbet's Caſe) proves, © that the eſtate- 
* tail cannot be defeated in part, and remain in part. 


The law will not raiſe ſuch an implication as this, upon 
an eſtate-tail. Welloct verſus Hamond (which is the only caſe 
of an heir by cuſtom taking advantage of the breach) was a 


fee; and was a deviſe of the whole fee. And Cro. Eliz. 205. 


is expreſs, 5 that being a limitation, the law ſhall conſtrue it, 
C that upon the non-payment of the money, his eſtate ſhall 
“ ceaſe: and then the law ſhall carry it to the Heir by cuſtom, 
& without any limitation over.“ In the caſe of Stirne and 


Dame Bond, in 1 Ro. Abr. 412. title Condition, pl. 6. it 


was reſolved, © that if a man deviſes land to another in rail, 


F upon condition that he ſhall not alien; and that if he dies 


cc without iſſue, it ſhall remain over to another in fee; and 


e after, the deviſee aliens; yet he in remainder can not 


“ enter for the condition broken; but the heir at common 
„law: for this is no limitation, but a condition.“ 


J | | 4 | © | | : . | . . . 1 
"2M Though it might have been conſtrued a limitation, if it 
had been annexed to an eſtate in fee; yet when it is annexed 


to an eſtate-taz/, it ſhall be conſtrued a condition, for the fake 
of the iſſue. Dorothy Wykes might have left iſſue: and they 
ought not to have been deprived of their moiety. 


The caſe of Rudhall verſus Milward, in Moore 213. is a 


confuſed note: nothing can be collected from that report, 


« whether it was a condition, or a limitation.” But Savil 
76. S. C. explains it, and ſhews clearly, - that it was a con- 
«& dition, and not a limitation.” | „ 

Thomas s Caſe, in 1 Ro. Abr. 411. title © Condition or 
Limitation,“ pl. 1. and 843. letter L. pl. 1. is in point: 


* 


. 
Vo 
** 


8 e „ 
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1766. and that was determined five years ſubſequent to the 'cafe of 
Ae nt WH ellock verſus Hamond, It was a deviſe to his daughter in 
 GvuLtiver, fail, with divers remainders over: provided, “ that the 
if on demiſe © daughter, and every one in remainder, ſhould permit and 
=_ Corrie, v. 5 ſuffer T. (who then occupied the land) to enjoy it during his 


: 
3 
5 
; 
. 
by 
a 
f 
* 
. 
5 
25 
5 
EA 


1 Any and ( life.“ This is not a limitation; though the daughter was 

(| - Others, heir general, and ſo. was herſelf to have the advantage of the ; 
1 condition, if it be a condition: notwithſtanding which, it : 
ih ; was holden to be a condition, | C ? 
Alnd theſe two caſes are reconcileable, only by the diſtinc- 

, tion between being in fee, and in tail. „ Cr oa ; 

| Therefore they concluded, that no limitation ſhall be raiſed MM 

816 in the preſent caſe, by implications © 1 

But even ſappaſng, that it might be conſtrued as 2 con- 5 

- ditional limitation—-yet, 1ſt, There is 1 breach: 2dly, If 3 
there was, the leſſor of the plaintiff could not take advantage (> 

of it, 2 85 41 Es | | 

__ * 8 : | 8 

Firſt The perſon required to change his name, had his 1 

whole life-time to take the ſirname n Wyler. And as an 3 

authority for this aſſertion, they cited Bothie's Caſe, in 6 5 

| Rep. 30, 31, And in 4 Leon. 305. caſe 425. it was agreed 6 

by all the judges, * that conditions which go in defeazance A 

* of an eſtate, are odious in law z and no re-entry ſhall in $A 

* ſuch caſe be given, unleſs the demand be preciſely and 1 

cc ſtrictly followed.” 5 | F 9 

The words * not otherwiſe” in this proyiſo, only mean 1 

„ m other name.” | 75 | 4 9 
The taking the name of VMylet was of no benefit to any 8 
body: and the deviſees are not fixed to a particular tim. 9 
Therefore the condition is not broken, if the poſſeſſor of the 3 

eſtate takes the name at any time during life. „ 8 

| Ambroſe Saunders was heir at law for half. The Court 1 

will not preſume him conuſant of the will and proviſo. 2 

However, it certainly was not neceſſary forghim to do it in- 7 

fantly : he muſt, at leaſt, have convenient time. And I 

convenient time 18 during the 4vhole life of the taker ; it being E 

left indefiniteY. and no benefit accruing to any body by his - 

taking the name. „ 3 - 

Conſequently, Ambroſe Saunders had a ad efate-tail in 4 

Bim, at the time ꝛbbhen he ſuffered the common recovery; . 

and thereby acquired x fee. 1 Mod. 111. Benſon verſus : 

Hodſon, 1 Salk. 570. the fourth adjudication in Page verſus : 

; Hayward, Bi — 8 : 

| Es | * | | In 5 

CY * . 
[> 
7 „„ „ 
* 7 5 0 
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In that caſe of Page verſus Hayward, 2 Sall. 570. re- 1766 

alſo by Mr. Figott in his treatiſe of Common Re- 

coveries, page 175. the condition was—* to marry a GULLiVER, 

« Searle ;* and Mary Bryant had actually married another on demiſe 

man: yet, ſtill, there was a poſſibility of her performing the Connis, u. 

condition. But it was reſolved, that if it had been“ pro- Senn and 

«- yided, and upon condition, that if ſhe marry any but a Others, a 

« Searle, it ſhall then remain and be to J. S. and his heirs 3 

2 common recovery ſuffered before marriage would bar the 

eſtate- tail and remainders: and though ſhe after marry with 

another, it ſhall not avoid the recovery. 


1717 ³·Ü.¹ ð z NET 


Secondly But even admitting that it was a conditional li- 

mitation, and that Ambroſe Saunders ought to have taken the 2 
name preſently, yet the leſſor of the plaintiſt can have no . 
right to recover. - For, -upon a limitation, the eſtate ceaſes, 

without entry or claim: and the law caſts it upon the party 

to whom it is limited. To prove which, they cited Moore 

633. 3 ildmay verſus Humphrey Mildmay. Carter 

171. Sir William Jones 58. Walter Foy verſus William 

Hyrde. Co. Litt. 214. 6. 10 Rep. 40. and 2 Mod. 7. | 


Therefore, upon their oon principles, Corrie ought imme- 
diitely to have taken the name of Jykes : and ſo on. So 
that at the laſt, by a circuity, it would come round again to 
Ambroſe Saunders, the heir at law. 5 


But Ambreſe Corrie did not enter and take the name. So 
that he is under this dilemma; that either the eſtate of Am- 
broſe Saunders did not ceaſe upon Saunders not immediately 
taking the name of Wykes or (if it did) then his own eſtate 
mult have ceaſed, upon. his not having immediately taken the 
name of Wykes ; and the perſon next in remainder muſt 
take. So that, either way, he could have no title. 


Even at the time of his bringing the ejectment, he had at 
taken the name of Jykes, and M ykes only, For one of the 
demiſes is by ae of Ambroſe Corrie ; though the other 
two call him Anbreſe Wyler ſo that he did not take the 
name of Myles enly. Now the eſtate and the condition muſt 
veſt together, If he was in by relation, he ought alfo by re- 
lation to have taken the name of Myles on). 


Fl s 4 


: ; | . 
Therefore quacungue via dathy he has no title to recover, 
in this cjement. #. 4 | 
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1766. In reply The counſel for the plaintiff endeavoured to 
dſupport their former grounds of the leſſor's title; and to 
Gurt iv, anſwer the objections that had been made to it. 
on demiſe %%. Te OTTER 
Connie, v. Their argument conſiſted of two parts: rſt, That the pro- 
[6 Avnpy and viſo onght to be conſtrued as a /imitation; 2dly, That an | 
_ Others, implied deviſe to the plaintiff appears upon the face of the 
® will. | , | | RS | | 


They argued, that this proviſo ought not to be cinſtrued 
as a condition ſubſequent, but as a conditional limitation; both 
according to the rules of law, and according to the intention 
of the teſtator: and conſequently, the heir at law ſhall not 
fl take, on breach of it; eſpecially, as he was here the very 
));õ;u;b | F 
As to the caſe of Porter verſus Frje, (Lady Anne Frye's 
Caſe) 1 Vent. 202. that they ſaid, was a reſtraint on marriage: 


and whenever the condition is in reſtraint of marriage, it 
will fail, unleſs there, be a deviſe over“; as in the caſe of 
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Lord Mans - ö | 
feld ſaid, that Hervey verſus Afton. Fs | 


was a condi- ; | FH | | 
tion 1 and therefore the eſtate never veſted. And in chancery it is held, * that 


« ſublequent conditions of forfeiture in reſtraint of marriage are only meant 
« in terrorem; ynleſs there is a deviſe over.“ ns 8 5 
| Where the heir at law is the only perſon that can take 4 
benefit by the breach, it is a conditional limitation: bes. 
cauſe it would be nugatory © to conſtrue it a condition.” 
And here Ambreſe Saunders was ſole heir at the time gf the re- 
covery ſuffered : therefore it would be nugatory, if conſtrued 
as a condition. _ | TON Er nk 
The teſtator meant the eſtate and the name to go all tg= 
gether: not in moieties of the eſtate. *And it was certain 
that A. S. would become ſole heir, whenever Dorcas ſhould 
die without iſſue. Beſides, Dorcas Wykes and Ambroſe Saun- 
dert were but one heir: and it was an entire deſcent to both. 
+ Brooke, Co. And it muſt have been an + entire entry for the breach; and 
Parceners, Pa» not in moieties. Eaſfcourt verſus Weekes, 1 Lut. 802. one 
co-parcener cannot enter for ſelf and the qther co-parceners- 
No entry can be for a moiety : they are b heir. 
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There is a difference between parceners by cigſſom, and 
parceners by common law. The latter are conſidered as one 
_ repreſentative of the deceaſed: the former, as ſeveral ; each 
as to his reſpective part. | | 0 FER 


As to proviſoes tending to teſtrain alienation by tenant in 
tail—they ſaid, that an attempt to introduce perpetuities 
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mall never prevail. They agreed, that a limitation can not 


make part of the eſtate ceaſe, and not the reſt: and con- 


ſequently they admitted, that if this eſtate ceaſed as to Am- 


broſe Saunders, it alſo ceaſed as to his iſſue. But they argued 
that it is no hardſhip upon the iſſue of Ambroſe Saunderc. In 
ſupport of which they cited what was ſaid by Lord Parker, 
in the caſe of Goodright verſus Mriglu, in 1 Stra. 32. in an- 


{wer to the ſuppoſition of hardſhip upon the iſſue; who were 


not in being at the time of that deviſe. And in the caſe at 
bar, Ambroſe Saunders had no iſſue at the time of the deviſe. 
Therefore the iſſue of Ambroſe Saunders could not be the pri- 
mary object of the teſtator's regard; and the remainder-men 
only ſecondary objects of it. They inſiſted, that this breach 


of the conditional limitation makes a total failure of inherit- 


on demiſe 


1939 
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able iſſue: and therefore is the ſame as if there were none 


at all. 


* 


As to Ambroſe Saunders's having time during his whole life, 


to take the name of Myles here is a time expreſsly limited: 
cc evhenever the eſtate ſhould come to the taker,” he was 
then to take the name of Myles. | 8 c 


But if it had not been particularly limited, yet it ought to 
have been done as ,/oon as it could conveniently be done. 
Whereas this recovery was above tauo years after the eſtate 
came to him: and he never took the name; not even por: 
the recovery itſelf. Therefore he forteited, on not doing it 
immediately; or at leaſt as ſoon as conveniently might be. 


As to Haless opinion, in 1 Mod. 111. and the caſe of 
Page verſus Hayward—they go upon the ſuppoſition © that 
c the condition was not at that time broken.” But here it 
was broken, at the 7ime when the recovery was ſuifered. 


As to the 5 the plaintiſt not taking the name immedi- 
ately himſelf—he was not to take it / he came into poſ- 
Elton: he has never entered. He was not to take the name 
2 the eſtate. He took it as ſoon as he claimed the 
eſtate. | | 1 | 


1 
, 


As to the proyiſo againſt waſte being explicit in givin 

over the place waſted—though that ſecond proviſo is —— 
more explicit than the former, yet the proviſo now in queſtion 
contains a very ſtrong implication : and all the words of this 


will cannot be ſatisfhed, unleſs this implication be made. 


Therefore ſuch an implication ſhall be made upon this firſt 
proviſo. | | 
3 | 


Lord MansrIgLD, after ſtating the caſe, obſerved, that 


the only foundation of the plaintiff's title is, © that the efare- 


& tail was to ceaſe upon Ambroſe Saunders not taking the ſir- 
9 | % «© name 


* 1 
e 
2 


* 
4 
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. 1766. &* name of Wikes; and that, for want of his tak ing ſuch 
| : 1 ſirname, it went over to the next in remainder.” - 833 


* With a view to effectuate the intent of the teſtator, it is 
Certain, that a condition may be conſtrued into a limitation. 

1 | * | And there is nothing plainer than the principles upon which 
_ * | the caſe of Wellock verſus Hamond was determined; * that 
_ | cc it muſt be underſtood in the nature of a limitation, when 
Wy « the eſtate to which the condition ſtands annexed'is given 
5 8 to the Heir at law : becauſe, in caſe it were a condition, it 
& would deſcend upon the heir himſelf, and extinguiſh in 

* him; and there would be no remedy for the breach of it.” 


4 


j 3 GULLIVER, EM”, 3 e | WT 5 
} * on demiſe, The whole of this caſe is a queſtion of con/?rufion ; pro- 
1 * CoRRIE v. vided the intention of the teſtator be not contrary to law. 
3 ASE and. 5 8 ' F 
bd 
4 


, 4 L . 

But then that caſe goes on, and determines directly con- 
trary to the intent, © that the law ſhall carry it to the heir 
« by the cuſtom, without any limitation over. 


In that caſe, the money was to be paid by the eldeſt ſon to 
his brothers and fiſter, within two years after the death of 
the teſtator's wife. He did not pay it within two years: 
but he paid it within five years, SL CD | 


And at a diſtance of time the Court determined, * that 

| cc the heir by the cuſiom ſhould take advantage of the 

*V,ante 1934. breach *,” That, certainly, was contrary to the intention 

| | of the teſtator: for he only intended, © that the heir at law 
& ſhould have it as a pledge.” | 


— 


In the preſent caſe his Lordſhip held 5 ; — 


Fir. That this is not a condition precedent. It cannot be 
complied with inſtantly. It is “ to take the name for them- 
ce ſelves and their heirs.” Now many acts are to be done, 
in order to oblige the heirs to take it: ſuch as a grant from 
the King, or an act of parliament. It is not, therefore, a 
condition precedent ; but, being penned as a condition, it muſt 
be a condition ſubſeguent. It cannot be a limitation: for, the 

next proviſo (againſt waſte) ſhews that the teſtator knew 
how to limit over, when he thought proper to do ſo. And 
in that cafe, he did think it proper to do it: and therefo 
' rhat proviſo is turned into a limitation. 


As to any implication of a limitation upon the firſt proviſo 
—the Court cannot intend or imply what does not appear 


to be the teſtator's intention, And no ſuch intention of the 
| oe | | teſtator 


+ 


teſtator or appea Sears in this cafe: rather the contrary ir , and yet it 1766. 
is ſaid, that the efate-tazl ſhall ceaſe ; and it ſhall go over to 


o 


tc the next taker, by implication.” But there is no caſe or GuLtiven, 
authority produced in ſupport of ſuch implication. The caſe on demiſe | 
of Skyrne verſus Bond, and Thomas's caſe, are, both of them, CoxkIE, v. 
contrary to it. 8 2 48 i e ASHBY and 
3 | | Others. 
A condition annexed to an 2fate-tail can never be meant 

to be compulſory : becauſe the teſtator muſt know, that the 

tenant in tail could bar it the very next term. Therefore 

this condition could not be intended by the teſtator to be 

compulſory, ſo as to bar the eftate-tail which he had given 

On this will, it is clear that the teſtator did not mean the 

eftate-tail to ceaſe : for the condition is impoſed perſonally 

upon every heir The, perſon or perſons to whom the eſtate 

« ſhall from time to time deſcend or come.” Therefore 

the teſtator meant to paſs'over only the particular perſon break- 

ing the condition, and to impoſe the forfeiture upon him or | 
them per/onally ; but never meant that the whole eftate-tail a 


Now it is a limitation void in law, © that an eſtate- tail 
& ſhall ceaſe in part, and not in the whole.“ The caſe of 
Fermyn and Arſcot * is in point. It would be a limitation V. ante 1933. 
void therefore in itſelf, even if it cauld be implied. e 


It is not neceſſary to inquire whether the Heir at law can 
take advantage of this condition, or not: it is enough, that 

the preſent plaintiff cannot claim. It is plain to me, that 
| he cannot: and 1 am elear that the teſtator had no ſuch 
| meaning as has been ſuggeſted and ſuppoſed on the part 
of the plaintiff 'w . N 


As to the queſtion, * Whether the condition was broken, 
* or not? in ſuch a caſe, (of ſo filly a condition as this is,) 
the Court would perhaps incline againſt the rigour of the for- | 
feiture. But as to this I give no opinion ; nor upon Mr. | 
Blackftone's ingenious conceit of the plaintiff's not having 
taken the name, and therefore having Aimſelf forfeited. The 
plaintiff, who inſiſts ſo ſtrictly upon this being a forfeiture 
of the eſtate, has certainly no pretence to any favour from 
the Court. However, in this caſe, there is no -need to 
meddle with the queſtion about the forfeiture : for the re- 
2 p was well ſuffered and therefore the plaintiff has no 
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Coen, v. 


v. antei9g3za. Mr. Hill cited the caſe of * Rudhall verſus Milward, (in 


| obſerved, at the end of Mr. Hill's argument, © that Rudhall v. Milward was a hard de | 


2942 Michaelmas Term 7 Geo. 3. 
. Mr. Juſtice Taten This is certainly not a, condition ru. 


on demiſe” The queſtion then is, . Whether it be a conditional limit= 

ce ation . J am clearly of opinion, it is wt. + Doubtleſs, tis 
not an expreſs limitation : and an implication of one can only 
be made, in order to ectuate the teſtator's intention; and 
muſt be a neceſſary implication to that purpoſe. 


AsSHBY and 


Now this would net be ſo. Excluſive of this recovery, 
all the deviſes would take effect according to the teſtator's 
intention, without ſuch an implication. And the court will 

1 not make an implication, to ſupport an idle intention, bene; 
i ficial to nobody: nor ſhall ſuch an implication be made upon 
a limitation after gfatec-tail. . 
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Savile 76. and Moore 212.) But that caſe does not come up 
Note, Lord to a limitation after an eſtate-tail +. N | 
ansfield had 


« termination; that there was no implied limitation; and that the remainder was 
4 to the heir at law, who was to take the advantage of the breach of the condition.” 


If this was to bt conſtrued a conditional limitation, it would 
ſtrip the iſue of Ambroſe Saunders; and conſequently defeat 
the intention of the teſtator : he never meant to exclude 


IV. ante 1939. them. And yet it is urged © that they ſhould be excluded 4.” 


It cannot, therefore, be conſidered as a conditional limita- 
tion. Nor is it a condition ſubſequent : for, it would be nu- 
gatory; as Ambroſe Saunders might immediately ſuffer a com- 

mon recovery, and bar the eſtate. It can only operate as a 
recommendation or defire. And this is the ſtronger, by reaſon 
of the expre/s condition annexed to the ſecond proviſo z (not- 
withſtanding that it is an ineffeCtual one.) 


Mr. Juſtice Afor —Whether this be a condition, or a re- 
commendation ; yet the rules of making implications do not 
hold in the caſe: now before us, The caſes cited in ſupport 
of making the implication are founded upon reaſons which 
do not exiſt in the preſent caſe, | : 


I take it to be a condition ſubſequent z and, as ſuch, - bare 
red by the common recovery. 2 


The caſe of Rudhall verſus Milward is beſt reported in 
Savile 76. That was conſidered as a condition, and not 2 


n A 5 
: | k 
7 n * 
5 , 34 


Michaelmas Term 54 Geo. 3. [67 194 3 : | 
| Finitation. And that is agreeable to Themay's caſe in t Ro, 1566, 
Abr. 411. e e „ e hated. x — 
„ | | 2 im, a 
The implication contended for, in the preſent caſe, is on demiſe 
contrary to the manifeſt intention of the teſtator z who never Coa a, v. 
meant that the Mate- ail ſhould ceaſe on a breach of the con- - 5 K BY and 
| dition mentioned in the #7 proviſo, He certainly meant Others. 
that the iſſue in tail ſhould take, in caſe of a breach upon the 
ſecond proviſo. For the * perſon to conſent to the waſte,” . 
| was the iſſue in tail: it was not meant to exclude him. He 
| agreed to the obſervation, “that the caſe of Fermyn verſus 
« Arſcott ſeems to make this condition void *.“ He inclined * V. ante, 
to think that Ambroſe Saunders had his whole life for taking 7935» 1947s 
the name. He concurred in opinion with Lord Mansfield 
and Mr. Juſtice Yates, „ that the leflor of the plaintiff had 


« no title.” | 


„ I ET%CCCTCCV oh bs, OS 


Mr. Juſtice Hewitt—If this be conſidered as a condition, 
it is collateral and ſubſequent, and would be deſtroyed by 
the recovery, 5 | | 


Such a proviſo as this is, ſhall operate as a limitation, 
where there is a deviſe over; and alſo in /ome caſes where 
hc deviſc is to the heir. The latter is an implied conditional 
limitation: and this caſe muſt be of that fort, if it were a 
limitation at all. 


But here the intention of the teſtator appears to be con- 
trary to ſuch implications. Such an implication would de- 
eat the iſſue : whereas he intended that m— ſhould be the 
ext takers, in caſe of a breach; not that they ſhould /uf= 

„ by it. | 1 5 „„ Lk EY 


2 þ 


However, there is no authority that ſuch an implication 
a deviſe over can be made, after a deviſe in zail. 
Welleck verſus Hamond was a deviſe of a fee. And if it 
ad been conſtrued a condition, it muſt have deſcended ta 
he eldeſt ſon upon his own breacli of it. 


Rudball's caſe ſeems rather to have been conſidered as a 
ondition, than as a limitation. However, 'tis no authority 

n the preſent caſe. EN 

In the caſe of Fermyn verſus Ar/cot, the proviſo was re- 
pgnant: it could not take effect by law. The eſtate was 

_ to ceaſe, as if the tenant in tail male was naturally dead. 

But the mere death of ſuch a perſon does not determine | 
© his eſtate. It muſt be a dying without iſſue male f. Sog + 1 Co. 86. a. 
ere, a like repugnancy would follow upon a like con- ö 
ruction, | | | | |: 

8 C4 As 


1944 Michaelmas Term 7 G. 

1 766. As to its being only a recommendation find no caſe in 

the books about reacommendations : and I ſhall not enter into 

GurLtiver, the queſtion „ Whether this is to be conſidered as a mere 
on demiſe © recommendation, or as a condition.” | 

Cox aIE, v. 

Asn-r and _ Thomas's caſe i in 1 Ro. Abr. 411. 843 n in point. If 

Others. that was a e heir, that caſe is in point: if not, one co- 

* V. Bro. Abr. heir may enter for both. And no advantage was here taken 

Coparceners, 8. of the ee, before the 0 was ſuffered. 


He concluded with ſaying, that this condition, or  what- 

ever elſe it may be called, is not ſuch a limitation as will 

i: carry the eſtate over to the next remainder-man, upon breach 

| of the condition enjoined : and therefore the plaintiff, who 
is that next remainder-man, and only claims as being lo, 

can have no title to recover. 


Per Cur. unanimouſi - 


Let the Poſes be delivered to > the defendant. 


Monday, 19th | L 
1 7565 Howe: Eſq. very Nappier 
Prohibition 'A Prokibition had been moved for.” to the Court of Ami. 
ſhall go to the ralty, in a ſuit there for ſeamen's wages, upon a ſug- 
Admiralty- geſtion © that it was by deed executed.” It was upon an Ef 
Court, in a India Company's eee: which are always * it 


— ai _-— was faid) Nodes ſeal. 


es, if agree- 
— be 8 On the lat day of laſt term. Mr. Dunning ſhewed cauſe 
or under ſeal. againſt the prohibition ; and alledged, that theſe contracts 
uſed to be without deed : but by 2 G. 2. c. 36. it was pro- 

vided that they ſhould be in wwriting, declaring the wages, ⁵ 

and expreſſing the voyage. That act ſays oy The agree» 
4 Set. 1, “ ment ſhall be made in writing. But it did not intend 
to deprive. the ſailors of the benefit of ſuing in the Admi- 
ralty-Court ; where. they could obtain their wages. in a more 
ſummary and expeditious method, than in the common- 
hw courts. : | | RY 1 | 


* 


Sir Flet: "Fa Norton and Mr. W — 05 ww argued: for the 
prohibition ; ; and urged, that the Admiralty-Courts have no 
Juriſdiction, where the contract is under ſeal. 2 Sir J. S. 968. 
Day et al. verſus Searle. 1 Salk. 3 1. Opy verſus Addiſon. CV. 12 
od. 38. S. C. J 1 Ld. Raym. 574. [See it alſo in 2 Mod. 405.) 

Clay v. Snelgrave. They proceed by a d, —— manner of prof * 
N 211 they require a0 witnelſes; 5 the common law, 1 ont.” 
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| India Houſe, fc. ; ) and that it was wnder ſeal. 


Mlilchaelmas Term 7 Geo. 3: 


Lonp Mansrretp—lt muſt turn upon the ſuggeſtion ; vo 


may move to amend that. 


„ ryas* 
1766. 2 
8 


Hows v. 


Whereupon, Mr. Valter made a motion for that purpoſe: Narfixs - 


and a rule was granted, to ſhew cauſe why the ſuggeſtion 
ſhould not be amended ; and the preſent rule was enlarged. _ 


On Friday the 7th: of this month of November, Sir Fletcher 


Norton moved to make abſolute the rule for amending. the 


ſuggeſtion. 


7 Fe ef * N 
a 8 * - 


And accordingly the rule for amending the ſuggeſtion 
was then made abſolute : and upon the amended ſuggeſtion, 
it was averred to be a contract made at land ( viz. at the Eaſt 


And a rule was made at the fame time, for civilians to be 


heard againſt the prohibition, | 


Dr. Marriott now argued againſt the prohibition, and for 
the juriſdiction of the Admiralty, _ 155 


He faid he would lay down ſome firſt principles. One of 
which was, that EE 3 | 


Ann granted upon good and legal cauſe. 


He admitted that the Court of Admiralty could not hold 
plea of things ariſing by deed, in caſes where the matter is 


to be executed on land. They are reſtrained by the acts of 13 
K. 2. flat. 1. c. 5. and 15 R. 2. c. 3. | 24 | 


It depends upon the nature of the thing ; net upon the l- 


cality. 


They may hold plea of contracts for ſeamen's wages, ge- 


| nerally. For, the queſtion is, „Whether they have earned 


ce their wages or not, by the maritime law?” That is the 
point in iſſue. The contract comes in only incidentullh, not 


originally. We do not pretend to determine upon deeds, 


generally: but here it comes on only demonftrative. We can 


| give the mariners the moſt effectual remedy, in caſes of 
| wages. We can ſend commiſſions to examine witneſſes ; 

which foreign Courts of Admiralty will aſſiſt. Mariners 
may Join together in ſuing, in our Courts. We examine our 


witneſſes upon interrogatories 8 which is convenient to men 
ES * 5 
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Michaelmas Term 7 Geo. 3. 


ff that vague kind of life. So that they have certain and 
convenient juſtice in the Admiralty-Courts. | „ 


| | The caſes where . prohibitions have been denied, on ge- 
neral contracts for ſeamen's wages, are the following 


Weed verſus Bonnithorne, Sir Thomas Raym. 338. Anony- 


mous, 1 Ventr. 146. and Wells verfus Oſmond, in 6 Mod. 238. 
Where the true reaſon is given, why ſeamen may ſue for 
their wages in the Admiralty, thoffgh the contract be at land; 
namely, That there the hip is made liable to them; and 
there they may all join in the ſuit: neither of which may be 
at common law; and yet much for the eaſe of poor ſeamen. 


The firſt queſtion is, (How far the Admiralty may hold 
; & plea of contracts made at land? 


Now 3 Lev. 60. Coke verſus Cretchett, and Middleton 
verſus Scully, there alſo mentioned, prove that notwithſtand- 
ing 13 R. 2. or 15 R. 2. the Admiralty have juriſdiction ta 
Hold plea of a charter-party and contract, though made at 


The next queſtion is, Whether they can hold plea of a 
& deed?” And then, . Whether this be a deed ?” | 


1ſt, The Court of Admiralty proceeds by the common and 
maritime laws of England, as well as by the preſent ſyſtem of 
maritime laws in all civilized countries. The civil lau pays 
reſpect to a deed. And the proceſs of the Admiralty is ſum- 
mary, and more expeditious and eaſy in its method of obtain- 
ing ſeamen's wages: and more ample juſtice may be done, 
even in the caſe of a ſealed contract made at land. Caſes do 


not make law ; but law makes caſes, 


I ſuppoſe, the counſel on the other ſide will produce a caſe 
out of Sa/keld. | NS . 


But a caſe not founded on principles is no authority. 


| The Court of Admiralty are the proper and only judges of 
the ſervice of mariners. And here, the whole of the {bel is 
the hiring and the performance. 1 


The fuggeſtion is founded on the two ſtatutes of 13 R. 2. 
Nat. 1. c. 5. and 15 R. 2. c. 3. | 
The Black Book of the Admiralty, (No. 25. letter C.)which 


is coeval with the Red Book of the Exchequer, ſuppoſes thoſe 
. ſctatutes 


j 


WES, 


OG 1 5 I 
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ſtatutes tô have proceeded from a turbulent ſpirit. They 


have been the grounds of prohibitions to the Court of Ad- 
— 85 


2 Lord Coke laboured to abridge their juriſdiction in his 


writings. But at this day, the ſpirit of theſe ſtatutes will 


not be enlarged. 


| Therefore he hoped Me Court would not put it in the 
power of a company (meaning the Zaff India Company) te 
oppreſs their ſeamen, by granting a prohibition in the preſent 


The litigation in the Admiralty-Courts is only as to the 

SERVICE. | 8 | | | 
Mr. Dunning alſo argued againſt: the prohibition. 

: The —_ being earned on the high ſeas was the principle, 


he ſaid, of the Admiralty juriſdiction : and the caſe of Opy 
verſus Addiſon et al, in 1 Salk. 31. was the firſt caſe to the 


contrary ; and ſeems not to have been much conſidered. Pro- 
bably Bridgman's Caſe, in Hobart 11. might be the ground of 


that determination. 


The 2 G. 2. c. 36, directs indeed “ that the agreement 
e ſhall be in writing.” But it did not mean to take away 
the Admiralty juriſdiction, ſo convenient to mariners. And 
ſurely the mere putting a e to the agreement in writing 
ought not to take their juriſdiction away from them. | 

The caſe of Day et al verſus Searle, in 2 Sir J. S. 968. is 
only this“ The mariners libelled on a contract ander. ſeal e 
and a prohibition was granted, on the authority of Sail. 


31. Vide 3 Lev. 60. contra. Which note of reference to 


3 Lev. 60. ſhews that that caſe ſo referred to was not cited or 
conſidered in the caſe of Day yerſus Searle, | by ts 


Sir Fletcher Norton, contra, for the prohibition. | 
The juriſdiction of the Admiralty ought not to be ex- 


tended ; if for no other reaſon, yet for this one alone, it's 


being ſummary, and exerciſed by perſons appointed (as they 
were till yery lately) by the Lord High Admiral, and without 
any jury, | 175 3 755 

- 


The acts of 13 &' 15 R. 2, ought to be conſtfued with the 
22 latitude; and not with ſtrict and narrow limitations: 
or they were very beneficial to the ſubject; and were made 
* at the great and grievous complaint of all the commons, 
| C 4 | | «© of 
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1766. 
Hows v. 
NaPPIEX. 
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1766, © of the incroachments made by the admirals and their de- 
3 pouties, upon divers juriſdictions, franchiſes, &. 
Howe v. 5 | 7 ein 
Narri. The civil law is the corner- ſtone of the Admiralty juriſdic- 
| tion; the hinge upon which it turns: they Principally pro- 
ceed upon that law. Theſe ſtatutes provide for the common- 
law juriſdiction upon contracts made at land: and take away 
their uſurped juriſdiction, both as to contracts made within 
the bodies of counties, (as well on lan as water,) and alſo wreck 
of the ſea. * 55 ee e 4 
By 2 H. 4. c. 11. theſe ſtatutes were enforced, and double 
damages given againſt the purſuant in the AdmiraPs Court 
and alſo a penalty of - 10/.. to the king for the purſuit ſo 


made. 
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The Court are obliged, ex:debito juſticiæ, to grant this pro- 
hibition : the proceeding is coram non judice. It is more than 
diſcretionary : the Court oght to grant it. Theſe acts of 
parhament are to be encouraged, and not reſtrained. R_ 


| They alledge a falſe fa in their libel, by laying the con- 
e | tract — have 1 — 5 at open ſea. We're Lama, I ar to 
look for the cauſe of prohibition, in their [bel : the ſuggeſtion, 
when true, is the place to look for it. If the ſuggeſtion be 
falſe, it is traverſable; and coſts will follow. * 


4 


Therefore it muſt be taken to be true. And the two 

grounds laid in it, are, iſt, That the contract was made at 

land, viz. at the Eaft India Houſe. 2dly, That it was a con- 
tract under ſeal. 5 VVV | mo 


1 


He admitted the advantages the mariner has by ſuing- in 
that Court: and that the /p, as well as captain, are there 
liable. So, the mariners may all join, in ſuing in that Court. 


But the examining their witneſſes upon interrogatories, 
more than balances all thoſe advantages. Vivd voce examin- 
ation 1s greatly more advantageous to the parties ; at leaſt, to 
the captain and owners. So alſo is the getting clear of the 
detention of ſhips of immenſe value, at the ſuit of a common 
ſailor for his trifling wages. The Eaſt India Company give 
high wages, on account-of the ſailors not being intitled to 
any wages at all, unleſs the ſhip comes home: and by this 
contract the ſailor waves the advantage he would have by the 

: marine law, whereby he would be intitled to wages as far as 

he has earned them 5efore, though the ſhip ſhould be loſt in 

» coming home. Upon this contract, ſeryice does not intitle 
to wages: therefore that alone is a ſufficient cauſe of pro- 
2 * As 


** 


. 


Micha uuns Terr 7 "FIT; 35 
As to the Black Book of the Court of Admiralty It would 
have no weight in a court of common law: more eſpecially, 


o 


As to the caſe of Coke verſus Cretchett, in 3 Lev. 60. It 
muſt be very inaccurately ſtated : for the common-law courts 
could not have denied the prohibition, if the contract was 


not proceed. 


As to a contract by dzed—TFhey require two witneſſes to 
prove it: we hold it a good deed, where it is proved by one 


witneſs only. Bus they are not truſted to hold plea at all, 
where the contract is under fel. 5 : Tous. 


The caſe of Opy verſus Addiſon et al. in 1 Salk. 31. is ex- 
preſsly in point: and a Hpecial agreement, or it's being under 
ſeal, 10 as to be more than a. parol agreement, is laid down as 
the ground of a prohibition ; where it takes the caſe out of 
the general uſage. And I take it for granted that the Court 
then had the other caſes under their conſideration. 


The other caſe, Day et al. verſus Searle, in 2 Str. 968. re- 


F 


1766: 
if it forbids lords of manors to take wrecks upon their own Hows v. 


© 


On a contract made af land, the court of Admiralty can” | 


cognizes the caſe in 1 Salt. 31. and likewiſe mentions the 


caſe in 3 Lev. 60. which ceaſed to be law, and therefore 


ought to be guarded againſt, The note of reference, added 


at the end of it, means, and is intended to ſhew, that the 
caſe there reported by Sir J. S. was ſo determined, notwith- 
ſtanding the former caſe in 3 Lev. 60. which was not law. 


As to Bridgman's Caſe, Hob. 11.—Town it to be a mere 
aiftum. © | 1 e 


Our ground of prohibition is, © that the Admiralty has no 
cc juriſdiction in matter of contract at land ; much leſs, if it 


«© be under /ea/.” | 


Their proceeding according to their rules would be of the 


greateſt inconvenience to the Eaft India Company, who al- 
ways make ſpecial contracts, adapted to their particular cir- 
cumſtances. | | OOTY 


Mr. Walker argued on the ſame ide, and to the Tame effect. 


Lord 
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Hows v. 
Naar rIER. 


— 


Lord | Mangfield—A prohibition is ex debito jufitie,, if the 
Court of Admiralty proceed contrary. to act of parliament. 


However, if I had any doubt, I ſhould take time to con- 


ſider. Theſe ſtatutes take away their juriſdiction in gl/ caſes 
of contracts made 1b land + and yet their juriſdiction has 
been allowed in caſes of contracts made upon land, with a 
mariner * 10 ſerue for wages,” in the ordinary and uſual way. 


There the contract is only a memorandum fixing the rate, 


and aſcertaining the wages: but the /ervice at ſea is the 
principal matter in conſideration. This has been permitted, 
for the convenience of ſailors: the giſt and foundation of the 
action is the marine ſervice. They do not, in their demandg 
there, ſtate a contract. Vf. 


But the caſes in 1 Salt. 37. and 3 Str. 968. are expreſs, 
& that where there is a /þecial agreement by which the ma- 
& riners are to receive their wages in any other manner than 
ce js uſual; or if the agreement be under ſeal, ſo as to be 


'* more than a parol agreement; in ſuch caſe, a prohibition 


ſhall be granted,” * 


The fame caſe of Opy verſus Addiſon et al. reported in 1 
Salk. 31. is alſo reported in 12 Mod. 38. The ſuit in the 
Court of Admiralty was for mariners wages. 'The ſuggeſtion 
for a prohibition was © of a contract in writing made for 
& them at land. The Court ſaid, © that nothing but con- 
c ſtant practice affirms the juriſdiction which they allowed 
& that the Court of Admiralty has in ſuch cafe.” But they 


held, that if there be a ſpecial agreement © that mariners ſhall 


& receive wages in any other manner than uſual 5” or if the 
agreement be under ſeal ; in both theſe caſes, prohibition ſhall 
go. They added “ But where it is in writing only, it is 
te but a parol agreement; and therefore they have power, as 
&« here.” Which ſeems nonſenſical ; and yet is eaſily ex- 
plainable : it means no more than this; “e that if the com- 
« mon and uſual agreement, generally made by parol, happens 


« to be put into writing merely, (without ſeal or adding any 


« ſpeoial agreement) it is no more than a memorandum of the 
te rate of wages,” 


The caſe of Day and Others againſt Searle, in 1 Strange 
8. is moſt expreſs, © that if the contract is under ſcal, a 
<« prohibition ſhall be granted.” And the note at the end 


of it, © Vide 3 Lev. 60. contra,” means ( notwithſtanding 


« the caſe in 3 Lev. 60. to the contrary.” 


Here, the whole merits may turn upon the conſtruction of 
the ſpecial agreement. However, the being under. ſcal is not 
22 tho 

Q ; 


Michaelmas Term 7 Geo. 


che only difference between this contract, and ordinary con- 
tracts for mariners wages. Wet 


| Therefore we are bound, in my opinion, to make the rule 
abſolute for a prohibiti s. 


BE 
Narri. 


4 8 M 7 54 161 . 4 | 
The three other judges concurred, that as this was a ſpecial 


agreement, and under ſeal too, a prohibition. ought: to be 


granted. And 


Mr. Juſtice Yates thought the uſage of permitting ſailors to 
ſue in the Admiralty for their wages, was founded upon this 
principle, « that —_ there is no ſpecial contract, their re- 
« jjance is on the credit of the 64 whether the contract 
« be in auriting, or not.” In which caſe they declare upon 
the ſervice; and the avriting is only given in evidence. But it 


is otherwiſe, where they are obliged to declare upon the deed, 


Per Cur. Ot Si ta ears a phi 
Let the rule for a prohibition be made abſolute, 


5 Woolley and Another ver, Idle. 
Tus was an Gion of debt brought upon a by-law by 


+ Thomas Woolley and Henry Collins, maſters of the fellow- 
ſhip and company of Merchant-taylors within the city of 


F. 
_- * 


The declaration ſtates the charter of that ty, granted 32 
Eliz. with a power to the mayor, aldermen and common- 
council to make by-laws ; and their acceptance of it; and that 
time out of mind, there had been a certain ancient guild or 
company, called the fellowſhip and company of Merchant- 
taylors, of which there have been and ſtill are two maſters ; 
and that there hath been time immemorial an ancient cu/fom, 
« That no ſtrangey-perſon hath of right uſed or exerciſed, or 
« of right ought to uſe or exerciſe the craft or myſtery of a 
« taylor within the city aforeſaid, except he'be free of the 


« ſaid city.“ It then ſtates a by-law, made 12th May 4 C. 1. 


which ordains “ that no franger nor foreigner, at any time 


- Tueſday, 18th 


Nov. I 766 . 
By-law found - 


ed on a cuſtom, 
that no ſtrange 
perſon of right 
ought to uſe 
the craft of a 
taylor within a 
city, except he 
be free thereof, 
is a good by - 


law. 


e thereafter, ſhould uſe or exerciſe the craft or myſtery of a 


« taylor within the ſaid city, except he ſhould firſt be made 
« free of the faid city; under a penalty of 35: 4d. per diem, to 
«© be paid to the maſters of the ſaid company of Merchant- 
« taylors for the time being, to the uſe of the poor of the 
e ſad company.” It then charges upon the defendant, = 


F.1 


1952 Vhchselmas Ter „ Obo. „„ 
8 1766. he having notice of the faid by-law, and being a ſtranger and 
— foreigner, had exerciſed the craft and myſtery of a taylor 
WoorLty , Within the ſaid city, on the 1ſt of April and two days a 
and Another ward, without being free of the city; and thereby Srfeited 
v. Io. to the uſe of the poor of the ſaid Perth the ſum of 35 pp 
| per 4 for each of the ſaid oy OS. X _” 
To this declaration, the defendant demurred, , generally: S - 
20d the plaintiffs Joined in demurrer. 


| Mr. Fenn! for the defendant, argued that this 

was wid; 745 contrary both to . and n 
and he infiſted” Thin the * ſtated did not ſupport it; 
and was itſelf bad. He cited 5 Mod. 105. Robinſom verſus 
Groſequrt.” 11. Co. 5 3: the caſe of the Taylors of bib; and 
Cro. Eliz. 80 3-5 e of Weavers in LOT verſus 
Brown. 


Mr. Dunning, contra, was ready to argue for the Eee 


Bit per Lord Mangel. There i is nothing of doubt in this 
caſe. The cuſtom is good; and warranted by a vaſt num- 
ber of caſes. Therefore the ner muſt be over- ruled. 


3 e for che plinif, 


— 7 


Roe, on the Demiſe of FT 9 verſ. | 
bog 8.00 " George Griffits and Elizabeth his Wife, and 
5 he Charles Thomas and Mary his Wife. In . 24 
| Paſs and ejectment. ie 


* 


Teſtator's ad- HIS was a ſpecial caſe reſerved at the laſt ſummer aſſizes 
miſſion to co- for the county of Surry; Where a verdict was found for = 
12 the eſtate the plaintiff, ſubject to the opinion of the court db the = 
751, no | 
revocation of following caſe, | - 
his will made _ 
in 1743. | Blackwell North bring duly admitted, and ſeifed ; in hs of Wl: 
the premiſes in queſtion, (being copyhold of inheritance, held 
of the manor of Ebbiſham in Surry,) in conſideration of a 
marriage intended between. him and Rachel Noden, on 20th 
April 1724, ſurrendered the premiſes by. the rod, into-the 
hands of the lord of the manor, by the acceptance of the 
deputy ſteward thereof, {Thomas Harris, ). to the uſe. of 
himſelf, his heirs and aſſigns, till ſolemnization of the mar- 
riage : then to the uſe of the ſaid Blackwell North and his 
aſſigns, for his own life; then to the uſe of the ſaid Rachel and 
her aſſigns, for her life; then to the uſe of truſtees, during 


the ſeveral lives of the ſaid Blackwell North and Rachel, 8 
R tru 
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ruſt to preſerve contingent remainders: and after the de- 
— of Blackwell North and Rachel, and the ſurvivor” of 
them, then to the uſe of ſuch child or children of the ſaid 
Blacl well. North on the body of the ſaid Rachel to be begot- 
ten, and for ſuch eſtate and eſtates, and in ſuch manner, 
| ſhares and proportions, as the ſaid Blackwell North, in his 
life-time, by any deed or deeds, writing or writings, duly 
executed, and atteſted by three or more witneſſes, or by his 
| aſt will and teſtament in writing duly made and publiſhed, 

ſhould limit, direct or appoint; and for want of ſuch 
limitation, direction, or appointment, and until ſuch 
limitation, direction, or appointment, ſhould be made, and 
until ſuch eſtate and eſtates ſo limited, directed, or ap- 
pointed, ſhall reſpectively commence and take effect; and 
as ſuch eſtate or eſtates, ſo limited, directed, or appointed, 
ſhall reſpectively end and determine, to the uſe of the heirs 
of the body of the ſaid Blackwell North on the body of the 
| ſaid Rachel to be begotten; and in default of fuch iſſue, to 

the uſe of the ſaid Blackwell North, and of his heirs and af- 
 fogns for ever. Mom erat + [TE 


Soon, after making the ſaid ſurrender, the faid marriage 
took effect. ny INTE N | 


0 


, . os tr, ee 


On 26th May 1726, at a court then holden by the ſteward 


corded and inrolled, «That on the 5th of Apnil then laft paſt, 
te the ſaid Blackwell North ſurrendered by the rod and by the 
« acceptation of the deputy-ſteward, all his cuſtomary meſ- 
6“ ſuages, lands, tenements, hereditaments, &c. with their 
cc F Sc. Sc. to the uſes of his will, in proper 
form. 5 | | 


On 27th April 1743, he made his avill; and thereby gave 
to his ſaid wife Rachel and her heirs, all and ſingular ſuch 
his freehold and copyhold lands and real eſtates, with their 
appurtenances, as he himſelf, or any other perſon or perſons 
in truſt for him or to his uſe, were or ought to be intitled to 
or intereſted in, in poſſeſſion, reverſſon, remainder, or ex- 
pectancy; and all his eſtate, right, title, intereſt, uſe, truſt, 
inheritance, claim, and demand whatſoever, either at law or 
in equity, in, to, or out of the ſame, and every or any part 
thereof; and alſo all his chattels and perſonal eſtate; and 
made her his ſole executrix. a eee 


On 22d May 1757 „ it Was, at a court baron then bellen 
by Thomas Harrif the then ſteward, preſented by the homage, 
and atteſted and inrolled, „ That upon the 2cth of April 

- which was in the year of our Lokp 1724, the faid Black- 


cc ell 


1053 


1766. 
Rox; on de- 
miſe Noob Eu, 
v. Gar- 
rirs and 
Others. 


(Dormer Parkhurſt, Eſq.) it is preſented by the homage, and 
atteſted by the ſaid Thomas Harris, deputy-ſteward, and re- 


1954 
1766. 


— — 
Ros, on de- 
miſe Nod , 
. Gir = 
FiTs and 
Others, 4 | 
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1e abel North, a cuſtomary tenant of the manor; for ànd i 
cc conſideration of a marriage then intended between him 


& and the ſaid Rachel, (his now wife, ) did ſurrender, by the 


gc rod, into the hands of the then lord of the manor, by the | 
tc acceptance of the ſaid ſteward, (then "deputy-ſteward 


ce thereof,)” Sc. c. ;—{ſetting out the ſaid ſurrender of 


z oth April 1724, verbatim, as before ſtated z and alſo the 


admiſſions, of North and his wife, in the words following 
« And afterwards, now alſo at this court, [22d May 175 T,] 
« the ſaid Blackwell North and Rachel come in their own 


« perſons, and humbly pray that they may be admitted te- 
« nants to the lord, to all and ſingular the premiſes above 


« ſurrendered, with the appurtenances, ACCORDING ro 
« THE TENOR AND INTENT of the. ſame ſurrender. ''And 
« thereupon. the lord, by his ſteward aforeſaid, and by the 
« rod, doth now at this court grant to the ſaid Riackwell 


« North and Rachel reſpectively, the aforeſaid ſurrendered 


4 —— with the appurtenances; to have and to hold the 
40 


ame unto him the ſaid Blackevell for and during the term 
& of his natural life; and from and after his deceaſe, to 


c have and to hold the ſame unto her the ſaid Rachel for 


« and during the term of her natural life; of the lord, c. | 


« by the rod and by copy, c. according to the cuſtom, &&'c; 
« by the yearly rent, Sc. And ſo the ſaid Blackwell and 
c Rachel are now admitted tenants, Wc. ; and have ſeverally 
cc ſeiſin by the rod. And the ſaid Blackwell doth his fealty: 


« but the fealty of the ſaid Rachel is reſpited. And the ſaid 
& Blackwell giveth for his aforeſaid admiſſion nothing: DE- 


& CAUSE he was before admitted to the ſame premiſes ; but 
« piveth and payeth to the ſaid lord, in court, for the 
« aforeſaid admiſſion of the ſaid Rachel, G 


During all this time, the ſaid Blackwell North ſerved upon 


the HOMAGE, as a cuſtomary tenant. 


In Oatber 1753, Blackwell North died without iflue. | 
On 21ſt Fanuary 1754, the ſaid Rachel North (his widow) 


was admitted in fee to the premiſes, under the ſaid will of 


Blact tuell North, her huſband ; and ſurrendered the ſame to 

the uſe of her will. | nes. 
On 21ſt May 1764, ſhe made her will; and deviſed to the 

leſſor of the plaintiff; and died in June 1764. 


On 20th Afay 1765, che lefſor of the plaintiff was admitted 
to the premiſes, under Rachel's will. | Foes 


F 3 6 — 


$ % 
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The defendants Elizabeth Griffte and Mary Thomar are the 
2 at law of the ſaid Blackwell North 


Rox, on de- 
miſeNoDtN, 


The queſtion js is, « Whether the erh is en tor ro- 
« cover under this cjectment . 


Mr. Cox} . on behalf of the plaintiff, hs deviſee of f Rachel, 
argued that nothing had on nn, to e tap n . Blacks 
well Nerth. | 


He faid he would Sang ſome rules which have been 
lately laid down in caſes of the like kind : but that he was 
fighting in the dark ; not — "_ his e. would 
inſiſt upon. 


Lon MaxsTIEIp— The other fd le had better Need 
. © ... their objections, and go on. 


Mr. Serjeant Leigh, who was for the heirs at law of Blacks 


evell North, accordingly did ſo; and his n was, in 


ſubſtance, as follows 


What Blackwell North has done ſince the making of f his 
will amounts to a REVOCATION of it. 


19355 


1766. 


v. GRI T- 
riTs and 
Others. 


The ſhort of the caſe is this Blacbeuell North, being ſeiſed 


in fee, ſurrendered to the uſes of his marriage-ſettlement. 


In this ſettlement, he reſerved a power to diſpoſe W | 


his children ; with reverſion to himſelf, in fee. 


This ſurrender, chough v made in 1 724, was not prot | 


till 1751. 


_ The mere tm had no eſe before tha E 
of it: Blatkaell North had the whole fee fall in 


The ſurrender uxpreſented made 0 alteration in the eſtate 
of the ſurrenderer. None could happen ILL. admittance ; 
for nothing paſſes till admittance. Cro. Fac. 403. Froſel 
verſus Welſh. 3 Buſflr. ) 214. S. C. (though called there 


75 = hay verſus 7 elſh.) 1 Ferre N N 14. * verſus 
5 | 288 * 


This being the caſe, his being ſworn upon the homage 


and appearing as tenant, makes no difference; becauſe he 


was tenant in fee to the lord, before : he only continued te- 
nant. It is not like the caſe of a ranger, ſummoned by the 


lord © to attend his court :? which ma amount t rt al 
admiſſion of him, N Te 


"The 


—— 


— — — 


* 


5 — n „ 
a > WIE he omen > et Des — EE 


miſe e, | This fiitrendev bo the 418 of his Will vperated; therefore, - 


V. ante vol. the determination of the caſe of Selwyn verſus Selwyn ; is, 


* 9 PTY! —"" PIER 
of N PR | F , 
1 


Michaelmas Term y Gee 3 
The ſurrender, to the uſe of his marriage · ſettlementz Was 
in” 1724. that, to tue ue en n 1g * 3p, Ar” 


"8 N A 2 ks 


v. Gir? e his firſt eſtate, the o * not on the-new r. 
yFirzand = verſion.” | CAS ne, HE? 42 N 
On | i {Arora fo 
In 1743s he e made his will, and deviſed to his wiſe. in fee: 
under whom the plaintif claims. is rae e . 560 retains,” 

— But che original, ſurrenden of aa ebenes til 

eight years after his will was. made: and he was thereupon 

admitted according to the tenor of the ſurrender. in 1724 


though to different 2%, a little n wan ales he 
3 ſurrender, eee @ by 


FI wh th nz * . 


* this 3 in n the ee th oe > of no con- 
ſequence: for the ſurrenderee is in under the ſurrender, and 
not under the admittance. the lord being mèrely an infer. 
ment, 1 Ro. Rep. 438. Lane verſus N ; gn" Huy. 
other caſes. =» „„ 


o + . ; 
. 4. . 


And here, the. lord has admitted him according to the * y 
and intent 7 the ſurrender. + eee 


ks; n - 


: The difference . the drrender 5 che admittance 

| æroſe, probably, from Blackwell North and his wife having, 
at the very diſtant time of the admittance, no children, nor 

S N of any after ſo many years. 

| FT * 

On chis admittance, therefore, he Snitch tenant for life, 

&c. according to the limitations 1 in the ſurrender. fr 

A ſurrender varying the old uſes and creating ma new ones 

B97 would undoubtedly revoke the will. 


But the great point which will be urged _——_ me, (fince 


3+ Pag. 1131. 4 that the ſurrender was a part of the /ame tranſaftion ;, and 

& that the admittance will 7efer back to the time of, the ſur- 

< render, and all be confidered as one conveyance.”. And 

| this is the great difficulty I have to get over. 5 

= I ſhall therefore endeavour. to di Hin this caſe from that 
of Selwyn verſus Selwyn. | 


= That caſe tvracd 1 upon a recovery : this, upon: a knen 
and admittance. 


ee 
. Ky * 


The fernen in 2724 to the uſes of the mamisge. fee 
ment paſſed nothing OUT of the ſurrenderor : which is not the 
caſe of making a tenant to the pricipe, in a common recovery. 
Agai „„ the operation here: but in the 
— * a common recovery, it is the deed to make a 
tenant to the præcipe which does it, and is the operative 


Another great ground of the caſe of Selin verſus Seltuyn 
was, to complete the intention of the tenant in tail:“ 
and the whole was therefore taken 7ogether, as one convey- 

But here, Blackwell North had the whole fee in him: he 
had a'deviſable eſtate in him, before admittance. And ſo he 


1957 
1766. 
Roz, on de- 
miſe Nox, 
v. GrirFiTSs 


thought himſelf : for he waited eight years to be admitted, 
after he had made his will. Therefore he had no intention 


to effetuate his will, by this: he only intended to have his 
wite admitted tenant for life. | 


| Therefore there is no need nor reaſon in the preſent caſe, 
| to couple theſe acts together, in order to ectuate his in- 
tention. tb 


This ſurrender and admittance do therefore FOLLOW the 
will, and not precede it. Conſequently, they are a revocation 
of it: and therefore the leſſor of the plaintiff, who claims 
under it, has no title. Es 


Pg 


Mr. Cox, contra, for the leſſor of the plaintiff, 


A teſtator muſt have the ſame eſtate at the time of his 


= death, as at the time of the deviſe: or elſe, tis a revocation. 
Syn verſus Seluyn; and Doe, on the demiſe of Odiarne, 
verſus M hitebead *. | 20 | 4 M 


But it is otherwiſe, where there is nt an alienation: for, 
in ſuch caſes, tis a corroboration ; as performance of a con- 
dition, by one who has an eſtate on a condition ; or getting 
in an equitable eſtate ; or levying a fine, to confirm partition. 


For, where there is 10 3 it will be no revocation; 


unleſs an intention to revoke ſome how appears. 


Articles to ſettle land will not amount to a revocation : 


* V. ante, 
vol. 2. pages 
1131 and 704. 
reſpectively. 


I mean, that they do not, at common law, amount to one. 


2 Peere Williams 328. Sir Barnham Rider verſus Sir Charles 


Wager. 


Vor. IV. | D | | [4 In 


— 0 


* V. ante, 
1543» 


2 - In; .copyhald, eſtates, chere is; 20/\NCESS1TY, Of , 


3 perſon. The lord knew his 10e and he could not 


verſus Selwyn : {ante 1131. * 


ä 0 ac mas; Tommy re hi 


tance, but on nly in caſe of the change fa tenant: an 
was no change of tenant. On the firſt — to the uſe 
of his marria -fettlement there. no occa lion of an ad- 
mittance: | 8 ſüßrendero? and. Des os were the /ame 


13 


We 


2? 


compelled a new admiſſion of him, U TH the. wife h 
died: and there could be no admiſſion of of the ch children. un⸗ 
born. The lord is only an in/trument.” A perſon, could not 
be admitted, who was fenans before; at leaſt, it was not re- 
quiſite for him, though it might have been ſo for his 1 
and children. His continuing to appear as a homager, will 


apply to every ſurrender that he ſhall make afterwards. 


When he was admitted; he paid nothing; as -havitlg been 
admitted before: but if he had not been admitted, the ſut᷑- 


es was void; and then the will would v aq upon the 


old eflate, It might operate as wg bs od ion e er as 
upon the new uſe. ren 


\ x1 $ $44 


His admiſſion in 1751 was 10 „ alete; a de | 


NO occafien for it: he was only admitted to a leſs, eftate than 
he had before. The ſurrender is the material inſtrument: 
. admiſſion could not exi ft without it. If there was. ug gc- 

on for the admiſſion, it can not amount to a revocation. 

was thereby only e/abli/hing the eſtate upon which he 
meant the will ſhould operate. And if it is not v it 
muſt REFER BACK :0 the time of the ſurrender. 


The ſubſequent inrolment of a bargain and ſale will . 
good the 9 act. Godbolt T9, Ludlow and Stacie” : 
Caſe. : Le lon 05d ; 8 N 

A theſe together operate as ONE airlines.” Schuyn verſus 
Sekoyn. Doe, ex Dimi iſ. Odiarne, verſus Whitehead. * Sir 


John Ferrer and Sir John Carſon verſus Sir Richard Farmer 
el . Cro. 1 643. 


vet 


= very "AY part, (the mae part, indeed 4) 6 of this 


aſſurance (viz. the ſurrender) was made before the date of 
the will. The SURRENDER was his own aft: the AD- 
M1SSION is not his att, but the act of the lord. And the 
act of another perſon ſhall not operate as a revocation. - Be- 
ſides, the admittance relates to the ſurrender. Sir William 
youu 428. 1 Salk. 185. 8 verſus Jul. 4 Co. ny 
old caſes 28, 29 *. | 15m. 
The admiſſion is not the matcrial part : : It is only a confir- 


mation of his intention, Hunegsp there could not be an 
|  admiſhon 


3 


172 . 
. lauyn 
* 


e a __»_ 


Michaelmas -I 
a t e y e bende, and! it is 
conſiftent with the will. e | fy | 


Ras, on de- 

The buſband win way nor e 55 ante + to 8 miſe Non 
520 ce. The admiffibn could be good only for the two . Oktrrirs 
lives ; becauſe the "intereſt of unborn children intervened; and others," *, 
Who ould not be admitted, becauſe. mer in 4%, and bbs 
Wile's eſtate was fs than the ſurrender gave her. Therefore 25 . 
this adinifion' could not be a revocation. | 1t does not Ly 
the eſtate given by | the will. Paw eee, 


10 1 ** hans 1 . 91 


41 


4 A; conveyance, after making - the. will, could only be a 
revocation aha tanto. Lamb verſus en Equity Caſes abr. 
4¹⁰. 79 


4. © 1 


It is 2 — 45 that Blackwell North never e or in- 
tended that this admiſhon ſhall operate as a revocation of his 
will. It can operate no further than it went: and it went 
no aner than the 1 ob him 0 as vile. | 


© a. 4 MM # * #3; is, 
i 36 


The lirrender'y was either vel or eſs 67 ood; as that the 

wilt operated upon the 9/4 dale. If it operated + 255 the 

wry nee it was no 1 5 | . 
Mr. 1 Leigh in phy Ab admitlance SUBSEQU. ENT 

bo” a will, amounts to à revocation of it. 


The caſe of Lamb 8 Parker i was only a partial diſpo- 
ſikion: this is a 70 one; a diſpoſition of the whole fee; an 


alteration of the old uſes; and a manifeſt new di Ons of the 
WHOLE. 


\ 


| The RY Ye here Elbe + the ſurrender. The whole uſes 
were varied. This is a total diſpoſition of the old uſe; and 
| a creation of new ones. And they have ariſen ' upon ſuch 
| admiſſion: they did net ariſe before. A e, under 
new uſes can not be in 5 —_ on. 


? 


The will + car. not t operate both upon the old uſe and pen 
the new one. 


The great Aifficulty with me 1s 8 of it's all bolie ONE 


wa. and the admiſſion's REFERRING BACK to the ſur- 


In the caſe of Doe, er Re- b, verſis W Riichead, 
DE Parts could not be EP but here the tranlactions 
Te D 2 | are 


* 


— 2h at . =y 
RP — * 


ere 


—— ing” eo eponfr” ory Ak LA. 


nr 
. Pn... 


< — 
r 


Parl. Caſes 


. 


* chains Fern prod 3: 
* —4 abe bree, | This teltatsr! had a pood-devilable ſus- 
— ſimple, at the —— the wills: 1 {ot yiao- 2d er 


1 4 el2YE ut bil brig 11 ei Jo win H of 215b dr 


1 ot As v hit Mien tien 46 Len is willaair be mewn to rf 
1 alle fr firm his will, why did b Wa yea # Valet vdihRaRLE? 
and 15 he thou 


ht be ſhould h * no chi loc p 4 N had he 

e, for Aren 8 vhs AZ his be 

15 , Thee was no 1 Md 5 
order to cen his will: "aHd"t By! this 


admiſſion in 175, to revue a : V2 12 20 f ar no0tN;atbs-5% 
; + AIDE BY art Ire 109 ; - b9ricmit 


Lord. n que 3. ieth r,-.:this 
« will Handi, as a good ſubſiſting 29 5 or. | rewok Wa 


It has been argued at the bar, upon the foot. e. 
CATION; and “ that the lord. — from Rh 
% and regranted to him again the whale eſlate; "the 
« this amounts to a revocation of his will.” 

iy #9 ',bigt ef $[- 

There is no wa upon via clays, ſlated in the 

eſent caſe; to ſay that the teſtator IN TEN DED to revoke 
is will. An INTENTION #0 revoke might indeed (if(it by 
pry appeared) have made a very-different. e 
it is clear that the 1 55 no nt inen 257 1505 


„ n 1 Ss 


The CHANGE OF ESTATE is, , therefore; the" ay en 
Jeftion that can be urged in this caſe. | 1 


Tool 


Where a man ſeiled of an eſtate, e bis will ald Ne- 
viſes it, and afterwards conveys it entirely away; though he 
p takes it back by the ſame inſtrument, or by a declaration. of 
uſes; it is a revocation ; becauſe, as it is dad i in the books, 
te bas parted with his whale eſtate. | | 


ni wintind to ms woos tht 2 fi 


This rule 3 now efabliſhed, a be adhered to: 4 TY 

though it is not founded upon truly rational grounds and 

212 principles, nor upon the intent, but upon legal niceties and 

V. Shower's ſubtilty. However, as in the Earl of Lincoln's caſe®, it 
J and was ſo far eſtabliſhed that it ought to be 3 in future, 
Abridgment if a like caſe ſhould happen; we mult not depart from it 
of Equity. now, notwithſtanding one would wiſh that no An rule had 
8 ea ever been eſtabliſhe®, and lament that fuch nice ſubtilties 
r | thould have been admitted as the ground 0 of i it. TH 


coln v. Rolls 


A 


But the 23 * does not come within the rule. Black- 
+ V. ante, * North, the teſfator, had a REVERSION IN FEE in him. 
P. 1954. And though he limits it to himſelf t, the words do not operate: 


Michael mas- Term :- Ge . 
bon (he uſe reſults by operation, of. lau, ¶ This Su,zm in fe 


is the only ſubject- matter of: the di n 1725, be fur- 
| renders to the uſes of his will; and afterwards, in 1751, 
to the uſes, of his-marriage-lettlements; |. 1 
+ bed boon ww .aoiblit5 og Hic mne. 
A adwiſſian mult follow the. ſurrender ; che lord has no 
power over it The 


miſſion. I. | Wipe admiſſion is prouf lex, poſiulat ; it is no 


re-admiſſion to his REVERSION... It, effettuates the u/cs 


limited; but leaves the reverfion as it was. 


Tie makes en end ef the caſe; | for here is no conveyance 


of the fee; no taking back an eſtate in it. 


direfts, and. governs the ad- 


But ſuppoſing the ſee to have been limited to a third per- 


done by the teſtator woul ä 00 id have revoked the will. . 


Jon I do not think that even in that caſe, what has been 


It is ſaid, on the part of the defendants, © that the ſur- 
cc render alone (un- preſented), makes no alteration whatſo- 
t ever. But I deny that: it 1 a conveyance of the owner- 
ſhip of the eſtate; 'and the admittance is only“ form. Tis a 
ceremony derived from the origin of copyholds : but the 
lord's act is, now, mere form. - He cannot alter, nor affect 
| the ſurrender : he is a mere in//rument, and compellable to ad- 
mit according to the ſurrender. A mandamus would com- 
pel him: a decree in Chancery would compel him. The 
ſurrrender is a depoſit in his hands: the land is bound by the 
| ſurrender ; and the admittance has relation to it. | 


| The caſe of Benſon verſus Scot is deciſive t, “ that the 
„land is bound by the ſurrender ; and that the admittanc 
e relates to the ſurrender.” This is ſettled, — 
If a joint-tenant in fee ſurrenders to the uſe of his will; 
{ deviſes, and dies; and then the ſurrender is, preſented ; the 
admittance of the deviſee to a moiety ſhall 4 relate to the ſur- 


render. The eſtate of the land was bound by the ſurrende . 


The admittance is form; it is the ſhadow to the ſubſtance. 

If a diſſeiſee makes his will, and afterwards enters, and 

| then dies; tis a good ſubſiſting will, and not revoked : for his 
entry ſhall have relation back to the time of the diſſeiſin. So, 


* V. ante, 
1543+ accord, 


+ 1 Salk. 18 5 
pl. 3. * 


t V. Co, Lit. 
Sr. 6. 


: & 


if a diſſeiſee releaſes, it ſhall have relation back. So, an el- 


remainder in fee makes his will; and then the tenant for 


Cheat after the date of a will. So, if a perſon ſeiſed of a 


2 | 1766. li del i in whe WOT 8 l , ropoled: | 


thereby. «Alb theſe ſhall relate back. 1, bee ad 07 gur 


IMS 91-7143 CCC 


Rox, on de 


miſe Noney.” So here, he e tte of the lord ſhall | relate back to the” 
v. GrreriTs time of the W e and is only a completion of ü. l "gl 
and others. ; 4490 3 I is M1} 0 
This caſe is direQty wn the nn 6f ae" Gals of S.. 

ahn verſus Sekoyn ; „ That the whole, of a conveyance It 

« be taken together; and the ſeveral parts of it dall high . 

to the * _ | e 


4 


So that either no alteration, at "af is 3 by we" it 
tance; or, if there be any, yet the admittance 5 ve 
relation back to the time of making the ſurrender. 


Therefore 1 am moſt clearly of e E Than, wa ts 
« no doubt at all i in this caſe.” © + ha . ell 


„„ other THREE. JUDGES. 1 in > On . 
| opinion : and ALL, agreed, That after the ſurrender in 
41724. to the uſes of the E ſettlement, the EVER - 

4 sio ſtill remained in Blackwell 
*. See many © lion or oe 7 Maur happened } in ee“ . 


of the caſcs 
here cited, 1 with more on the ſame ſubjee, in Viner, title Deviſe (R. 40 
* Revocation by act of law, ar alteration of eſtate i in fn; oo Page I43 to 151. 


DV $ "rake 
Y „ 4 : 


| Per Cur. unanimouſly— e og 
+ Sa | Joona for the PLAINTIFF, | 


% 


Th 


* 
— A. you * * 


2 Stonday ah" 5 Winchelſea Cauſes. wy 
Aſter zogrars EV ERAL rules were depending at this time, ian 2 
unim eached 1 ce number of the corporators of this d nba for 


„„ tots 


2 9 » Nenn 


* wp by what The len th of time cle they had wa in poſſeſſion ice 
| 5 tively, — 2 9 5 different: ſome of them . in poſ- 
ben holds. ſeflion above 20 years; ſome of them near 20 years; and 
dome of them, conſiderably leſs than 20 years. 8 TMs 

The couRT thought it would be right to fix a certain 

point of limitation, beyont which they would not go back to 
diſturb a poſſeſſion fo Tong ee in. And having 2 5 
ue 


K N > "Be na hoe oa 


North and that ns n | 


« 


Michaelmas Ferm y Geo. 3. 
dus time 10 conſider how many years (his: quiet poſſeſſion 
ought to have laſted, in orden to protect it from future im- #% det 
peachment; they now publickly declared the reſolution they TNCHELSEA 
were unanimouſly come to,; druch AS of ter twenty years CAUSES. 
unimpeached, poſfeſſion of a corporate franchiſe, no rule ougbt 
to be granted againſt the perſon in poſſeſſion, to oblige him e 

; 6 i . 8 ; . 


1 


| 


3 / 
$7 7 
2 


oF? 


. 7 


5 amis 9903 & e ee 503 ee, er N 
This refolution, they ſaid, was analogous to the rule that 
had been laid down in ſeveral cher caſes. 


Ba i by : 1 


The ſtatute of limitations (21 Far. 1. c. 16. 28 con- 
ceriing, wits of formedon and entry into lande is confined 
to twenty years. The ſtatute of 10 . 3. C. 14. 1. con- 
cerning writs of error is alſo confined to twenty years. 
Courts of equity do not allow the redemption of a mortgage 
after twenty years. Bills of review have been N dil. 
allowed after twenty years. Bonds which have lain dormant, 
ſhall be ſuppoſed to be ſatisfied, after twenty years. Eject- 


ments require a proof of poſſeſſion within twenty years. . 


So that there is an analogy. between this and other limita-  . _ 
tions confining the retroſpect to a reaſonable time. And LoRD ; 7 
MANSFIELD notified to the bar, in the name of the whole — 
Court, That upon talking over and conſidering the ſubject, i 
they were all clearly of opinion „that twenty years was the 

„ne plus ultra, beyond which the court would not di/lurb a 

« peaceable poſſeſſion of a franchiſe :* but that in every caſe 

« WITHIN twenty years, their granting the rule, or refuſing 

4 to grant it, would depend upon the particular c1rcum/tances 

$ of the caſe that ſhould be in queſtion before them. | 


Rex verſus Edwin Wardroper. >; Wedneſday 
N 5 - 32.0 2 June 
WO days after ſuch declaration made by the Court, as x .. 00 
If circum- 
above; there came before them ſeveral of theſe rules ſtances are 
* to ſhew cauſe why informations, in nature of quo. war- very ſtrong in 
„ ranto ſhould not be granted againſt the ſeveral defendants — 8 
© claiming rights as corporators of Minchelſea. frarchiſe, 3 
e CCC 1 
One of the principal of them was this Edwin Mardroper. Plication for 
The length of poſſeſſion of their reſpective corporate offices an informa- 
were (as has been ſaid bef. | P af2 Prof ces tion quo war- 
al ore) very different: ſome, above ranto, rule 24 
twenty years; ſome under. Mardroper's poſſeſſion was of to be diſchary 
the length of nineteen years and eight months, after a re- ed with coſts. 
election, (which, re- election had been made for greater cau- 
tion 3) and of twenty-ſeven years from his original election. 
. 1 The 


* V. ante, 
vol. 2 


page 1615. 
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and had concurred with his acting in ttiis his mh room pans 
upon many occaſions; and never before objected to the le lity 


aof his right; He alſo woes chat he had. paid .fcot aid lot. 
Ae se . 2 f i wants H * Mer I 
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92 Bir Fleteber "+ oath on a behalf po he defendant, prayed that 
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— rule 1 be CR with, ws. % OI DIO 


7 45 Pu} 1 


Pit. 'Harog, Mr. Kemp; Mr. aller, 255 Mr. 


5 infilled that the queſtion turned upon this. What was a 
real; what, a colburable reſidence: and this, they, Eid, 


ought to be tried by a jury, not upon affidavit ; 4 Yo 


- a caſe like this, where there is no pt ae of the AS 
the corporation. 3 Kg $1470 l 10 eng 


4 


Lord MANSFIELD mentioned _— GE 5g 81. 2 


 Trelawney * „who was ſteward of the burrongh, at the time 
of his election to be a capital burgeſs of N. IHR Le. 


5 1 55 
court diſcharged the rule obtained n bigs ty 


ing the queſtion to a jury. 70 ys 6.02 dba: 


7 


The Atme 6f 9 n ©. 26140 c 0 1 ol ice 
to be done againſt uſurpers of offices in corporations, as well 


as to quiet the poſſeſſion of thoſe who had right. And that 
© aft does not leave it to the diſcretion of the officer, à8 it was 
before; but puts it in the diſcretion of the Court. Therefore 

"the Court muſt exerciſe a diſcretion. It would be very griev- 


ous that the information ſhould go of courſe: and it would 
be a breach of truſt in the Court, to grant it as of courſe. On 
the contrary, the Court are to exerciſe a 1 diſcretion upon 
the particular circumſtances of every caſe. Now here is no 
fact ſworn to impeach the defendant's right. Therefore the 
Court, if it had been nicely attended to, ought not indeed to 
have granted the rule. As to the lots of the defendant, 
nothing more than apprehenſion and belief that he was not 
« reſident,” are ſworn to: no fact. But the defendant ſwears 
poſitively to the fact, “ that he was reſident at the time; 
and ſwears to a re. election, made upon a doubt of his former 
eleftion : which is a fact of notoriety in the place, and a cir 
cumſtance leading to believe that he was reſident at this re- 
election. And theſe very perſons who now make the afh- 
davit againſt him, voted at his election: and they have voted 
with him at other elections. His re- election is above nineteen 
years ago: and many others claim under his rights. 

15 Therefore, 


F nag Page, : L dra 1 32 - 8 x 5 5 - 
EEE TR PIE ory - . - ? 1 1 8 T e e, , OG F 1 „7 Bat W 2 : 
8 r . 95 Pol g 8 3 * I 7 . — 0 3 2 Eat e g LF 5 5 — «To . ” 5 r * "ae ASL S216) n * . n DO e I N $ \ Py 5 7 Gag - N TEA q 
"8 8 8 ä WAR. 2 te 8 r 5 ! . n DIE 2 En Ga n N 75 © bs NC 8 . 8 A nts! Bn hoty r WW r 28 3 „ Io fe LEONE ee OY = OS 2 A n N Fer m2 Co AT 72 \ N 
N 2 x. N Du: 2 1 . eee L af . q r r 7 r ad er, Ry, Ty * A > r FE i In EY oo 41 i Be” tad! LEO o 1 N phate l 
1 i > Tow © 7 * a - \ - 4 ESE” J * 7 S "Y - » If $y 2 l , 2 the 842 N » is ra hs dy We, - $f OLE SZ xs ed dS 2 N 1 le * —— n IN. * 2 oy > — by 
. ” Ny r . Wo 8 wed EET FEA EJÞ + 2 e NID Ape 7 n. VER ACT REP . Jig Soy 2 Fits r IS 1. W by FL oy d — AY gt Lk r 1 Sh 9 
0 4 35 ON 7 EN SO IN 8 e e e , ð d ES Ne en i r WI ABR, = 
bay SES ISS ( n e 13 1 BE d = 4 o n As x Ix % 2 Wis + w 8 * At 
. - EMI . 2 ARES; x 8 0 4 8 PLETE c 5 a 4 
8 n : o N p x * , 


Mikel mas Term p Geng. 59 
e, on the merits of this rule alons, independemuy, * 66. 

mk it ought- al be difcharged With for the miſde- | 
- havior of the-partits for it. Bat if it ſhall; appear 3 8 
; tht chere is müilbebariau on hoth ſides, ãt ma 4p me n Wan», 17 
a tothe coſts. s in ane ren 2% 3&3 tis edi. 111 
4 ego 1 rt bai GO 310 iꝗι 192 * F Bat En. ** 805 A ge e 
bas er aner u Dexs ciarnhed to diſcharge che | 
rule with coſts. They ſaid, They ought not-to'encoutage | 
vexatious proſecutions, which tend to throw corporations into 

- confuſion. *' Here is a!Jong'acquicſcence;- though not-thdeed 

quite twenty years: and the defendatit is now attacked with- 

out ſufficient grounds. The very perſons who now objeft to 
be have themſelves voted for him, and concurred with him 
ir- his acts as a corporate en ' Their conduẽt therefore 


wt This: ah to our pm 


10 Here is'a Mibcsenr $64ence poked and he bore the wa 
dens of the corporations, and paid ſcot and lot, which muſt 
1 have been notorious. . 
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This is a krdbtted, 28 well as a groundleſs eee and 
it the Court were to make this rule abſolute, they would act 
"tontrary to the words and ſpirit of 9 Ann. c. 20. which in- 
tended to quiet the poſſeſſions of ſuch as had a right, as well 
28 for the ſpeedy removal of uſurpers. | 


1 {13944 


5 55 Us ww 


Indeed, no length of uſurpation ſhall affect the Crown : 
i u tempus occurrit Regi. The King will not be bound by 
our diſcharging the rule: The Crown may ſtill bring a 54 ; 
warrants. But we are to exerciſe a juſt diſcretion, and not 
dig promote vexation. | 


Tux Covnrt were moſt clear 47 unanimous in their 
opinion * that the rule ought to be diſcharged : “ And as 
the application was ſo very unreaſonable and groundleſs, they 
thought that the caſe of New Radnor ¶ ante, Yor 1. pa. 580. 
Rex verſus . would warrant their diſcharging it with coſts. 
Therefore | 


Per * unanimouſly— A] * 
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Infureg, inti- HIS was an. aftion- on the caſe, for 200 
tled to re- | 


ceive as fora to the uſe of the plaintiff. Non afſumpfit was pleaded; and 


total loſs, 


upon a mixed iſſue joined. It was brought by an inſurer againſt an inſuree, 
policy of inſu- to recover back what he had paid him. The cauſe was, tried 


"= = — 


n F 1 


rance, of a pe- hefofe Lord MANSFIELD at Guildhall, at the ſittings after 


and valued 


and value Taft Troy Term, when it was 1 ie! that a Verdict mould 


one, and ſubzebt to the opinion of this Court, upon the following fatts, * 
ie ne ** # PL IVY 9 8 nn 3 * 5 


14 
* * 


and merchandizes ſhould be valued at the um inſured on ſuch 


packet-boat, without further proof of intereſt than the policy ʒ 
and to make no return of premium for want of intereſt being 
on bullion or goods. And in caſe of loſs or misfortune, the 
inſured were to be at liberty to ſue, labour, and travel for, in 
and about the defence, ſaſeguard, and recovery of the ſaid goods 
and merchandizes, or any part thereof, without prejudice to the 
inſurance; to the charges whereof the inſurers were to con- 
tribute, each one according to the rate and quantity of his ſum 


inſured. The conſideration paid by the infured was 10 J. er 


cent; and in caſe of loſs, they were to abate nothing. 


VM. B. Corn, fiſh, ſalt, flour, and ſeed were warranted: fret 


from average, unleſs general, or the ſhip be ſtranded. 


Sugar, tobacco, hemp, flax, hides and ſkins were war- 
ranted free from average under 57. per cent. And all 

other goods free from average under 3 1. per cent; unleſs 

general, or the ſhip ſhould be ſtranded. | 


The defendant, Mr. Michael Firth, who was one of the in- 


furzd, had an intereſt in bulllon on board the Hanover packet, 
being one of the King's packets between Liſbon and Falmouth. 


On the 2d December 1763, it was totally loſt off Falmouth, 


in a voyage between Liſbon and Falmouth ; and the loſs was 


adjuſted, in writing under the policy, in the words following—. 
J 8 23 « Adjuliod 


—_— Ss 


- ; 2 4 2 2 = 
aelmas:t AGiGedi 9. 


; « Adjuſted a loſs. on this policy at 100 J. per cent; the Ha- 1966. 


1 * - 412 "EO þ 4 Ph: 8 
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out a juſt right to do ſo. 


In April 1765, the iron- trunk which contained all the bul- 1 
lion, was fiſhed up; and thereby all the bullion recovered, + 2 
without any loſs or prejudice whatever; and delivered to 

| the defendant. | 5 „ „„ 


3 The defendant's expence of ſalvage amounted to 631. 8s. 2d. 
And, deducting that ſum for ſalvage, the nett proportion of 
his ſhare came to 2061. 11s. 9d. ee, 5 

Tue plaintiff's proportion thereof, in reſpect of his ſub- 
ſcription, amounted to 48 7. 46; which was paid into court. 


The queſtion was, „Whether the plaintiff upon this caſe 
“ was not intitled to recover in this action. _ . 


a 
£ 


Mr. Mellifh, on behalf of the plaintiff (the inſurer,) argued, 
| 1ſt. That the contract was performed; and that the loſs can 
not be conſidered as a total, but as an average-loſs : 2dly. That 
the ſpecial agreement © to allow the inſurer in the proportion 

of the ſum inſured to the whole intereſt, made no dif- 

ference, a Baſe. 22pen £ 3 

In ſupport of the firſt poſition, he cited the caſe of Hamilton | p 

verſus Mendes :- which may be ſeen at large, in vol. 2. p. 1198. 
and fully abſtracted, in the index to that volume, under title 
Policy of inſurance,” “ 1 


The infurance is on the ſafe delivery of the bullion, accord- 
ing to the real and true ſpirit of it. It is not an inſurance: 
upon the ſhip: neither is it a wagering-policy, nor a cover of 
a wager. . | Þ 
Tae 
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Mickaclmas Termgi:Gevi4. 


The money vas paid on = eee 4 total ioſer Thut 
this was not a total loſs. To prove h he cited Bynier- 


Deco 1 ſhoek's Duz/tiones publici Juris, c. 7. and Fitzgerald verſus Pole, 


v. Rur nen of Lords in 751 


V. ante, 
vol. 2. 8 
page 1167. 
1172, 1173. 


e to e ar al | 
f Free, 1 Kilo 5 \ 2 E td of [ ia 0 K 2 hn aldi 
185 $3511 on 230 11 elch Wen & ©! 
85 here it could not be — — as a total loſs: for, the ſpes 
recuperandi was not gone. Here was an actual ſaluuge. It can 
not be an average · loſs: for, all was ſaved Therefore the 
contract was performed. And conſequently we ought to re» 
geive the ROY: 8. e 21 e Fig oi. ANA 1M 
%% e 2198 501 bas 3% 20g | Ww 6 . 
Secondly—This d was not e by the adjuſt — 
and agreement to refund to the inſuters ber might be 
6 recovered in the proportion of the ſum inſured to the whole 
e intereſt. But this ſalvage muſt be eſtimated according to the 


value inſerted in the policy: Lewis and another verſus Rilcbir *, 


In that caſe, the like proportion at which the ſugars Were 
valued in the policy, was paid, as the price of the e ſu- 
bars bore to ſound ſugars, at the port a delivery. | 


{1 + 18111 
*. — le as the bale is recovered, 0 1 Fw value 
mult be refunded : for this 1 is many the only 1 we 1g 


3 yo * vx 1243; 


Mr. Wallace cre; for the defendant gil ehre 
not be en to refund. _ Em 


3 


80 The money was paid bond f, and under 4 full wprch . 
ſion of the facts: and it did not exceed the loſs of the value 
fixed by the policy. It was a etal loſs, If the goods are 
Tecovered, they are the inſurer's ; and he may make what he 
can of them. The recovery of them may nen at . vaſt 
diſtance of time. 


Rocrius, Notabilia, page 204, is in point, « That i it is in a the 


8 election of the inſured.” Otherwiſe, the inſurer TRI profit: 
| which he ought not to do. Saws 2m J 


eren Upon the ſpecial a ee was a faſted, 
« That if an evi ſhould be afterwards recovered, the in- 
e ſured ſhould refund to the inſurers whatever he might ſo 
« recover, in ſuch e as the ſum inſured bore the 
« whole intereſt.. 1 
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And we have pad the money in that proportion into 
Court. The 


ee een the - 


| N & "pe 16107 8 N 40 * elt! 
Bros \ 201130 ace * \ bus el! TTY 15 Ans NY 4.38% $3 V. * 
In the caſe 0 Fitzgerald verſus Pal the in * Fir. 
liable under that policy. The being a valued policy refers only 00 
to a fetal loſs : it does not affeEt the caſe of an average-Jol, | 
v0 9d ot Aol {6103 5 26 bTrphiinas 5 OW” 
This ina mere wagering-policy'! and therefore the loſs a 
happened,” the e Weng g nſurer. | 
„ fr 
r. Melliſh, in reply—This 3 is 1% a ee : 1 
is a N policy: and the loſs is . an e 


75 (4,37 


i179 ſtutl. 2 En KEY 
wy to a limited 1 thee w the. recovery—lt i is chad til aller 1 | 
4 recyperandi 1 5 gone. Here, it clearly was not gone. - 


As to ET? 204—The inſured has made bis cleftian : for VV 
be wok the bullion from the Bank. ©) 50 


As, to the point of its being a 83 within 

the words of 19 G. 2. c. 37. Therefore they ought to ſhew 
| that they are within the exception. But it is not within 
either the words or meaning of the exception: the words 
of the ſtatute are . goods and merchandizes. And there 
never was a wagering- policy without the words, © free of 
average, and © without benefit of ſalvage.” 


The ſtatute erotiibles afſuring, intereſt or no intereſt. But 
bere was an intereſt : the bullion was undoubtedly an intereſt. 
And a real advantage might accrue to the public, by bringing 

in bullion ; whereas a mere wager is no benefit to the public. 

| Therefore the exception muſt - reſtrained to ſuch cafes as 
the public can receive 1 . e but may rather receive 

a prejudice. | 


Tux Count apreed that this was a policy of a arable l 
ſort; and within the 5 of che ſtatute of 19 G. 2. 


Te: 37. 


It is a mixed policy ; ; partly, a wager-policy ; an an 
open one: and it is a valued policy, and fairly ſo, without 
fraud or miſrepreſentation. Therefore the loſs having een 
0 inſured is intitled as for a total loſs. 


: The inſurer agreed to the value.; and is concluded to Afpute 
| it, The inſured has received the money as for a total lols:; 
and there is no want of conſcience in retaining it. 


; I ; 5 * f 5 EY 5 The 
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b © Theſe of * Tauir and whether vert Ricker, H Him 
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Cost only “ that where the 5 e- loſs a ad; uſtment 
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The aneh in khis caſe makes an end of Yet que 560. 
Here is a ſolemn abandonment, and a ſo emn.. 8 & that 
& the inſurers ſhall be content with ſalvage hy Hr proportion 
« as the ſum inſured bears to the whole intereſt.” There was 
a total loſs at the time of the adjuſtment ; (which is the 
ſame as if the damages had been then recovered on an action.) 
Here is no ſort of fraud; nor any thing that is againſt any 
law; and to refund more than in that md would be 


contrary to the under- writer s$ own N orange W 


Therefore the net pro prep only, in reſpect of fas be | 
tif's ſubſcription, after deduction of ſalvage, hg to be re- 


turned to him : and that is paid into e 


Per Gur. unanimouſly— 
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N. B. This ſort of Aer; was agreed not to be novel in 
practice; though new in e mu; no ſuch 
having come in queſtion ns, 


GE 


Saturday +: 22d : Doe, on the Demiſe of Mary Beyer, ver/us Roe. 
Legal relation N ejectment. Upon ſhewing cauſe againſt a motion to. ſet 
to teſte of writ aſide a writ of poſſeſſion for irregularity, for that the lier 
is to be ſup- of the plaintiff died before the writ of poſſeſſion was ky 


ported in 3 
—— . Sf _ 


of hab. fac. 

poff. on jud £ The fats were, That the leſſor of the plainti died on the 

= Je 1 of March: after which event, the writ of poſſeſſion was 
taken out. But it was teſted on the laſt day of the p 
Hilary Term; returnable on the firſt day of the following 
1 Term. 5 
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Maſter Owen certified « that this proceeding was » racks 
and he laid, that it would have been fo in any other caſe, - 
"Ol 
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rs an ejetiment brou John Doe: and the defendant does 

not ſhew that on Doe, the plaintiff in this action, is dead. 6” 

However, the gal relation io the day of the teſte is proper to 

be ſupported, in maintenance of a writ of poſſeſfion on a 

judgment „ , HO Fong) 3 
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Tue RULE was diſcharged with cos s. 

Farmer verſus Sir Robert Darling. | Monday 24th 
„„ org he | | . Ov. 1766. 


N Thurſday laſt, Sir Fletcher Norten, on behalf of the 250 J not ex- 
defendant, moved for a new trial, and to ſet aſide the ceſſire dama- | 
verdict, which had been given for the plaintiff in an action e = _ 
for a malicious proſecution, with 2504. damages, at the Mid- ſperiff for ma- 


dleſex ſittings at Niſi Prius before Lord Mansfield, on the 1 5th licious proſe- 


cution for nu- 
ſances. 


His objeftions were—1ſt. That the damages were exceſſpe : 


2dly. That the verdict was againſt evidence, |, 
He had a— : - 


Ro LE to ſhew Cauſe. 


Lord MANSFIELD now reported the evidence— 2 
It was an action for a malicious proſecution of the plaintiff, b 
two indictments for nuſances ; one, by a drain; the other, b 
his poulterer's yard; both of them near the proſecutor's houſe: 

upon which indictments the then defendant and now plaintiff 
had been acquitted. 4 245 


3 
4 


It appeared, upon the report, « that there was malice im- 
plied:“ and it appeared, that the plaintiff had actually and 
| bond fide paid 1491. in defending himſelf againſt the two in- 
ents, , N | | 


*, 
* S> * 


His LorDsnte ſaid, He told the jury, that the foundation 
of this action was MALICE ;, Which muſt be either expreſs, or 
implied: and he acquainted them, that they were not obliged 
to give all the 140 J. expended ; or, they might (on the other 
| band) give more, if they ſhould ſee it proper to do ſo. | _ 
| | 5 aid, 
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Sir Male, Norton, Mr. Aten and Mie, Raver Bm 
6: a pain In! 
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They did there was another requiſite to the maintenance 
of this ſort of action, BESIDES malice* it was 'aifa-necollacy 
to prove That the indictment was 6 1 ; 
* — * theſe are and necelay to bo 
* „ en e e lt 
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lee 5 — be charged 
ſo, in this caſe, malice AL ne ſuflicient: it muſt. alſo 
be a proſecution without any foundation. Theſe are two inde- 
pendent eſſentials to the maintenance of this es 2 Grew: muſt 
be both malice and FALSITY. | 
2 #6 N 

We War there was ſame xiii of 8 * it was 
proved, by ſufficient evidence, to be A NUSANCE. Therefore 
there was a probable caufe for the inditments : and if there 
was, then the proſecutor is not liable to this action for a ma- 
licious proſecution ; whatever motive might induce the proſe- 
cutor to indict the perſon guilty of the offence. It would be 
of dangerous conſequence, to make a proſecutor liable to 
this action, where there 1 is a probable . oe Rr an of 


fender. 


Secondly—The damages are * _ the Court may 


grant a new trial in matters of tort. 


The bill of 140 J. was great ly overcharged in oy articles. 
t 


It ought to have been proved to have been properly paid, as 
well as bond fide. But this bill is not ſo. For ſome articles in 
it, there were no vouchers ; and ſome of them are too general; 


as, (for inſtance, ) « SF expences, fourteen guineas.“ 


The counſel for the defendant alledged, that ſeventeen wit- 
neſſes proved that the nuſance exified :”” one of whom was 
the foreman of the grand jury. And they allo alledged, that 
it was fully proved, he Sir Robert Darling did think, and 
« had good reaſon to think, that it was @ nuſance.” 


Beſides, Farmer Wil was the nccalion of its running to 2 
great expence: for, the indictments were found at Hicks's Hall; 
and he removed them hither, by certiorari, It was he allo 
that moved for a view: to which Sir Robert D. conſented, 
when he needed not to have done ſo. The defendant in the 
proſecution could not fuffer any more damages than — 
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peniation for an tha . damage K ; t 

Jury could take on eee into their confideration, as 
———— 


i verfus Roberts. 

. . ²—² = oe woe ant fe wag P.! 

| Mp) Stowe and Mr. — for dhe plaintiff, deniel 
to be enceſſive at all; much leſs againſt a man of. 


Tppoſed to be, at leaſt as far as 15,000 1; for otherwiſe; 
might have been excuſed from ſerving the office by ſwearin 
hinſelf-off. - This proſeeution of the  indictnients was at 
peril of the defendant's trade: Which n Wu boon 1 
ftroyed, if the . — had ſucceeded. Pa 6 

; 8 4.424 ks ha 7 22+? 

Upon. the e we 8 — hey joy b 
nat the — were groundleſs, as well as men 


bs ſack” un ation as this i is, the Court cannot meaſure the 
lamages by any certain rule: they have none to go by. The" 
articles in the hill of coſts were all of them neoeſſary expences 
o the plaintiff, in order to defend himſelf againſt theſe in- 
lict ments; and were ready to have been proved, if objected to 

at the trial: and the whole was proved to have been bong 2 
And he had reaſon to remove them from a Court where 
ne proſecutor would have been upon the bench. — 


IR 40 


The diſtreſs and vexation, and all the inconveniences the 
plaintiff was put to, may fairly be taken into the conſideration 
df his _—_ as well as the * n 


. * 
4 Pars” * 


21 


Lond ManzrizLo= 


This action is for a malicious proſecution, wichour a pro- 
able cauſe. 


« £2” 


I cannot ſay that the j jury have done wrong here, in find- 
. the indictments were PIO without A : 


* 
* 


22 


This drain was an ancient drain. The fault aroſe ce 
and below Farmers part of it. His brick drain was cleaned, 
ind clear. The giſt of the inditment was that he did not 
lower bis drain.“ He had no ned to do it. 


* 


The verdict was not, in my oil, againſt evidence. 
Vor. IV. =P e 7 
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= carried on in this place; long before Sir Robers -Danling £ 
there. He comes and builds a houſe near it, in a place that 


by reaſon of their /ocality. This was an aneient trade, long b 
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8 The next proſecution was for the feeding the fowls. And 
gan eee jo bd. waloy to hip kr 
to be an Wa n obabl schule. N 

Every lech is not a nuſance: nor is every noiſome trade a 

nuſance, in every place; though many of them are 25 


was formerly a poultry-yard. No- body before, complamed of 


See 6 Mod. 


25 and 73. 
accord. 


Ingen to be nie. ee N vd niguord 11 mf 


litigation, only to a 


it, or preſented it. So that the concluſion does not f 


See . that it was a nuſance. And the jury had a view. There- 


fore I can not ſay, that the j 1 * .der re ure take the 
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As to the 3 of che 3 — appear 
by the verdict, how far the jury gavè it upon the bi, and 
how far, upon the whole WR e puta _ the e 3 $04 . 
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drive this plaintiff from his buſineſs of a' poulterer, after hav- 
ing long carried it on. This was ſworn to have been the 


proſecutor's view in preferring hogs.” 1 rn 245 affect 
wa man's credit. | „e 037W 96506 

| \ 2-0-1 » N 8 
There are many Achdh ie which melt reaſonable, 


not to indulge the po defendant in ſending it to a new 
te the reared of the een 
he has been ſo much in the wrong. oY a} ” 


Therefore be was s againſt bann a new cal 2 
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The THREE other JUDGES entitdly agreed with his 
Lordſhip in both points; and expreſſed their ſentiments at 


large, to the ſame effect. They likewiſe agreed with Sir Fle/- 


cher Norton, as to the grounds of this ſort of action; vix. 
% That malice (either expreſs or implied,) and the qt of 
60 probable cauſe, muſt beth concur *.” But they were clearly of 


opinion, that it appeared upon the whole ſtate of the-evidence, 


that-in this caſe they did both concur. Therefore they thought 
the rule ought to be FO 's both egen being ar 


ficiently anſwered. 
BY Cur. unanimouſly— 


Ru LE DISCHARGED: | 
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Wilton,” Widdn "Sir" Thomas s Seel. 
apes er of the Rolls. Mi 

s N [da VSV ei 104 tis 8 Jon 2 8 

ks was/a queſtion concerning the. 9 ip two 

J leaſes made by, Sir Thomas Clarke, late Maſler * toy 

Rolls bassi 8755 b Abs alben ig 0 ids 1 He 1183 
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io le bad been long end © often lirigned and in aa 
4: JO 29007 FOHHfINOD 213 T5! F-23309] | a 
1500J 3934 Def f 1431. [1 | 
It rſt came beſore the Cont upon a ecke verdich,” in an 
_ ejettment' brought by John Doe, on the demiſe of Sir Thomas 
Sewell, againſt Edmund Wilſon eſq. and was argued by Mr. 
r-the plaintiff, and by Mr. Dunning for the de- 
fendant, — 15th:Nopember 1765 ; after which, it ſtood 
for further argument. And on Thurſday: 23d January: 1766, 
Lord MANSFIELD mentioned, that it might perhaps be dey 
ſirable to the parties, to have it judicially determined, * which 


6. of; the two leaſes (viz. of 1755, or of 1762,) was the ſub-+ 


— Geng. N 


% - * 
* 
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Maſter Sh 

Rolls may 

, grant as many 

concurrent 


leaſes as he 


pleaſes, dur- 
ing the laft 
ſeven years of 
a former 
leaſe, and 
may at any 
time take a 
ſurrender, and 
renew for 21 
years. 


«, ſiſting leaſe: which. queſtion, as the matter then ſtood, - 


| micht] happen not to be determined. He propoſed, therefore, 
to have that queſtion brought before the Court, at the ſame 
time with the other, by a Zairious iſſue. Which Sir Fletcher 
Norton, on behalf of Sir Thomas Sewell, and Mr. Dunning, on 
t of the ae Hilſon, then agreed to. 
e on u Thurſday 6th February. 1766, on 3 
MaxsTIELT 's inquiring “ what was become of this caſe,”? 
Sir Fletcher Norton anſwered, © that the iſſue was before 
« counſel.” He added, that he believed they ſhould drop the 
verdict, and proceed upon the iſſue. Lord MANSFIELD re- 


plicd, that he a they were e right, 


Aceedivgly a feigned iſſue was ſettled ; and a hecial ver- 
die found upon it. 


It muſt be noted, t! in | hl new method of . 


the names of the plaintiff and of the defendant were reverſed. 
Sir Thomas Sewell was the leſſor of the plaintiff, upon the for- 


mer proceeding ; and Milſon, the defendant : but now, Wilſon's 


widow was made plaintiff; and Sir Thomas Sewell defendant. 


The feigned iſſue was upon a ſuppoſed wager concerning 
theſe two leaſes. 'The declaration contained two counts : 


and iſſue was joined on each. In the former, Mary Wilfon is 


E 2 alledged 
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Sir Thomas 
SEWELL. 


1 wp does therefore enact “that the Mater of the Roll 
d f 
©« ſhall have oe right, full power, and lawful authority, 
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4e build the old houſes belo 
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Michaelmas Term y Geb. 40 
alledged to haye affirmed that the leaſe of 1755 s a gwod 
64 n kübfiting leaſe for AN Arr e of ch er: 
which Sir Thomas Sewell denied. In the latter, ſhe is alledged 
to have affirmed the like concerning the leaſe of 1762: which 


#5 #7 « $6505 eb | | 
le. 80 that iſſue was joined on Both 


- 
1 
o 


Sees dio bajet 


Q, 


after reciting «that the marifton Dope, "pas ment 
& with the àppurtenances belonging to the Maſter of che 
% Rolls, as Mater of the Rolls, are much out of repair; and 
% not capable of improvement in regard the former Maſters 
« of the R 

« En encourage "tenants to build and t 


or the time being, and his ſucceſſors 'Maſters of the Roll 


« during the | 
„ by writing indented under hand and ſeal, to gra 
« make leaſes for one and forty years, or for any leſſer 
% to commence from the making of any ſuch leaſes, of all 
and ſingular the premiſes or any part thereof, (the eliapel of 
« the Rolls, with a convenient manſion-houſe, eourtyyard, 
“garden, ſtable, coach-houſe, and other out-houſes and 
buildings fit for the uſe and habitation of the Maſter of the 

Rolls, only excepted :) which leaſe and 'Teafes ſo to be 


me he or they ſhall continue cg 
n 1d 


«c 
48 

* made ſhall be good and effectual in law to all intents an 
cc 


* purpoſes, as if ſuch Maſter of the Rolls for the time being, 
< as ſhall fo make the ſame, had been ſeiſed of the premil 

« of a good eſtate in fee-ſimple. Provided that in Jeafes 
« where proviſion is made for new building of houſes or tene- 
ments, the yearly rent of twenty ſhillings-at the leaſt ſhall 
be reſerved upon every leaſe of ſuch. a quantity of the 
<« ſaid premiſes as ſhall be ſet out, and aſſigned by the Maſ- 


„ ter of the Rolls for the time being, for any one houſe or 


« tenement to be built upon; and that in leaſes where there 
* is no proviſion for new building, the like uſual rent that 


5. hath been paid or reſerved for the greater part of ſeven 


« years now laſt paſt, or more, ſhall be yearly reſerved, Pxo- 
« VIDED alſo that the Maſter of the Rolls for the time be- 


“ing, or any ſucceeding Maſter of the Rolls, after the pre- 
= — 2 have been once letten according to the power given 
. as aforeſaid, ſhall ct grant or make any NEW or CONCUR- 
„ RENT leaſe, until within ſeven years of the expiratim 


« of the leaſe then in being; nor for any leſſer rent than 
«K yas 


olls were not enabled to grant ſuch leaſes, and for 


SS EN | ; 
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4 Seeed e mer aſe; nor for 1 longer 1766, 
Antonin eee en N — 
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. Orr fo. 3169 Sir" Thowas. 
„Than het. fing a the g grant of the alters Mr. TY. SEWELL. - 
| dated gth O#ober 12 CG. 2. And that the ſaid Jahn Verney, | 
o tidy Maſter of the Rolls, in purſuance of the power and 
—_ aubority Horn him by the ſaid act of parliament, afterwards 
5 and before the making ze leaſe in the firſt count mentioned, 
to wit, on 18th; March) 2245. did make a leaſe to Mr. Nobert 
Harley and Mr. Charles. , (the tenor of which leaſe they 
find). 7 7 of the premiles (Serjcant Skinner's houſe), for 
24.years from. the making; at the yearly. rent of three pounds. 
And the jury find 3 to 22 the Fancy PE as are ecified 


10 a Nalian. 


The vente F 4 Kucde the death of Mr. 3 on loth 
4. g 1741; and the * to * Sir Thomas Clarke, dated „NM. B. Sir 


29th M 27 6. 2. ne T. C. was not 


the immediate 


ſucceſſor to Mr. Verney. por, Mr. Juſtice William Forteſcue, third Judge of C. B. 
ſucceetled him, in Michaelmas Term 1741. He died on r6th December 1749; and 

l 080 Sir John Strange. Sir John Strange died on 18th May 1754; and 
| Mr. f K hands and was knighted on 18th May 1754. 


1 chen ws that Sir Thomas Clarke, ſo being Maſter of the 
Rolls, in urſuance of the power and authority given hi 
the faid act of parliament, did on gth June 1755 make a leaſh 
to Mr. Charles A and Mr. John Harriſon, (the tenor of 
which is found), of the ſame premiſes (then in the occupation 
of Ve: Samuel Prime), for 21 years from the making; at the 
* tent df three pounds. This leaſe not only recites the 
parliament, (which was alſo recited in Mr. Yerney's 
wed but it alſo. recites Mr. Verneys leaſe to Harley and 
Falch, and te that mare than Fourteen years of it are already 
* elapſed ;' fo that the ſaid leaſe is at this time within leſs than 
& [even years of expiring.” And the jurors find this leaſe of 
9th June 1755, to be the ſame leaſe, and comprizing the 5 
ſame premiſes, as are mentioned in the firft count of the XY 
declaration. #1 


They find Hah 705 Harriſm died, aſter the execution of wy 
the ſaid indenture of gth June 1755, and before the execu- : 5 
tion of the indenture of leaſe next after mentioned; to wit, on Ig 
uſt September 175 5; and Charles Deaves ſurvived bim. 3 


They further find, that the ſaid Sir bone Clarke, 6 being 
Maſter of the Rolls, did afterwards, to wit, on 5th Jann 


77055 make a certain other indenture, e to be a leaſe 
E 3 berween 


f 


#59 _ Mfichaelmas Terin 
77661 beteeen bit the ſaid Sir Thjmite Clarke ind Sent! be, ind, 


— 


— the Tai Curies Deuten, (which they àlſe find tie tenor off; 
Wii d demiſing the fame premiſes to them for 21 yeats from the zal 
Sir TGA ing; af the yearly fent of three poumds. This leaſe likewiſe 
Sewer. "© (as well as the former; of gth June 175 5, ) rebites the act of 

parlament, and Mr. Veruey's leaſe to Hurley and Fretem; and 
«"that more thun fortteen years of it are already elapſed; {6 that 


«' the ſaid leaſe is at this time tbilbtn leſr than ſeven yer of 


expiring. And they find, that this indenture of 5th Fi 
nuary 1762, is the ſame indenture as is mentioned in the: π 


count of the declaration; and the premiſes comprized in it, 


and in the leaſe dated 18th March 1740, and in the leaſd of 
gth June 175 5, are one and the ſame! premiſes. And they 
find that Seddon and Deaves did, at the time of the execution 

f the ſaid indenture of leaſe dated th January 17062, execute 
a counterpart of it to Sir Thomas Clarke. * i 6 416 


3 Leoni odd 12 A 

They find, that Mr. Deaves, the then ſurviving leſſee in the 

leaſe of gth June 1755, afterwards did make an indenture of 

ſus render between him and the ſaid Thomas Glarke : which in- 

denture, under Deaves's ſeal, and duly executed by him, was 

| produced in evidence, and is found in hec verba. It is dated 

4th January 1762. This ſurrender includes many other-Rolls: 

. leaſes beſides the ſubject of the preſent queſtion : and it re- 

Cites © that they were made to Deaves and Harriſon, in truſt 
« for Sir Thomas Clas ke, his executors and adminiſtrators z an 

« that Harriſon was dead, whereby the eſtate and intereſt be- 

« came veſted in Deaves in truſt as aforeſaid; and that Sir 

« Thomas Clarke was deſirous that they ſhould be furrendered 

4 to him, the better to enable him to grant new leaſes there- 

« of.” And they find that Sir Thomas Clarke accepted. of this 

ſurrender. And they find that the ſaid indenture of leaſe 

dated th June 1755, of the premiſes, to the ſaid Deaves and 

Harriſon, is one of the indentures of leaſe mentioned in the 

ſaid ſurrender, and thereby ſurrendered by ſaid Deaves to Sir 


Thomas Clarke. But they find, that the ſaid indenture of 


ſurrender, though bearing date and purporting to be made the 
x fourth day of Fanuary 1762, was NOT IN FACT EXECUTED 
until and upon the fifth day of Fune 1704. pen 


They find, that Sir Thomas Clarke died on 13th Nevember 


1764 ; and the King granted the office to Sir Thomas Sewell, | 


by his letters patent under the great ſeal, bearing date the 4th 
of December in the fifth year of his reign. Ani they find the 
— to be part of the eſtate belonging to the office of 

aſter of the Rolls, and mentioned in the act as belonging to 
the Maſter of the Rolls for the time being, as Maſter of the 
r ö A 
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Michaelmas Term 7 Geo. 3. 
„But Mbether Er. If it ſball ſeem. to che Court, chat the 


leaſe mentioned in the fia count was a good, valid and ſub- 
ſiſting Jeaſe for the then reſidue of the term, then they find 


And, they find the like, as to the leaſe mentioned in the SEWELL., 
caunt- But if i; (ball appear to the Court, that the leaſe, | | 
— in the firſt count was not a good, valid and, ſub. 
fiſting. N then they lind “% that it was not, as the 
faid Sir Thomas hath, e 45 b meins alter. e * 
Uke, en ae nt. 
it 43% n 

The very ſhort ſtate: of the caſo is no. more chow, this 

Mr. Herney made a leaſe for 21 years from 18th March 

1740: Which would conſequently expire on 18th Mareh 

1761. Sir Thomas Clarke made a leaſe of the ſame premiſes, 

on gth June 1755, for 21 years, in truſt for himſelf: and 

on 5th Fanuary 1762, he made another leaſe of | the ſame 

premiſes: for 21 years, in truſt for. himſelf, On 5th June 

1764, there was an actual ſurrender, duly executed and ac- 

cepted, of the leaſe of 1755. Sir Thomas Clarke died. Sir 

Thomas Sewell, now Maſter of the Rolls, diſputes the va- 

hdity of either of theſe two leaſes, of 1755, or 1762. All 

_ e 22 at full Jengeb, uppn a ſpecial verdick. 


1 001 "The doe lions w were three 


ite Whether the leaks being made in truft 0 _ was 
wok a fraud upon che _— ; and therefore void. 

wie Ww hether the leaſe of 1762 was not void, becauſe 
mere were more than Jos years to run, of the _— f 


1735. 


. IF the leaſe of 1762 was ; void, whether the) leaſe of 
177 55 was not abſolutely gone; either by the implied ſur- 
ny in 1762, or the expreſs ſurrender in 1764. 


On Friday 21ſt November 1 766, Sir Fletcher Norton ar- 
gued for Sir Thomas Sewell ; and his argument proceeded on 
the Tueſday following : Mr. Morton argued for the nominal 
plaintiff; (for in reality, the diſpute lay between the repre- 
ſentatives of Sir Thomas Clarke, and the preſent maſter, Sir 
Thomas Sewell.) 1 { 


And on this latter day, THE Cour delivered their op | 
nions ſeriatim. 
As to the firſt point—they held, that its being in truſt for 
vine Was no objection. It nt no difference, with regard 
E4 to 


Iso v. 
ſo, and aſſeſs; the plaintiff's, damages at 101. and coſts, 405. Sir TO 


ot 
8 
2 


66. e the ee: neee reliant 
the leaſe. is in all other reſpects regular, it ſignifies 


2 


 Wunont the ſucceſſor, whether one perſon or another gets the bene 


Sin Tons ficial profit upon Roi: at DU⁰õjAd A ET 
SE WII? | ls. hb 
Vi ate the ecohil pet; (which turned upon the eonflraAion 
bi the act of partiamerit of 12 C. z. They all held" chat ehe 
feaſe f 1762 was 2 good, valid and fubſiing" leaſe. 
thought that the words © new?” and concurrent,“ hielt are 
uſed in the act of parliament, meant the ſame thing: (except 
Mr. Juſtice Hewitt, who did not deliver any opinion on this 
| omen They did not think it nęceſſa if that the former 
leaſe muſt be run out within ſeven years 0 its expiration by 
effluxion of time; 'which was the doctrinè that Sir 
ton would. have advanced ;) but that a former leaſe _— 
de ſurrendered at any time, and that a ſurrender _—_— 
weithin the given power, and within the intention of the fegif- 
Aneture, as enen uxion of time; and that they meant no more than 
to give every Maſter of the Rolls for the future, a pratection 


from being incumbered for a longer time than 21 year, by 


the leaſes of predeceſſors. They thought, conſequently, that 
cis leaſe of 1762 did not break in upon the power d it 
does not charge the feverſion longer than 21 years in the 
whole. And it was obſerved by Lord Mansfield and by Mr. 
Juſtice Hewitt, that as this eſtate was in houſes, it might hap- 
pen to be very inconvenient, if the tenants might not ſur- 
render their leaſes within leſs than the laſt ſeven years. of their 
terms, in order to rebuild their houſes, in caſes where it might 
be neceſſary. And it ſeemed to be their opinion that the 

_ Maſter of the Rolls might take ſurrenders and make re- 
grants, relies guoties: and that his having executed the er 

I. er did not prevent him from 5 it. 


Vo 1 A 6 che third-point—They held ebe acceptarice! of the | 
235. Hutton Ane in 1762 to be an * wn ſurrender of the * n in 


104. Watt v. 
Maydewell. 1755. 


But they ſeemed to deed, that the leaſe of 1762 had not 

been a good leaſe; then the acceptance of it would not have 

implied a ſurrender of the former one of 1755. For, it was 

not reaſonable in itſelf, nor could it be the intent of the par- 

- ties, that an acceptance of a bad leaſe ſhould be an implied 

ſurrender of a g99d one. This is not only agreeable to prin- 

ciples and common ſenſe, but has been determined: it was ſo 

| | reſolved in the cafe of Lied and Gregory ;\- (which 4s. beſt re- 
+ See alſo the ported in Sir Hilliam Jones 405, 406.) + If a ſurrender is 
caſes cited at. intended for a particular purpoſe ; and that purpoſe, the only 


3 May- motive of it, fails; the ſurrender onght © to fail too. 


dewell, in Hutt, 105. 


Upon 


her Nor. 
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[Lake Efq Sheriff of Hertfordſhire, verſiu Tur- 
„ ner and Harley, Eſqrs. (Koll 498. Ian 


a HIS was an avi of debt 15 4641. 7-4. 64: upon 
the ſtatute of 29 liz. c. 4. to prevent extortion in 
& caſes of execution, brought by the plaintiff, as ſheriff 
2 againſt the defendants, ſheriffs of London, for his 
ge upon a feſtatum capias ad fatisfariendwm proſecuted 
them out of the Court of Exchequer, againſt one Sow 
Gi, for a debt of 18,473 /. 25. at their ſuit, as the 
\ debtors; upon which writ, the plaintiff had arreſted the ſaid 
George Gibbs: whereby he became intitled to demand and have 
of the defendants the aforeſaid ſum of 4647. 7 s. 64. that is to 
0 twelve pence for every twenty ſhillings of 100 J. parcel 
the ſaid debt and damages, and ir- penoc for every twenty 
1 of the reſidue of it. 


The defendants 3 in their plea ſet forth a proſecution by the 
" Kioliey General on behalf of his Majeſty, in the Court of 


Crown not 
bound by ſtat. 
29 Eliz. c. 4. 
concerning 
ſheriff's 


poundage. 


Exchequer, againſt Charles Gibbs, for obo forfeitures 


and penalties; whereupon Exchequer-proceſs iſſued againſt 
the ſaid Charles Grbbs, directed to them; by virtue of which 
proceſs they arreſted him, and took bail for his appearance. 
That George Gibbs was his ſurety upon this occaſion, and exe- 
cuted a bail-bond to them in the ſum of 18,473 J. 2 5. con- 
ditioned for Charles Gibbs's appearance at the return of the 
writ. That Charles did not appear. Whereupon they put 
the bail-bond in ſuit in the Exchequer, and recovered againſt 
Charles the ſaid 18,473 J. 25. debt and 56 5. 8 d. damages: 
and upon this judgment they proſecuted the ſaid igHfatum ca- 
pias ad ſatisfaciendum againſt the ſaid George. And; they 
aver © that the aforeſaid judgment againſt the ſaid George 
N e was had and . and the ſaid writ of capras 
d fatisfaciendum was proſecuted by them, at the inflance 
* and on 25 behalf and account and for the benefit of his 


« ſaid Ueber, and at his ſuid MAJESTY's cofts and , 


„ charges: We the ſaid Þibye Lake, (the plaintiff, ö un 
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Y * 1 =” 1 * + ow 1 — - 
2 4 — 4 Aa. P: J ls” hs I 8 * 5 * . * 5 5 — 
r 1 3 2 W n N — 1 Ws 18 n r p « 
reer 8 1 * «4 Yb” * — wy ä TH . 5 Pct, OAT 79 : — — $ r a. 4 by 
o 3 . -f o 4 =4 Cs * 2 * _ WAG eo | 
. F Wer * . Sho = 4 — 3 4 = x res f ee rn 4 My * 
4 n BE 


Last G1 


r Jo this plea, the roi demurred: and the, defendants 
another. £7097 8 ned in eee, If YO 1 * 3 hy 5359 5 ah 91 16 
TW $ M2 i 

Mr. 4 


ba „on o beta of the Hand, argued tat this was 
2 De 


1 9 014 7 i911 in 3 4 75 yr Nen 


rj! $22 HIGHS 10105 TY 85 1 ty. : 


*; * Nothing appears 0 vary this caſe from the genera rule. 

34 314 jigs en nd Ti». 

Us This i is no ruff for the Crown. | e n aer 
;2dly. This Court will nat take notice LOG atruft 27 hep 


e ie n t 23 MS en b don. not Gas 


the ſheriff liable to an action. 2 Saund. 59. Poſterne verſus 


Hanſon and Hooker, Vic. Midd. 2 Med. 177. Ellis verſus 
Far orough. 1 Mod. 239. Page verſus Tu iſe. The not bring- 
ing in the body at the return of the writ, is not actionable: 
it is an offence againſt the Court only, and amerceable by 
- them: the ſheriff is not therefore conſidered as a truſtee for 
the party; nor, in this caſe, for the Crown. There is no 


difference between the caſe of the Crown, and the caſe of | 


the ſubject. 


T:i7 


Tis e before C. 0. 00 (which made beit. 


bonds aſſignable.) That act makes no alteration: it does 
not oblige the plaintiff to take an aſſignment of the bail. 
bond. His remedy ſtill is, by moving for iſſues. The bail- 
bond belongs to the ſheriff : he takes jt for his own in- 


demnity. 


Secondly—This Court cannot 1 notice of a truſt. And 
here, the Crown's intereſt dors not at all appear to the 
Court. 5 4 


Mr. Wallace ZN for the defendan ts. 


The at of parliament upon which this action is founded, 
* 29 Eliz. c. 4. But the Crown is not within it. No de- 
mand has ever been made upon the Crown, on that aft. 


| The act of ib 1. c. 15. gives fees to ſheriffs, on l 
gect. 3. 13. ec. * But the money muſt firſt be accounted for, in the 
26. 17. Exchequer: The Crown therefore is not within the act. 


The queſtion VAL, is, „Whether this be the ſuit of, FS 


« Crown, or the ſuit of a private perion. 
Now 


| 5 Nn deli of de did writ't 3 ese - | 
1/766; cuted, -had notice. TY d of baryay 6. 


+ nt. e n 


60 


Nos it is, in fublancez/tho uit of the dunn and vi F 86: | 
averred to be fo. | Sr ber Fay 9 g 
5 Laxe W 
» "The plaintif tiff has his election, ther tonecepe of the bail, Tower and 
or to proceed againſt the ſheriff by amercement. 12 Mod. another- -- 


Pickering”s Caſe. 1 Salk. 99. pl. 6. 10 V. 3. Ethe- 

41 verſus Cotoper. 2 Salt 608. Rex verſus Dirws,- Ny. 
mond moved that further amercement might be ſtayed; bake 
that the proſecutor might accept of the bail-bond. And the 
Court held: that they could not ' oblige the plaintiff to accept 
the bail- bond. But here n. eg _ clefied to 7 agg 


againſt the bail. 


The act of ay Be c. 16. does not es to the King; 

nor dees 2 6. c. 10. This is a truſt under 23 H. 6. 
4. Aud this is averred to be a ſuit and proceeding for 
the benefit and on account of the Crown: and © that the 
«- plaintiff had notice of this,“ is Ss by the * and 
Aae My 


""Thickefore the defendants ; ought not to be ſubject to chis 
e 5 | 


* Aſpburſt, i in 8 chat the Crown was 
not named in the act; and therefore not bound by it. But 
it would be a hard mia, he ſaid, upon the ſheriff, 1f he was 
to loſe his poundage. And this is ſo far from having been 
thought reaſonable, that the c af. 3 G. 1. c. 187 6 3 
gives the ſheriff larger py in the cale of the Grown, 
than in the caſe of a ef. 2 


As to any admiſſion made by our demurring, the 1 7 
is, that nothing is admitted by a demurrer, but what is well 
pleaded. And we demur, becauſe we ſay ! That the facts AF 

e pleaded do not warrant the inference;” We ſay the 4 
ſheriff was nf a truſtee for the Crown. | i 


En os to the caſe of Etherick verſus Cruper in 1 Salk. 99. _ 
It does not impeach my doctrine; neither does Daws's 515 


in 2 Salk. 608. ( which rather makes for me. ) 
15 
As the Crown has not interfered, the ſheriff of 22 
ſhire 1 not to be "Ou of his fees. | 


The plaintiff's having had nice © that the Crown was 
„ concerned in intereſt,” 4% is not a matter that e could have 


taken iſſue upon. l 


Tus 


Laue we 
Tuns and 


„ 97 * 
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The flatute of 33 H. g. 7. 39. 8 4. requires all ſuits 


Wedneſday 
26th Nov. 
1766. 


(t Black. Rep. 
603. S. C.) 


Thurſday 27 
Nov. 1766. 


Where judge 
at nifi prius 
nonſuits plain- 
tiff from miſ- 
take, it may 
be ſet aſide. 


— 
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©. Tas Count dere: that it; tho, Seren de 

named in an act of par tament, it is not, bound by it. Aut, 

they were unanimous, that this could 107, in any light, be 

conſidered as the ſuit of the: Crawn. The bail bond was taken 

in the name of the ſherifſs: and it was their own ſec UrItY « 

It was incumbent upon them to take good feryeity, 7 TY 
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the recovery of any of the King's debts, to be brought 


og 
* 


in 


« the name of the King only: whereas this is brought in 's 


| of the eri 9 

the name Q e /heriffs. l 3 . 
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Rex verſus Inhabitants of Llandverras. 


Fr33 FEST "214 7 


See this Caſe at large, in the Quarto Edition of wy $£74 | 


TLEMENT CASES, Ne. 184. p. 571, 


Sadler verſizs Evans: or Lady Windfor's Caſe. 
4 N ; 5 ' | | | f 1 85 ors "X | YN 
1 having been made, on behalf of- the plaintiff, 
A to ſet aſide a non-ſuit— | „ aa ae od 3 


. 
I®Þ + 


On the laſt day of Eafter Term laſt (1766,) | Mr. Juſtice 


| . reported from Mr, Baron Perrot who tried the -cauſe, 


at this was an action for money had and received to the 
plaintiff's uſe; and that the counſel for the plaintiff, who 
opened the cauſe at the trial, ſtated the action to be brought 
with intention to try the RIGHT of Lady Windſor to a quit- 
rent of one ſhilling, and to another ſum of ſix-pence for 


miſes. They ſtated, that the defendant was her receiver; 


and demanded them of the plaintiff, as ſuch. That the plain- 
tiff paid the 15. 6d. to the defendant; and took a receipt 
for them, by which, the defendant acknowledged to have 
received them for the uſe of Lady Windſor. That, in fact, 


theſe ſums were not due to Lady Windſor ; and that they 


were therefore received without any good conſideration ; and 
conſequently, that this action well lay againſt the defendant 
| OE IM CO I Ae Nb 


{ol 


+” © = mo de «A J ²˙wmꝛ HE EI 


Michiel mat Te "2. 38 


od -. Mgt AB 1M; oy 007%: 


a As 4 anne W a Nei Oy ano 

Bat 5 judge Mr., Baron Perro. was of opinion, that 
under theſe Fe been. the adlian did not lie againſt the 
defendant. That nothing could be more abſurd than to make 


SADLER _ 


Evans; or 
Lady Win- 
sons Caſe. 


the collectar or receiver of another perſon liable to an action 


for every payment that was voluntarily made to him; and to 


leave him to be defended, or deſerted, by bis principal, as 
ſuch principal Thould think fit. That it was (in his opinion) 
et ſtilt more abſurd, as he did not ſee how a verdict given 
in this cauſe could ever be received in evidence for or againſt 
the right which might in a future cauſe come to be tried. 
That if this action lay in ſuch a caſe as this, it would fie 
againſt every attorney who, by his client's direction, ſhould 
demand and receive money as due to his client, which the 
ſuppoſed debtor might voluntarily pay, and afterwards think 
fit to diſpute. He thought that if the one ſhilling and ſix- 
pence had been paid over to Lady Windſor, the plaintiff 
might eaſily prove it: and if it was not paid over, yet 
the payment to her receiver was payment to her; and 


He. 


He therefore ordered the plaintiff to be called; remember- 
ing the Caſe “ of Mr. Kyna/ton's collector; againſt whom the 
like action was brought, to recover back a cuſtomary pay- 
ment for tythes; and the plaintiff was non- ſuited by Lord 
Chief Juſtice Lee, upon this principle (as the Baron under- 
ſtood) 4 that the right to an inheritance ſhould not be tried 
in an action for money had and received, brought againſt 
« the receiver or collector.“ For, whether the money had 
or had not been paid over to his principal, that could not be 
the ground of Lord Chief Juſtice Zee*'s opinion; (as Mr. 
Baron Perrot thought), being a matter merely in the know- 
ledge of the principal and receiver: and to make the action 

maintainable or not, juſt as that fact ſhould appear on the 
trial, would make this kind of action a trap for the plain- 


therefore the action ought to have been brought againſt 


*The name 
of this Caſe 
was Stapple- 
field v. Hugh, 
or Yewd, in 


1753, at 
Guildkall, 


The Baron acknowledged that he was the ſole — of | 


the nonſuit; and that it was againſt the opinion of the plain- 
tilf's counſel ; and therefore he very candidly declared his 


wiſh, that if he was wrong in his opinion, the noneſuit 


might be ſet aſide. : . 
It was objefted, on behalf of the defendant, ce that a non- 
„ ſuit could not be ſet alide.” | 


Lord 


% 
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x9686 Michael mas Term eb. if. 
ens Lord MAN SAID mentioned:twol caſes to ſhewm t 
n Sms}: 54% K non-fuit may lr ſet aſide: by: the Court [10128 
Sabre Nec Alem | verſus Welds, M. 2 G. 1. and Bagſhaw ver- 
Exner ſus Mun, Hcacc. Tr. 13 G. 2. 1739. He had /no 
Lady Won apprehenſion; he ſaid, that a. non ſuit might not be 
l. ſet aſide, upon proper and ſufpcient grounds, pro- 
= V. Lucas £1565 Per ly ſuppor ted. And they muſt be very ſtrong gal l 
315. S. C. But that would alter his opinion about u lech Hie * 
Rn 5 e 40 l to Hacos Þ 
account of Ir. Serjeant Nares, of counſel for the defendant, there- 


the firſt moti- : : ; 

on, in P.. G. 1. Upon cited ſome caſes to ſhew. that it could NOT. I Barnes, 
£5 3. Th JERe ite Pg gd, 206, er, Boop, Rr 

5 ly 8. = Hartly alt. G 4K. verſus Atkinſon, Foy TO 3 23 KI 


# 


ed Caſey verſus | 


” mi. * 1 


Tux CovkrT, on Thurſday 12th June laſt, were una- 
nimous, that upon the facts ſtated in the report, the plaintiff 
ought not to recover againſt the defendant, in this action; 
and that the action ought to have been brought pig Lady 
Windſor herſelf, and not againſt her agent: and therefore 
they diſcharged the rule for ſetting aſide the non-ſuit. They 
thought, the principles upon which actions for money had 
and received to the plaintiff's uſe are founded, did not apply 
to the circumſtances of the preſent caſe. It is a liberal ac- 
tion founded upon large principles of equity, where the de- 
fendant can not .conſcientiouſly hold the money. The de- 
fence is any equity that will rebut the action. This money 
was paid to the known agent of Lady . He is liable to 
her for it; whether he has actually paid it over to her, of 
not: he received it for her. And Lord Mansfield expreſſed 
a diſſent to the caſe of Jacob verſus Allen, in 1 Saſk. 27. and 
his approbation of Pond verſus Underwo:d, in 2 Ld. Raym. 
1210, 1211. which is contrary to it. He ſaid, he kept 

'  Clearof all payments to third perſons, but where, tis to a | 
; known agent: in which caſe, the action ought to be brought fe 
againſt the principal, unleſs in ſpecial cafes, (as under no- ta 
tice, or mala fide.) But they were unanimous, both upon 
principles and authorities, that where a judge at. nf pris 
non-ſuits the plaintiff, and is miſtaken; the Court, upon 
motion, may ſet aſide the non-ſuit, | 


a, m- wood wa 
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« default of either.“ 
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"Vir Fletcher Nd dn | behalt i the plaintiff, moved i 
5 aſter might review Jas taxation of coſts, in which he 
allnied theſe colts of the remanet, as well as the als 1 in 
the mean time a to ſtax. 


Ut 4 


Sir Fletcher ſtated, that a writ of error had been ed 
and uon. pros d: ſo chat the record is now come back hi gi 
_ and this objeftion is ſtill open to the plaintiff, The 

urt are ſtill maſters of their own record: which would not 
have been the caſe, if the judgment had been affirmed both as 
to debt and coſts. 


this objeRion to the tatation was, that ks client ought not 
to be 6bliged to pay theſe coſts occaſioned merely by the cauſe 
baving, figod over at the firſt aſſizes, as a remanet, without his 
client's fault. A cauſe te off upon a remanzt, ought * he 
| s be e out of the general rule. | 


Pes r 


Lon Manerreuy "WY rt to „ think, « That 


9 if 6 ſide were in fault, neither fide ſhould pay coſts.” 


ME r e See 10 
ys Tf Tone 755 


But THE Court and Maſter Owen agreed to the Le= 
neral rule that coſts are to be paid, where the cauſe oe: 
« off upon a remanet; as well as any other coſts in the cau 
and be. in ſome Maidſtone-cauſes, which went off for 
want of viewers ; ; ſo that neither * was in fault. 


} 


Mr. Niue Nares and Mr. Stowe, on behalf of the "ML 
fendant, now ng _—_ againſt the Maſter's reviewing 555 
taxation. | 


1. - 


Their writ of error is non-prov'd at our expence. 


They come too late: they ought to have appl ied in time, 
There bas been judgment of Bee ſo long as a twelve- 
month 


the gch of this 
eſtibn dame before the —— in the me 
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Sam . 
Evans; or "The Court cannot alter the j * — 4 A ras cores 
— term * judgment was a Tb. 45. B Fl 


1 Buiftr. 49. Hoblins verſus Kimble. 
_ Elliſon us £/:ſor—A judgment can Dito ated 20 er 


Wray verſus Liſten.— The Court refuſed to permit the 
to remit ſurplus-damages ; | becauſe it was in — 2 term. 


* — 


bir Inke; Moses and Müh Prics, e, ber de 4 
argued in ſupport of the rule for the Maſter to review: his 


taxation of coſts upon the non- uit. They ſeid, chat on the 


merits of the caſe, it ought to be done. And the--plaintiff 


2 all reſpe&s, y to. go on to trial. This. is aaery 
and the be pln hat Ja go. an E 28517 : 


l 705 


N . 

general rule is « that the coſts ſhall attend the event of. the 

| . cauſe.” And they admitted, that in the caſe. of Slandew 

® This cauſe yerſus Hall, P. 29 G. 2. B. R.* a general rule was laid down. 
of Standen, But every general rule admits of exceptions : 1 


Wheatley, v. Cale ought i in xeaſon to be excepted, 


Hall, went off n 
upon a remanet without any y default whatſoever — cither p and it was ns pu 
that where neither party was in fault, zeither ought to. puniſh 

But the Court thought it depended n the pradict : and Maſter C 1255 N. 


ing « that it was his practice to allow them,” the rule to ſhew cauſe- why he 


ould not review his taxation was diſcharged. Aud Mr. Juſtice Forſter ſaid it 


was the right method. 

I have alſo a note of a prior caſe, Price, ex Dimiff” Cuthbert, v. Birt, in Trin. 
1742. 16 G. 2. B. R. where the cauſe wont uff pro dęfectu j uratorum e and the Whole 
Court agreed © that theſe coſts oz _ to be — as part of the coſts of the ſuit “ 

Note. On the Croaun fide, it is the practice to allow them. In C. B. the protonotaries 


did not uſe to allow them: but, on 5th July 1762, I was informed «that Kate | 
40 of . * had 1 to come into the Practice of this Court for the ture. 


As to coming in ume Here was a writ of error depending 
aud we obtained a conditional rule, That upon quaſh 
« our own writ of error, -we ſhould have liberty fo move 
« ſet aſide the non-ſuit, | 


- As to the caſes cited from 7lartos and Carthew and Bu 
frode—They were error upon the face of the record : aud the 
Court would not amend, | 


This iſe of cofts, ( which ure i e Aker ben 
damages: and increaſed coſts are confidered as a penalty. 
Cui 179. Coan verſus Bowles —Cofts are Aridi Juris, 
and in * . Fe 


term. Carthew 167. Chetle verſus Lees. 2 * WN ma 


The 


ar 
P! 


8 
59 


(The. ger e te Per) Bee 


are the 44 of = Court; and the 8 — os 7 — them SES 


at any time. Here the Court £ _ their officer hay _ 
hoy D bp it. 2 . * 21 * & Fi 2 * 
ay TC. - Ages . Akte es Fa I . K 4 JJ as 


„181d Man SFr er On the Jkt of: this — 


— 


Dr 
_ 5. r 

Lady Wind- 
2; 08 Cal. 


pos What coſts ought here to have been allowed hy 5 I think | 


that general rules imply an exception, in caſes where the ge- 
neraF rule is ufed for — oc where the hardſhip of he 
particular caſe is ſuch as that it would be manifeſtly unreaſon- 
able and unjuſt to include it within the general rule; provided 
the application is made within due time. And if this had come 
recently before the Court, I ſhould have thought that the plain- 
tiff ought not to pay the coſts of the remanci. For, it appears 
that the defendant; treated the cauſe as likely to be of great 
length; though he intended to non-ſuit the plaintiff, by an 
objection which he kept in reſerve : and this put the plaintiff 
to a great expence. The defendant likewiſe 3 « that 
it was a great damage to him, that the action was brought 
« againſt him, and not againſt Lady Windſor; when, in 
fact, dees Wind "Wow rf was Pa. true defendant, and at the whole 
expenc it was a ſnare laid to prevent trying the 
right | es I ſhould have inclined, upon a recent ap- 
_ plication, to have made this caſe an exception from the ge- 
| neral rule; allowing the general rule to be right. 


But the application i is now made a year after a OPER 3 


Pr 0 
The caſes cited by Mr. Stowe, of eo & 3 


are not now law. They have been cured, * account of 


their W ſtrictneſs. 5 

It a manifeſt miſcomputation, or any plain miſtake in 
figures ſhould appear on the face of the record, with regard to 
coſts, I ſhould think it might be amended : as (for inſtance) 
if the damages had been {aid to be 601. and the oof N 
which amount in the whole to 100 . 


But here | is no ſuch manifeſt miſcomputation or mils on 
the face of the record. A proper diſtinction has been made 
between the damages given by the jury, and the coſts. And 
they — come too late: for vigilantibus, et nan dormienli- 
bus, jura ſubſerviunt. Every tbing was in their knowledge, 
from the firſt moment: there 1 is no new ** nor new. 
Vor. IV. FD ground. 


— 


and after a — of error brought, and that writ of error non- 8 


SADLER v. 


Lady Wind- 
| SOR'S Caſe. 


though in a favourable caſe. 


the rule. 


* 2 i 
rr 
r 


Or 
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ground. They ſhould have complained during the taxation, 
or in due time afterwards ; or elſe have ſhewn that it was not 


in their power to do ſo. 


Evans; or 


Therefore the granting this rule would be a bad precedent 
Favourable caſes make bad pre: 
cedents. Therefore, though I am ſorry for the hardfhip of 
the caſe, yet I am not for granting the rule. 5 


The THREE other JUDGES, concurred that this was 


. a favourable caſe; and if the application had come in time, 


they ſhould have thought it reaſonable to except it out of the 
general rule. | | DE TED 


A 


Here, it is ſub/antiall altering the judgment; not (as they = 


obſerved) in a matter of mere miſtake, but of judgment. 
Therefore at ſuch a diſtance of time, it would be very in- 
convenient to alter it: it might be a bad precedent; | And 
for that reaſon, and hat om), they were againſt granting 


Mir. Juſtice AsToN mentioned a caſe from Ireland, 
of Byrne verſus Byrne, which, he ſaid, overturned all the cafes 


of miſericordia. 


The opinion of THE CouRT was ſhortly this | 


The THREE Jupcts agreed with Lord MANSFIELD, 
that though the general rule ſtill ſubſiſts That the coſts of 
« a remanet ought to attend the event of the cauſe; yet that 


and every general rule muſt imply an exception of particular 


cafes under ſuch circumſtances as clearly diſtinguiſh them 


from being within the reaſon and principle of the general rule. 


And they alfo concarred that this particular cafe was one of 
thoſe which ought to have been excepted out of the general 
rule, if the ap — had come in time. But they were 
of opinion with his Lordſhip, that in the preſent caſe, the 


plaintiff had by his own negligence omitted the 


tunity; and therefore had now no title to relie 


5 


roper oppor- 


it being his 
own fault that he did not apply within due time. Ts 


Per Cur. unanimouſly— | 


RuLE DISCHARGED. 
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* 
Rex wee Anne Brooke: and Thomas Flad- Friday z8th 
Ov. 1766. 4 
e or Anne Gregory's Caſe. 


1 


gens GREGORY, the wife of Abrahom Gregory, was Court will not 


deliver wife to 


brought up, upon the return of a habeas corpus directed huſband who 


to her mother and uncle, which had iſſued at the application pas uſed her 
of Alrabam Gregory her huſband. She appeared to have been ill. 
very ill uſed by her huſband ; and to have thereupon fled from 
him, and come to the defendants for ſecurity and proteQion : 
and ſhe was ready to ſwear, and Ray did ſwear the peace 
againſt him. 


/ 


Tux Count 3 not order ber to be delivered to 
her huſband;'as his counſel demanded: but on the contrary, told 
ber“ She was at liberty to go where ſhe thought proper“ 
and offered her, and (at her requeſt) gave her a tipſtaff to bs 
cure her from ny; ! in her return to her friends. 


Rex oft Juſtices ON Clerk of the Peace for 
the County of . 


M R. Blackflane 3 Mr. 13 fond Ss on behalf (r Black. Rep: 
of the defendants, againſt a mandamus to oblige them = =o ) i 
to regiſter and certify a di Henting eee at Melbourn in regiſter * 


that count 7). | certify dif- 
ſenting meet - 


See the Toleration-at 1 W. A. 4. Los. „ „ 
and. 19, | ; 


ft Objection. Non OR what ſpecies 5 Proteſtant di i 
ſenters they are of; nor in what . they diſſent. | 


2d Objection. Nen conflat that it is a houſe proper to. be 
regiſtered. a: 3 | 


3d Objection. They bare not brought themſelves withir 
the qualifications of the yo 5 f 


See 1 Lord Raym. 1 K 95 Green and fifteen others verſus 
Pope; where a mandamus was ifſutd upon this act of parlia- _ 
ment, directed to the Biſhop of Che/er's Regiſter, command- 
ing him to regiſter the certificate of a place of meeting of 
Proteſtant diffenters : and an action was brought for a falſe 


return to it. 
F ü 2 Lord 


LA, - 
d K 2 — 2 
4 "x 4a 8 2 
TY. ISHII 


14992 Michaelmas Ferm y Geo. 3. 


1766. Lord MANSTIEID—No inconvenience can attend 

dhe regiſtering this meeting-houſe. The 2 and ceiti- 
Rzx v. Dtr- ficate do not prove © that they are within the act: They 
BY Juſtices. will till be obliged to ſhew that they are within the requiſite 
oo qualifications, if called upon; notwithſtanding the regiſter and 

certificate. And if, in fact, they are not within the quali- 
cations, the juſtices may return , that they are not, if they 
think proper to do ſo. Co En 


RTE MADE ABSOLUTE. 


Barclay et AV.. Aſſignees of John Styles and 
Copeland Styles, Bankrupts, ver/us Hunt, 25 


Affidavit of HE queſtion was Whether the defendant ſhonld be 
debt - — 98 ge on common bail; upon an objection to 
— 1 the ſufficiency of the affidavit made by the plaintiffs to hold 
bankrupt 6 the defendant to ſpecial has”: | | ; 5 
fuſing to make ö : | 


— them by T . © Thi aſſignees ſwore to the debt in theſe words—* Js ap- 
laſt examina- $ pears to theſe deponents, by the /aff examination of the bank- 
tion of bank- 4 rupts; and as theſe deponents verily believe.” And they 
ſly ſwore, that they themſelves had not received the debt or any 
' believe, and part of it; and that they believe it to be ſtill due, 
that they have 1 ö a . 


not recciv | N | „„ 
— debt =, The circumſtances of this cafe were theſe. John and Cupe- 
a ack of it, Jand Styles were partners, and became bankrupts. The plain- 
3 . tiffs were aſſignees under the commiſſion. This was a debt 
ſafficient to due to the bankrupts from Hunt; and was fo declared by the 
hold to bail. bankrupts upon their examination, in the following manner; 
viz. Their ſecond ſchedule includes a debt due from“ Thomas 
Hunt, by balance of an account 5,800 1: and they ſwore 
that ſuch ſecond ſchedule contained a true account, to the 


beſt of their remembrance and belief.“ ' 


[] 


% 


John Styles reſided in England: Copeland refided abroad, at 
Bermudas, and knew nothing of the matter. John, who alone 
could ſwear to the debt, refuſed to make affidavit of it. 


8 Yeſterday, (25th Nevember 1766,) Mr. Stowe ſhewed cauſe 
on behalf of the plaintiffs, why the defendant ſhould not be 
_ diſcharged on common bail. | 


a There are /wo cauſes. One of them was brought in the 
Mayor's Court in London; and he defendant has e 5 by 
1 — 8 1 


* 
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13 8 corpus, into this Court. Therefore, by the courſe of - 


ard aig the defendant muſt put i in bail here, - ; Tg! 2019 


4 


* 34t 8 


"Ugg to the other cauſe, which is brought here, and in 
which this affidavit is 1 lt is the utmoſt that the af 


ſignees can ſwear. The bankrupts have refuſed to ſwear to 


the debt. Hunt, the defendant, is the father-in-law of the 
| bankrupts. Therefore the aſſignees could go no further than 


v. HUNT. 


they have done. There is a caſe in 2 Barnes 65. Tribe et 


ah. verſus Pratt; where the aſſignees only ſwore © that the 


« defendant was indebted to them 1, 300. as appeared by an 


« account under the bankrupt's hand: And the Court 


thought politiwe affidavit of the debt neceſſary; 4 une 


« jt chad {appeared, that the bankrupt refuſed to make 
40 | ſame,” Here, he has refuſed. od ſe 


already given to the ſheriff, 


Sir Fletcher Norton and M r. Thais contra, for the de- 
ſendant— | 


No pere u was 1 8 common law liable to be arreſted by 


He offered to accept the ſame bail as the defendan had | 


kis body, on meſne proceſs. Therefore the defendanrought  * 


not to be deprived & his liberty, without opportunity to de- 
fend himſelf, unleſs by poſitive - affidavit. Therefore the 


Court have always required a preciſe poſitive affidavit. It 


has never been relaxed, but in the caſe of an executor : in 
wich Cale, 19 one elſe can make ſuch an affidavit. | 

9D 6 A Atl: 

The not requiring bail will not e the plaintiffs having 
juice.» "Fen e 1 5 has done more jane _ 


5 Ain the 3 are both alive, and kd ſwear to 
the debt, if they ſhould think proper. They refuſe: which 
Th be, way _w _ know there in no debt. 

This examination is only a ſchedule of thelr debts. | They 


give up their all. But they may miſtake. They only ſwear, 
even to that account, “that it is a true account, to the beſt of 


hy b dae remembrance and belief.” But they can not r 


be quit preciſe, ; as tos I the particulars of it. 


120 


Beſides, as there are qualifying and rellriiive ws in 


their examination, Viz. to the beſt of their remembrance 
4% and belief,“ an affidavit ſo qualified and reſtricted would 


Io, have been ſufficient to hold to bail. Therefore this, even 


Fer t all together, i is no proof of a debt. The ſtream can not flow , 
73 „„ 


7 . * * i ; « 


ar Alﬀignees 
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1766. Higher than the fountain. The affidavit can receive no addi- 
Ly —) tional ſtrength by the reference to the examination : for, the 
Baxerax et examination referring the remembrance and belief to the whole 
al Aſſignees of it, refers them to every part of it; and conſequently refers 
v. HunT. them to this particular debt. Whereas the highe/? degree of 
| evidence ought to. be produced: and here, the bankrupts 
themſelves might be had. Therefore this preſent affidavit is 
only the ſecond authority; not the 57%. C 


Barnes's note, of Tribe and others againſt Pratt, ſhews that 
the bankrupts ought to make the affidavit : it can not be ſup- 
plied by any other affidavit. It ought to be poſitive, becauſe it 
The reaſon can not be contradicted. And for the ſame reaſon *, it can not 
given in a Str. be bolſtered up or ſupplied by a ſecond affidavit. We have an 
xx57. Heath- affidavit “that the bankrupt can not ſwear to this debt ;** he 
cote wer/ſus | | Kage b EP 3 
Gollin, is acknowledges that it is a miſtake in his examination. 
& that de- | „ 1 
« fendants may not be harraſſed.” 


25 
; | I7ha could be indicted for perjury, if this affidavit ſhould 
be falſe ? Not the maker of it: not the bankrupt. Therefore 
no one can. Conſequently, ſuch an affidavit ought not to be 
regarded, or have any kind of weight. It appears, therefore, 
upon the whole of this caſe, that no poſitive debt is ſworn to; 
nor is there any perſon that is indictable for perjury, in caſe 
that, which is ſworn, ſhould prove to be falſe. 
They cited the following caſes where the defendants had 
been diſcharged on common bail. Paſch. 1754. 27 G. 2. 
Fludyer, aſſignee of Fackſon, verſus Greenwood and Hughes. P. 
18 G. 2. Claphamſon verſus Bowman, 2 Str. 1226. Walrond 
verſus Franſham, 2 Str. 1219. Rios verſus Belifante, 2 Str. 
1209. Heathcote verſus 2 2 Kr. 1159. 66. 
2. Mill verſus Fryer. 26 G. 2. Kelly verſus Deve. 
+ v. ante, reux, B. R. and Pamp verſus Ludvig ſont. Mich. 32 G. 2. 


vol. 2. p. 655. | | JJ | 
where 3 of theſe caſes are collected together: and alſo vol. 2. p. 1032. Moultby 
v. Richardſon. | a 5 5 | 


1 
© 
1 
6.2 
* 
i 
1 
5 
E 


Tux *CouRT took time till this day, to look into the 
caſes. a . 1 : FLY Ef FOR : 
i; | „„ Jon“. adviſare vult. 
Fc. Lord MaxsrIE LD flow delivered the opinion of the 
Court. x M - 
Wee are all clearly of opinion, that the affidavit is ſufficient 
to hold the defendant to bail. 2 | 
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As tothe 'caſe of. Fludyer, aſſignee of Fackſon, verſus Faughes, 1766 Y 
7 * 27 G. 2. cited by Mr. Dunning— He was miſinformed. 
J have two notes of it; one, taken by my brother Yates ; the B. ARCLAY et 
other, communicated to me by my brother 4/ton. According al Afignees 
to the former, the defendant was diſcharged on common bail; v. Huyr. 
becauſe the affidavit only referred to the bankrupt's books, with- 
out adding that the plaintiff Zelieved it to be true. Mr. Juſtice 
Aſlon's note of the ſame caſe i 1s, that the plaintiff made affidavit 
6 that the defendant ſtood indebted, Sc.; as appears ie him 
« by the books of the bankrupt.” The defendant was diſ- 
charged on common bail; the affidavit being any by way of 
reference, And in the latter note, it is mentioned, that two 


former caſes were cited; viz. * Kelly verſus Devereux, and * V. ante 655. 
in margine. 


+ Walrend verſus Franſbm ; both of which were given up by Fs Ro 
Mr. Pratt, becauſe the affidavit was only by way of reference. © © 8 
We have ſent for that affidavit: and it is thus“ That he 


$ was indebted, Se. as appears by the books and ledger of F. "ol 


0 


It is manifeſt by a ſtring of caſes 4, that words of reference t v. ante 65 
never are ſufficient in an affidavit to hold to ſpecial bail; fuch a long liſt of 
words (for inſtance) as theſe, « as appears by books or papers, 

or any thing referred to; or any other words of mere re- 


fer Joes 


In the caſe of | verſus Vandereft, P. 3 G. 2. It || 9%. the 
was determined, “ that in the caſe of an executor, if the exe- name of the 
* cutor {wears to the books, and that he believes them to con- 822 = 
& tain a true account, and that the debt is {till unpaid,” it is I have a 


ſulcient to hold to ſpecial bail, | | note of Ei 
5 V. Vanderſk,' 


in the very 


| | Gow 6 terms and another, i in the next term, of Lucas v. Vandereſeb; but not to the 
ſame point. 


In the caſe of Mouth verſus Richardſon &. Trin. 1760, ev. a 
ſwearing to the debt, © as the plaintiff computes it, was al- vol. 2. p. 
lowed to be ſufficient. | ” „ 


* 


In the als of Holmes et al. verſus Mendes Cifts et alTrin, * This caſe is. 
1733.6 7 G. 2. the plaintiffs were aſſignees under a com- not in Sir 
miſſion of bankruptcy, and {wore that the defendant was in- . 's 
« debted to them in 600 l. as appears by the bankrupt” s books.“ though tl the 
But the aſſignees ad mot theres ſworn that they believed rule was 

the debt to be due. Whi 75 4p he Court took particular natice Made upon 
0 


of; and made the rule ab lute to 3 defendant on motion. 
common bail. 


But, on the reaſon of the thing and the „ the 


Keſendant ought in the preſent caſe to be holden to bail ; .the 
A F 4 allidavit 

F 4 
4 | 2 


hs yay 


1366, Havi being ſufficiently poſitive, as the 2 
| 9/66. ſtanced, 2 a demand of ſpecial bail. Hit u 1s 
Batra: 


_ a Aſflignees The Court oughe never to lay down 4e i bo Weed 
v. Hur. & ſo rigidly as that it may put unreaſonable difficulties upon the 
£97 | ſuitors; and render them liable to inconveniences worſe than 


thoſe which: the rule was intended to prevent. „ 


been paid, after the laſt examination! —If that were really 
: the fact, it would not ſave the perſon who ſhould ſwear in the 
evaſive manner that this affidavit would, in ſuch caſe, be ex- 


| ſuch an evaliye oath, as it would, upon that ſuppo 


2 


en 


ſide of the account only, without regarding the other ſide of 
it. But that was a mere evaſion, and fo treated. 


— 


So in a caſe from Plymouth, there was a the manner of 
ſwearing ; and it was conſidered as a groſs evaſion: for, the 
balance is the point in queſtion z and neither fide of the ac- 
count can be taken by itſelf, without the other. 


Therefore the rals to ſhew, cauſe © why the 8 
„ ſhould not be diſcharged on ads. bail,” muſt be 


——— 0 


4 5 RULE DISCHARGED. 


Vide poſt. under Wedneſday, 3d 3 1773 Gu 
furd verſus Mpittall, a caſe very ſimilar to amp verſus 


* ** ante 6 's 5. 


* 


Regular judg- 
mit x judg- cauſe. A judgment in ejectment had been regularly 


caſual ejector, obtained by the plan againſt the caſual ejector, by de- 


neglected to 


give notice to 
8 his landlord, his having been ſerved with an ejectment. 


- who was an 


1 Ij be plaintiff inſiſted, that his judgment was as perfefty regular ; 
ahd that the tenant's omitting to give his landlord notice of 


terms, 
an ejectmentꝰ's being delivered, was a matter merely between 
x & the 


rr = 
"ION N — 22 — k Tar. mY o 3 * — - 1 ae we” = 
1 A 1 > : 4 * E 2 233 > K 8 7 
: 1 ö 5 * * 7 e 
r IS — 2 
5 8 n * GI — * — — Ht 
: 7 , 6 g ve 8 a * 


— 


2 * * 1 * o 8 * w 
7 E Þ p 4 na * © —"Y ny 
- OO — 2 — _ — — — e - — ——_ 
-_—_ "WY ; - a — : ** 
7 j . » . ” 7 2 
— OR; ave AIC —— 2 Ae. OS rr re as. As 7 1s EEE. A *. 
& 


As to what Sir Nucber Norton ſaid, That bills may „ have! 


preſſed, either from loſing the ſecurity of bail, on from crimi- 
nal proſecution : he might ſurely be indicted for pe duch * 


In Dr. Turlingtor's als he ſwore to the ſum due upon one 


Doe, on the demiſe of Troughton, verſus Roe: 
A Material rule was, this day, made, in an ejectment- | 


tenant having fault: and the landlord of the premiſes had moved to ſet aſide - 
this judgment ; becauſe his ſenant had not given him natice of 


- ry | 
X 4 


N Py Mord Anu bib: t 5 which could'not affeRt the p * 2 | 
tiff's regular judgment fairly and duly obtained. 2 How 


3 2D on 1 
IE Con were, however, clearly of opinion, that dem 5 OR 
the poſſafion. ought not to be changed by a judgment in ejeQ- Tan- 
ment, where there had been no frial or ere of trying; rox, v. Roz, 
though the obtaining the judgment might be owing to the de- 
fault or even treachery of the defendant's own tenant. 1 


3.4 


But, if the plaintiff had not been guilty of any colluſion 
with the tenant, they thought it reaſonable that the tenant, 
who was the perſon guilty, of the default, ,ſhould pay the cofts. 
For, the rule of the Court, which requires ſervice upon the 
tenant in poſſeſſion, is calculated with a view that the -tenant- 
ould grue notice to his landlord, in order that the eje&ment. 
cauſe may be tried between the proper parties intereſted in the 
queſtion. EEE 20 | | 


THE RULE was therefore neg ; and an order made 
upon the tenant, to ſhew cauſe why he ſhould not pay 
? the ces. | | 7 


pon it's now coming on again 


TE TENANT, by his counſel, admitted himſelf to be in 
fault; and ſubmitted to the Court. | 


Tux LANDLORD was an infant; and therefore could not 
conſent to the trial of the queſtion, (which was heirſhip), in 
an i/ſue. But as relief was on his behalf prayed againſt a 
judgment which was ſtrictly regular, there could be no doubt 
but that the court might add ſuch terms and conditions to ſuch 


relief, as were juſt and equitable, by bringing the real queſtion 3 
between the plaintiff and him, to be tried upon the real 13 
merits. | 93 4 

Tux Covnrx accordingly made the following rule, viz. if 
Upon reading the laſt rule, It is ordered that the judg- #11115 1618599 4 
ment ſigned in this cauſe, and alſo the writ of poſſeſſion © 1 

6 iſſued and executed thereon, be ſet aſide. And it ies 1 

| referred to Mr. Owens, to tax the leſſor of the plaintiff 1,1.» x 


| his coſts occaſioned by the ſaid judgment and taking 
poſſeſſion as aforeſaid, together with the coſts of this 
application : which coſts, when taxed, ſhall be paid by 
_ Charles Douglas Bowden, the tenant in poſſeſſion of the 
- premiſes in queſtion. And it is further ordered, that 


5 . 


1 


1998 
Dos, on 
demiſe 
:TrouGH- 
rox, v. Rot. 


Michaelmas Term 7 Geo, 33 
Henry Reynell Spiller, Eſq. the landlord of the faid 


rule ;) and that he ſhall, upon the trial of the iſſue to 


be joined between the parties, not ſet up any ſatisfied 
_ or any truft-eſtate, to defeat the leſſor of the 


plaintiff; and alſo admit that Zauch Troughton was 


{ciſed of the premiſes in queſtion. 


8 The end of Michaelmas Term 1 766, 7 G. 3. 


- * 
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Hilary Term 
7 Geo. 3. B. R. 2767. 
Rex verſus The Corporation of Weng — — 


N ſhewing cauſe againſt a mandamus to be directed to Mandamus to 
() them, commanding to reſtore Fohn Burland Eſq. one Teſtore a Re- 
of his Majeſty's Serjeants at law to the recorderſhip, order. 
from whence they had removed him; it was agreed to abide. 
by the opinion of the Court upon the preſent motion. The 
facts appeared, on the affidavits : they were, in ſubſtance, to 
the effect following | | 


His tenure was * quam diu ſe ben“ geſſerit.” It was a cor- 
poration by preſcription. The times of holding their ſeſſions 
were ſufficiently aſcertained, The cauſes or grounds of amo» 
tion were two: 1ſt. An improper conduct at the election of 
members of parliament on the 17th of December 1765; vix. 
Adminiſtering the oath to one Mr. Keate as returning officer, 
as well as to the mayor, who (they ſaid) was the proper re- 

turning officer; and alſo refuſing to ſuffer the mayor to ad- 
journ the poll to the Aſſize-hall; but continuing it himſelf, 
together with Keate, 2dly. Repeated non-attendance. Furſt, 
Refuſing to attend at the laſt Fanuary ſeſſions, to be holden upon 
Monday the 13th, though notice was given him “ to do 1o,”? 1 
and likewiſe “ that the ſeſſions could not be holden without 1 
« him; the mayor being under a neceſſity of being in Lon- | 9 
« don, and there being only one other corporation: juſtice.“ | 2 
And alſo neglecting to attend at the quarter ſeſſions on 7th 
April: at which he had indeed no particular perſonal notice | I 
« to attend,“ but nevertheleſs was obliged (as they inſiſted) by 
his duty to have attended, as it was well aſcertained to be the 4 


- 


uſual day of holding this ſeſſion. 


It appeared upon the affidavits, that the name of the corpora- 
tion is“ Mayor, Maſters and Burgeſſes;“ and that Mr. Keate 
5 | | P was 


2000 
* 


Wers Core 
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of members of parliament. 


did not attend at it; that he was ſümtbnsd to appar, 15 


Hilary Term Geol. 
was the ſenior maſter, end clainied to Te lektio 


iT; yiD {} 


It appeared that the Serjeant's ge reſidence Was, \ bog 


had for ſix or ſeven years been in London 3 that he came dow 


to Wells upon occaſion of this election, in December ; that the 


2 ary ſeſſions happened whilſt he continued there; that, he 
id receive the notice before mentioned; and that, in fact, 


ſhew cauſe why he ſhould not be removed from His 
recorder; and that at a corporate meeting holden at the” 
therein appointed, he was Pune ech, V 


V 


SLE) mY 


His defence was—That whilſt he was r at ele, he F 


was uſed to attend the ſeſſions: and ſince his reſiding in 
London, he has generally attended them ahout one a year, 


That he now came to the place as a vofer at the election, and 


mot as a juflice of peace, or recorder. That, as to the ſeſſions on 


Monday 13th January, he (being then in the town) — 


% mayor 


notice © That no ſeſſions coli be holden on that day, by 

« reaſon of the illneſs of Mr. Miller, another juſtice, erben 

« whoſe preſence the ſaid ſeſſions could not be holden, t 
i gone to London.” That he nevertheleſs ſtays 

in the town, in order to attend: but Mr. Miller could, not 

attend, ſlill continuing ill. That, as to the ſeſſions of the 7th 


of April —he was not then in the town, nor had notice of it; 
and that his preſence was not eſſentially neceſſary ; ; there being, 


a ſufficient number of juſtices without him, and their juriſ- 


of Somerſetſhire. Mr. Taylor, 5 
to Mr. Keate: Mr. Tudway, the mayor, demanded + it; 1 


diction confined to contempts, Ac. and not extending to felog 
nies; and there being no particular bulineſs n £2 


to come before them, * - 5 dig 


It a peared, that Mr. Robert Tudway was mayor of Walls 
Mr. Keate, the ſenior Maſter; and Mr. Paris Taylor, — 
the ſheriff, delivered the precept 


Mr. Keate refuſed to deliver it, 


Mr. Tudway, the mayor, then ordered Serjeant . as. 
recorder, to adminiſter the oath tq.him ( nde as ſetuing 


officer, and net to Keate. 
} 03k 


Serjeant Burland ſaid he would diſobey that onkes 6 k = 
upon his own motion and propoſal, (as was alledged,) N 


millered the oath to Keale, as well as to the Nr | 


The mayor r thereupon adjourned the poll to the ae 


but the Sexjeant 2226 ſuch n 5 and e 
16 aaſſiſte 


aſſiſted in continuing it where it was. In conſequence of 5 
which, two diſtinct polls were taken. e ah orb put 1767. | 
Rex v. | 


| It -was ſworn, that Mr. Setjeant Burland ated. there: as Wzus ors 
recorder; and many proofs or ſuppoſed proofs of it were poratiom - : 


ſpecified. 


; 3 * er, 57 41 455 e | h 8 2 | ; 
| Sir Fletcher Norton, Mr. Morton, Mr. Recorder Eyre, and N 
Mr. Dunning, on behalf of the N ey now ſhewed | 
cauſe againſt the mandamus to reſtore Serjeant Burland to the 
office. Y 128 6s | 2 1 E 
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They urged two charges againſt him; viz. 1ſt. non-fea- 
ſance, or neglett of duty; and 2dly. mal-feaſance, or miſbeha- 
vieur. And they laid down, as general principles That the 
body at large have power of amotion ; and that he is amove- 
able, for proper reaſons, _ appointed to hold quam diu 
fe bent geſſerit: and ny inſiſted that theſe matters charged 
upon him are proper reaſons and ſufficient cauſes of amotion. 


Firſt—As to the firſt cauſe of amotion—they admitted, 
that his excuſe ſeemed ſufficient for the Fanuary-ſeſſions. 
But, at the April-ſeſhons, it was his duty to attend; though 
not a charter-day: for it was fully aſcertained that the ſeſ- 
ſions was uſually holden on that day. Therefore no notice 
was neceſſary : but he muſt take notice at his peril. 9 Co. 
50. a. le Countee de Salop's Caſe. 3 


He owns that he was reſident, when elected; and that for 
fix or ſeven years he has abſented himſelf, and lived in Lon- 
dan. This wilful withdrawing himſelf is an aggravation, , 
rather than an excuſe. He ought to attend his duty there : 
and the non-attendance- is a forteiture. Serjeant Y/hitaker's 

| Cale. 2 Salt. 435. (third point,) and 2 Ld. Raym. 1237. 
proves this. f | 


- Notice is not neceſſary, where the day of holding the ſeſſions 
is known and notorious. Here, the nature and duty of his 
office, and alſo his oath of office required his attendance. 


But even if 1t were neceſſary, che Serjeant has made it 
impraclicable: he has withdrawn himſelf to London, out of 
the reach of notice, by a voluntary abſence. | 
This wilful abſence is itſelf a cauſe of amotion. 
| Secondly—The ſecond cauſe of amotion is mal-feaſance. 
He gave improper advice, both to the Mayor and to Mr. 


LTeate. His conduct on the 17th of December 1765 was a 
5 | direct 


i 
* 2 ' | : 3 
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>. direct breach of his corporate duty. It is not true, that he 
came only as a voter: he came as recorder. We have proved 
. this: his own act proves it; for he could not adminiſter the 
Werts Cor- bath, but as recorder; nor ſign his name to it, but as re- 
Porations cotder. : | 4 | 


He did every thing that, as a good recorder, he ought 

not to have done. The mayor was the ſole returning 
officer: and the precept ought to have been el | 
to him, as it was directed. Inſtead of that, he oppoſed the 
authority of the mayor; and incited, aided and aſſiſted the 


uſurper of his authority. ee 


It was abſurd, that the ſecond in office ſhould preſide, 
when the firſt was preſent and claimed to preſide, and ex- 
preſsly required the oath to be admmiſtered to him and him 
only. Yet the Serjeant called _ Keate to take the oath, 
and officiouſly adminiſtered it to him as well as to the mayor. 


— 


The mayor thereupon adjourned the poll to the town-hall. 
But the Serjeant adviſed and inſtigated Keate to proceed where 
he then was. In conſequence of this, two polls were taken: 
the Serjeant, when he had read the precept, returned it to 
Keate, , | 5 2 

| of 
Has not this advice thrown the town into confuſion ? and 
was it not done, to ſerve a party? If it was ignorance, it 
muſt have been craſſa ignorantia. It was oppoſition to go- 
vernment; and like the caſe of The Protector, and the 
town of King ſton upon Thames, in Style 477 ; where the 
bailiffs adjourned the Court, and their opponents ſtayed and 
acted, and made and entered orders: and Ghn Chief Juſtice 
held it good cauſe to disfranchife “ for entering of orders 
« made by a pretended Court, which in truth was no 
« Court,” | FFV 


And they cited the caſe of The King againſt mayor, Ec. of 
Newcafile : where the Court refuſed a peremptory mandamus 
to reſtore Matthew Featherflonhaugh ; as being nugatory, after 
he had totally deſerted the place, and reſided in and near 


London. [This caſe was determined on Medneſday the 11th E 
of November 1747. ] 8 this 
| | x2 A Eds The 
Mr. Serjeant Davy, contra, for the recorder. the 
Lord MANSFIELD told him, he had no need to give B. 
himſelf any trouble. 
H. 


H1s Loks then expreſſed himſelf to the follow- 
ing effect. | | 
Whether 


Hilary Term y Geo. 31 
Whether che Serjeant will continue recorder of the corpo- 
ration, if reſtored; after all this that has paſſed, is for hit 
confide ration: the queſtion before u, is © Whether he was Rex 4 


« properly amoved : and whether he ought to be reſtored to 
« his office? IN 


There is a conſent of all the parties, to be determined by 
eur opinion on this motion. or rh d 


The two general articles charged upon him are his beha- 
viour at the election; and his non-attendance at the April- 
ſeſſions. (For the want of attendance at the 3 
is candidly given up.) | N 


The charge of miſbehaviour at the election is, ſhortly, 
his adminiſtering the oath both to Keate and the mayor ; 
though the mayor commanded him to adminiſter it only to 
himſelf. That the mayor having adjourned the poll, the 
Serjeant declared his opinion, © that the mayor could not 
« adjourn without the conſent of the candidates; and that 
he continued with Kate, taking the poll at the former 
place. 7 | 


1 chooſe to take it in the order in which the corporation 
make the charge: and they begin with his conduct at the 
election. | rn 

I dare ſay, that was the principa! ground of their amoving 


There is no charge at all, of any corrupt motive for his 
giving this advice, or doubting of the legality of the mayor's 
preſiding. And it is plain, that it was a ſincere opinion; 
becauſe the candidate whom he eſpouſed, riſqued the fate of 
his election upon it; and thoſe who voted for that candidate, 
did not vote before the mayor and Keate both, but only 
polled before Keate. Therefore, how erroneous foeyer his 
advice might be, it was plainly his real opinion. ; 


. 


He had nothing to do at that meeting as recorder: nor was 
this a corporate meeting. It was a burrough by preſcription. - 
The mayor has the return; he might have made it without 
the recorder, 355 Ty 5 


But, as recorder, he is a juſtice of peace. 
Has he then miſbehayed as a juſtice of peace? 
16 | TwWo 


4: 176; 1 


WELLS Cor. 


do with the adjournment, 


Hilary Term 7 Geo. 3. 
Tuo perſons claim the return: and both demand to have 
the oath adminiſtered. He adminiſtered it to both: Valeat 
quantum valere poteſt. This, ſurely, was no breach of duty 


or- of his office. 


The mayor adjourns the pu The Serjeant had nothing to 

t as a voter. He gives his opi- 
nion. His opinion was _ They who were his friends, 
ſuffer by it. This is no breach of his corporate duty. 


As to his abſenting himſelf from the April ſeſſions—all 
the charge is, © that he was no preſent at it. He ſays, that 
whilſt he was reſident there, he did attend: and fince his 
refiding in London, he has generally attended about once a 
_ That in April, two juſtices were upon the ſpot. 

hat no particular notice was given him, to induce him to 

> down: and that little or no buſineſs occurred when he 
attended. And there is no charge that there was any 


- buſineſs hen to come before them. | 


1 know of no caſe that ſays that the bare being once abſent 
is a forfeiture, And in this very caſe, the counſel for the 


Corporation allow an excuſe for his abſence in January. 


+ See Haw- 
kins's P. C. 
Vol. 1. c. 66. 


81. p. 167 
—  - 


$0 that abſence may be excuſable. 


Indeed, a general neglect, or refuſal to attend the duty of 
ſuch an office, is a reaſon of forfeiture ; a determined neglect, 
a wilful refuſal. But a ſingle inſtance of omitting to attend, 
when no particular buſineſs was expected, nor in fact hap- 
pened, is a very different caſe. | 


I think the law is well laid down by Serjeant Hawkins in 
treating of offences by officers, by neglect or breach of duty. 
He ſays, © It is certain that an officer is liable to a forfeiture 
of his office, not only for doing a thing directly contrary 
to the deſign of it; but alſo = negletting to attend his 
% duty at all uſual proper and convenient times and places, 
«* whereby any damage ſhall accrue to thoſe by or for whom 
« he was made an officer. And ſome have gone ſo far as to 
« hold, that an office concerning the adminiſtration of 
« juſtice or the common wealth, ſhall be forfeited for a bare 
« non-uſer, whether any ſpecial damage be occaſioned thereby 
« or not. But this opinion doth not appear to be war- 
« ranted by any reſolution in point; and the authorities 
C _ are cited to maintain it, do not ſeem to come up 
Sen . | 


He 


Hihry Len- 5 Gti : = 
He refers to ſeveral books and caſes in his ff 


recs with thoſe authorities that ſay «that hne w 


« neglefts a public office, as plainly to appear to fake ½ Rix v? = 


« manner of care of it, ſhould rather be immediate dif” Werrk"Corr 


4 placed, than the public be in danger of ſuffering that da- pora 


« mage, which can not 


: LY 5 { 


3 


E er Hire ob 
tract 265 720 1 | OE le GA nne pH rave rn 
But no- body can ſay or even imagine that one fingle Are 
from a ſeſſion, at Which nothing of importance was likely to 
happen, can amount to ſuch a neglect of a recorder's office, 
as to make him plainly to appear to take no manner of cars 


It is perfefly conſiſtent with the caſe of Serjeant Saher 


* 


as reported by Lord Raymond *, to ſay © that the bare being * 2 Lora 
« abſent is not a cauſe of forfeiture.” That caſe was an Raym, 1237. 


- 


amotion of 1 Whitaker from his recorderſhip of Ipſwich: 

for non-attendance (amongſt other cauſes of amotion) at 
two diſtin& ſeſſions of the peace, both appointed by himſelf, 
and at a time too when he was (as it appears) preſent within 
the burrough. - The corporation there ſtate (not a ſingle ab- 
ſence, but /uwo different neglects, at /wo diſtin& ſeſſions,) 
« that he and another juſtice appointed a ſeſſion to be holden 
* on the 14th of January 1102, and iſſued a precept to 
return a grand jury, &c.; and that the ſeſſion was pro- 
claimed accordingly; and that he had nolice of all the 
« premiſes ; and all were ready; and that he, /icet ſolemniter 
« exattus, voluntarily and without any reaſonable cauſe abſented 
himſelf.” And they ſtate another like default on the 11t of 


April following; only mutatis mutandis, 


Then they fate, in hec verba, the notice they gave him to 
appear and anſwer why he did not attend and aſſiſt: Toy 
« knowing that by the charters of this town, no ſeſſions of 
« the peace could be holden for this town, without the ac. 
* tual preſence of the bailiffs and recorder thereof,” 


Then when he attends, all the reaſon he gives is ' hat 


« he expected 10 have been ſent for, when they were ready.“ 
Plainly, therefore, he was in the town : and 'tis as plain that 


F 


he wilfully and voluntarily neglecied to attend. 


The exceptions there taken to the cauſe of forfeiture ſo af. 
ſigned in not attending to hold a ſeſſion of the peace, were 
only tuo: 1ſt, & That a ſeſſion of the peace might be holden 
* without him, he not appearing to be of the quorum; and 
* two juſtices of the peace may hold a ſeſſion of the peace. 


*.2dly. Admitting it could not, yet 1ſt. They ought to have 
Vo IF. + G . * ſent 


G 3 
* 


2006 Hilary Term 7 Geo. 3. = 
1567. © ſent for him; and 2dly. They ought to have ſhewn ſome 
at 7 7 * 2 damage to the corporation by the not holding the 


Rex v. 3 ſeſſions.“ | 
poration. - Dis to THESE Hu exceptions only, that the opinion of the 


Court is applied : and therefore it muſt be. underſtood as 
qualified and reſtrained to the ſubje then in debate before 
them. The queſtion was not “ how many non-attendances 
« of a non-reſident recorder ſhould amount to a forfeiture;“ 
but ec his w/lful abſenting himſelf when in the town, 
« was ſo.” | | 


It is not argued © whether his preſence was neceſſary to 
< the holding of the ſeſſion;' (though it appears upon the 
return that it was.) But it was urged on the part of Ser- 
jeant Whitaker, “ that admitting it to be ſo, yet they ought 
& to have ſent for him; and alſo they ought to have ſhewn 
« ſome ſpecial damage to the corporation, by the not holding 
« the ſeſſions.” f : 1 


The corporation ſay, „That no particular notice was 
d neceſſary;” and “ that he ought to have attended this 
« ſeſſion of his own appointment, being in the tern.. 


The opinion of the Court is, * That, admitting the pre- 
& ſence of the recorder was not neceſſary, by the charter, to 
„ the holding a ſeſſions of the peace, yet he muſt attend; 
&« for it was the intent of the charter in making ſuch an 
4 officer, that he ſhould aſſiſt the corporation in matters of 
« hw: and the juſtices of peace, though they had power, 
&« yet they might be afraid to proceed to the holding of a 
« ſeſſions without their recorder. And ſecondly, this office 
« being a public office concerning the adminiſtration of juſtice, 
“ the officer is bound to attend at his peril: and non-attend; 


« ance is a cauſe of forfeiture of his office, though no incon- if it 
« yenience enſue by his non-attendance. And the difference the e 
c is between public and private offices. And ſo is Co. Lili. that 
« 233. 4. 9 Co. 50. Though, as the Chief Juſtice ſaid, Hp 
in this caſe the corporation might be disfranchiſed for An 
„ neglecting to hold ſeſſions of the peace; and ſo his non- allow 
« attendance was a damage to them.” | ; And a 

| . | ; diſcloſ 
There is no doubt that non-attendance is a cauſe of for- 9 G. 
feiture: but the queſtion is, © what SORT of non: attend- ance a 
« ance.“ N unattei 

: 5 c - e me 

The queſtion in that caſe of Tpfeuich was not * what ſen Court 
of non-attendance.” Serjeant . hitater appointed the ſeſ- court f 


ſion, himſelf; was actually then upon the ſpot; and voluntarily laintif 
and wilfully abſented himſelf. 1 885 * 5 
| | A mere 


As in that caſe of the office of marſhal, one inſtance is not 


Hilary Term 7 Geo. 3. 
15 A mere being abſent once from attending a ſeſſion, without 
any particular circumſtance, is no cauſe of forfeiture. 


5 In the caſe now before us, the recorder refided in London, 
and had no particular notice to come down to hold it. The 


1767. 
4 n 7 


Rex v. 


Wrlers 


poration. 


corporation have been ſatisfied with his former abſence: and 


he had no particular reaſon to attend at this particular time; 


and there was a ſufficient quorum upon the ſpot. Therefore 
this was not a craſſa negligentia, ſufficient to forfeit his 


office. 


I am warranted in the opinion I have given, by the caſe in 


2 Roll. Abr. 155. letter V. pl. 2. 3. A negligent eſcape 


« js no cauſe of forfeiture of the office of marſhal: but if 


« he' ſuffers ſeveral ſuch eſcapes, it lies in the diſcretion of 


„ the Court, to ouſt him.” 


- 


enough to amount to a forfeiture of the office; ſo here, a 
ſingle inſtance, under the circumſtances appearing upon the 
preſent return, ought not, in point of law-or common ſenſe, 


to render this officer of the corporation liable to the for- 


feiture of his franchile, 
Therefore I think the mandamus ought to go. 
Mr. Juſtice YATES was abſent. 


Mr. Juſlice As rox and HEw1TT were of the ſame 
Opinion with Lord MANSFIELD; and ſpoke to the ſame 


effect. | | | : 


The former ſaid, he would only obſerve that here was 


(as it appeared to him) no cauſe of amotion pro mald geſtura, 
if it were granted that the Serjeant had acted as recorder, at 
the election: for, it was not a criminally-erroneous opinion 
that. he gave, if if ſhould be admitted to be erroneous, 


And with regard to the non-attendance— The charge was 
allowed to be ſufficiently anſwered, as to the January: ſeſſion. 


And as to the April-ſeſſions—He ſaw no cauſe of amotion 


diſcloſed in theſe affidavits; even upon the rule laid down in 
9 Co. 50. For, this is not ſuch a non-uſer or non- attend- 
ance as falls within that rule: this is only one ſingie inſtance, 
unattended with any one aggravating circumſtance. And 
he mentioned a caſe in 2 Salkeld 467. pl. 5. where the 
Court refuſed to grant a rule againſt the clerk of a county- 
court: for granting a replevin without taking ſurety of the 

2 that 


* 


9 


Plaintiff to proſecute; as it was a ſingle inſtance, They ſaid, 


Cor. 


2008 
2767. 
Rex v. 
WeLlLs Cor- 


Tueſday 24th 
January 1767. 


Mandamus 
granted after 
an election 
merelycolour- 
able and _ 
ly void. 
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chat when it grew into practice, they would W e's 
if a ſheriff e 
without bail, then it is an abuſe of his office. 


Per Cur, unanimouſly-— 


| RuLE races ABSOLUTE: 


Rex wow TIRE Bailiffs and Burgeſſes of | 


Cambridge. 


N Thur r/day the 27th of November laſt, Mr. MAB 


ſhewed cauſe againſt a mandamus to be directed to the 
corporation of Cambridge, commanding them to proceed to the 
election of a W under the ſtatute of 11 G. 1. c. 4. $ 2. 


T be caſe was; that they had in fact choſen one upon the 


16th of Auguſt, which was the charter-day; namely, Mr. 


James e junior, who was an officer in the army, juſt 


gone to Narth America, and without the leaſt probability of 


returning till long after the your would be expired. 


The electors were (afficiently apprized of the fact, at the 
time of election; and ſoon after it, had expreſs notice given 
them of it: but they refuſed to go to a new election. 


The day appointed by the charter for ſwearing the 
** in, is the 29th of September yearly, 2 


The RULE was then enlarged by conſent, on the corpora- 
tion's agreeing to be bound by the opinion of the Court (if 
againſt them) without making any return to the mandamus. 
It was alſo conſented to, that further affidavits might be 
filed on both fides, within limited times ; within which li- 
mited times, each fide ſhould be reſpectively at liberty to file 
them. And each fide was to have inſpection of 4 Gas of 


the corporation. 


Mr. Thurlow, Mr. Aſbunſt, and Mr. Wedderburn now 
ſhewed cauſe 3 the mandamus. 


They inſiſted that the office was full: and that the Court 


would not interpoſe and diſplace an n without his 


having any notice. 


not, this che e Ie, 4. is out of the 


They 
cale ; "becauſe you has been an election: whereas that ſtatute 
can 


antly or frequently es to let perions at ings | 
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can take place in thoſe caſes only, where there has been m7 1767. 
eleftion made upon the charter or _ day. It is neither __©. | 
impoſſible nor improbable that the perſon elected may return Rex v. Came 
within the year: and he may be ſworn at any time. He has ap 
an eſtate, a freehold, in the office; and has himſelf a right Mayor, &. 
to a mandamus to be ſworn. Therefore the Court will not 2 
ſend a mandamus to go to a new election of another perſon 
into his office, without hearing him. | 


By the charter of 36 C. 2. and by preſcription alſo, the old 
mayor is to hold over, till another ſhall be choſen and ſworn in: 
and that has been the uſage, time immemorial. So that the 
corporation is in no danger of diſſolution. And though the 
charter ſays, * That the mayor ſhall be ſworn in upon a parti» 
.$ cular day ;”” yet that is only directory: he may ſtill be 
ſworn, though the 29th of September be paſt. _ 5 


Sir Fletcher Norton, Mr. Dunning, and Mr. Yorke, argued 
on the other ſide, for the mandamus. 4 | 


We apply upon the facts, UNDER he a of 11 G. 1. c. 4. 
for a mandamus go to an election, upon the foot of there 
having been no due election. The words “ 72 election, in 
that act, mean no due election. The caſe of The borough | 
Baſſiny alias * Tintagel in Cormuall, 2 Str. 1003. ſettles this V. ante, p. 
point. | 6 85 1453, 1454+ 
The election here pretended is merely colourable. The elec- 
tors knew that he was juſt gone to North America; and that 
there was no chance of his returning within the year. So that 
the election was merely eluſory, and calculated to enable the 
old mayor to hold over: which was the very thing that the 
ſtatute of 9 Ann. c. 20. meant to prevent. And the 11 G. 1, 


* 


muſt be coupled with that of queen Anne. a 


They cited the caſe of Rex verſus + Mayor of Carmarthen, + The name 
P. 1755, 28 G. 2. which was a mandamus granted, after an Of the caſe 


was—Rex v. 
election de facto. New ſham and 


= others, com- 
mon council-men of Carmarthen. Lord Chief Juſtice Ryder delivered the reſolution 
of the Court, upon any or, 12th May 1755 : which was, ““ that a mere de fafo elec- 
tion, which appears to be quithout right, is not ſufficient: for, the act means, 
f* where no due, legal, valid election has been made.“ | h 


Suppoſe they had choſen a perſon clearly incapacitated; 
would not the Court have iſſued a mandamus ? Now the inca- 
pacity of this gentleman is 72fad, for the time; though only 
temporary in reſpect of its continuance. And it the diſability * 
be total, the Court will grant a mandamus to go to a new elec- 


63 tion, 


20 10 5 Hilary Term 7 Ged. 3. 


176 fahr 80 they will, if they have good reaſon to think the) 
. — former election void. 2 Fir. 1157. Rex verſus OLE | 


R v. Ca 3 Aberyſtwith. 


BRIDGE 
Mayor, &. In Mr. * Scawen's 3 port-reeve of St. Mi -hel, Me . 


V. ante, 1753. 27 G. 2. the Court granted a mandamus after a for- 
Page 1453- mer election. | | | „„ 


* % yo? 1 


Mr. Gifford indeed is not before the Court + nor om fv be 
ſo; becauſe he is in North America. But his election was 


void: ; 1t was no election at all. 


1 


They have not cited any caſe on the other ſide, to prove 
that the Court can not grant a 3 Ry on eile 


was full. a 


+ Mr. Juſtice Tux Court + were very clear, that a ; mandamus 
Yates was not gypht to go 
in Court. S 80. | 


Lord MANSFIELD ſaid he had no doubt on this 
Queſtion. 


The acts of 9 Ann. c. 20. and 11 G. 1. c. 4. were made 
to obviate the miſbehaviour of mayors. | | 


The corporation has a right to a new annual officer, every 
ear: and he ought to be duly choſen. The Court are ta 


judge whether ſuch an officer be duly choſen, or not. 


II an officer is aQually ſworn i in, they may perhaps think it 

proper that his right ſhauld be tried firſt ; or if the election be 
4 V-ante,p. doubtful or queſtionable: but, if they "os t clear, that there is 
1454. accord. only a colourable election, it is void; he has 10 Mate i in the 


— R : * 
Bankes, Eſq. office ; and the Court will not keep the corporation without 
Ws - 8 head, but will grant a mand to 80 to election. 
* Fletcher Norton s two caſes of e and St. Michel 
are very ſtrong, if the preſent caſe wanted authorities. - 
The ground of the preſent application is, chat here bas 
f deen n election. 
1 eb dg This pretended eleQion 3 is à mere, colour, to avoid any 
1 election at all. | | | ; : 
gp 8 109%. | „ The 5+. We how the circumſtances of - this perſon : tb 


US dino ers 2 Here apprized of the whole, before the election was concluded. 
Tie * him, becauſe it was . as for him ta e 


S:. 6. 


* * 
* 


os W ˙ A AA A 


Gn 
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the office. This is no election at all: it is a mere colour, a 

aying upon words. © An election“ means a due election. 
Thy were morally certain that he could not execute the office, Rex v. Cans 
to which they « choſe him. | | BRIDGE a 
Mayor, &c, ; 
Whether the laſt mayor has a right to bold over, ſeems + pooh 
a very doubtful matter: it == upon a ſurrendered 
charter, never acted under fince. So that this would in- 
volve the corporation in freſh difficulties. 


The corporation have a right to an officer; and the 
Court ought to grant this mandamus. ' : | 


The perſon now pretended to be elected is incapable ; and 
choſen becauſe he was ſo: nor can he be obliged to accept 
the office, and act. It is a void election. And as they 
knew of the incapacity, their votes were as no votes: they 


were thrown away. 
Mr. Juſtice YaTEs was abſent. 


Mr. Juſtice AsToN and Mr. Juſtice HEw1TT were 
clearly of the ſame opinion with Lord MANSFIELD, That 
a mere de fatto election is not ſufficient to prevent the Court 
from iſſuing a mandamus under the. 11 G. 1. c. 4. which 
clearly mearis that «© where no due legal valid election has 
« been made upon the charter or uſage day,” the Court may 
iſſue a mandamus. ,. And they were equally clear, that his 
was a mere colourable election, an eluſion of the act; a word . 
election, and as no election at all; and conſequently, that 
the office was not full ; nor had this perſon any eſtate in it: 
the whole is a mere contrivance to evade the act, and to 
fruſtrate the intention of both 11 G. 1. and the gth of 


Queen Anne . | . 


Therefore—Par Cur. unanimouſſy— £2700 127885 


R LE made ABSOLUTE. 


It v was ordered to be directed “ to the late mayor“ 
* N his owns) | 


* 
= 


Rex verſus the Inhabitants of Shalfleet : | 
_ 'Sherrington's Caſe. | 7 
q Not hable to 


N Y-Fegneſday'19th November laſt, Mr. Pri move 
0 to be order of ſeſſions, which quaſhed a rate — 


| aſſeſſing John Sh abs the FTE ; and had a FO to thew Ay only. 
UC. 9 * 2 
W BAT | 0 4 f . The 


Saturday 31ft 
January 1767. 
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X v. SHAL- 
FLEET Inha- 
bitants: 
SHERRING= 
rox's Caſe, 


_ fu 
os only. bs 


- they declared it to be the opinion of all the judges of _ 
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! 


« js liable to be rated to the poor, in reſpett of his ſalary.'... 


The queſtion was, Whether an officer of the Jſalt-offic | 


The following ſpecial caſe was Nated, upon the officer's 


appealing from the rate— | 


F. S. the appellant inhabits a tenement in Shalflet : and 
he is an officer appointed by his Majeſty's Commiſſioners of 
the Salt-office, for the purpo 


ceives a ſalary of 40 J. per annum, by monthly payments, 
from the government; and is removable from his ſaid of. 
fice by the commiſſioners at pleaſure. That the ſalt-works 


which he ſuperintends have been and are aſſeſſed, both to the 


land-tax and to the poor; and have conſtantly paid ſuch 
aſſeſſments. That the officers appointed by the ſaid commiſ- 
ſioners for the purpoſes of ſuperintending the ſalt-works have 
been aſſeſſed to and have paid the Jand-tax : but it does not 
appear to this Court [the Court of ſeſſions] that ſuch of- 
ficers have been before this time rated to the poor. That the 
ſaid F. S. is rated to the poor, the ſum of 31. 18s. upon 
the account of his ſaid ſalary only. The denon being of 


opinion © That the ſaid Fohn Sherrington is not rateable for 


& his ſalary,“ doth quaſh the rate: and it is, by their order, 


quaſhed accordingly. 


This order of ſeſſions imports to have been made on 
the appeal of the ſaid F. S. an inhabitant of Shalfleet 
in the Je of Wight in the county of Southampton, 
falt-officer, from and againſt a rate made for the re- 


lief of the poor of the ſaid pariſh, and confirmed by 


two juſtices. 


On Wedneſday laſt (the 28th) Mr. Attorney-General 


{De Grey) and Mr. Thurlaw ſhewed cauſe, on behalf of the 


falt-officer, why the order of ſeſſions ſhould not be quaſhed. 


They chiefly inſiſted upon it's being a tax charged upon 


by the words of the order, „upon the account of his ſalary 
| | ͤwᷣk „ 1 
Aſſeſſments for the relief of the poor muſt be made Sccord- 


ing to the perſon's viſible ability within the town or place 


where he, inhabits ; and without having regard to any other 
eſtate Which he has in any other town or place. * 


In 2 Hulſir. 354. it was fo holderi by Hutton and Croke and 


4 « g ; | 7 
89 a 
- 


Gs 


ſe of ſuperintending the ſalt- 
works carried on in the pariſh aforeſaid; for which he re- 


the a of the man's daily labour; and relied on the con- 
ion of the act of 43 Eliz. c. 2. $1, This charge is, 


2e. 
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aud, = 2 reference made ta them, and upon a conference 1767. 
Rex v. SHAL- 
The land. tax acts 1 expreſsly mention offices and FLEET Inha- 
ſalaries which diſtinguiſhes that rate from this for the relief bitants : _ 
of the poor. | | SHERRING=, 
: | | ron's Caſe, 
= | Quit-rents and the caſual profits of manors ate ps to 
Th the land- tax; though not to the poor: Rex verſus Vande- | 
Ip wall*. And the reaſon there given is, becauſe they never = v. ante, 
were rated before. They cited the caſe of RE oſpital F, pg 
where the uſage was, not to tax. . 
Todt. 8 


So here, the uſage has been, not to rate the ſalt-officers to cited. 
the poor, though they are rated to the land-tax. | 


A man is rateable for no other perſonal property than what 
he has in the pariſh. 


Sir Fletcher Norton and Mr. Dunning, contra—were for 
quaſhing the order of ſeſſions. 


They argued that he was rateable for his TR within the 
words, as well as meaning and intention of the ſtatute of 43 
Eliz. c. 2: which, they ſaid, had been always conſtrued 
with favour and latitude, and extended very often far beyond 
the words. 


It is reaſonable, that where perſons derive a benefit from, 
they ſhould ſubmit to the burthens of the pariſh. 


As to uſage—The apartments in Chelſea College did not uſe 

to be rated to the relief of the poor: yet they have been ad- 

| les to be rateable. So that that caſe is for us; having 
been determined contrary to the former uſage. 


Every man is, for every ſort of perſonal property which has 
a certain produce, rateable to the relief of the poor, in the 
pariſh where he Jives ; not in the pariſh where his perſonal 
property lies. And this is a fixed, certain, permanent pro- 
duce, as to the value: it is no Serwis caſual or contin I 
than in reſpect of the man's continuance in his office. f he 
ceaſes to be in office, = will ceaſe to be taxed. __ 


Theſe ſalaries have Leer thought to be fit objects of Tt 
tion to the land. tax: and there 1s much ſtronger reaſon why 
they ſhould be ſo to the poor. They are expreſsly named in 
the land-tax acts; which ſhews that they are fit objects of 
taxation in general. 1 | 
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SHERRING=- 


Wr 
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On 9th 
Feb. 1769, 


RRXN SHAI 


bitants 2 


a new thought, 


are mentioned therein. | 


In Fandetall's caſe, the reſolution of the Court was not 
grounded upon wage only. 225 Te 1 Man 


In the. caſe of St. Luke's Hoſpital t, no rateable object was 
to be found. | 55 


As to 2 Bulſir. 54.— The counſel. on the other fide. apply 
the words Viſible eſtate he hath in the town,” to the thing : 
but they ought to be applied to the perſon. And we ſay, that 
every man is rateable, in the pariſh where he lives, for all his 
viſible property, wherever it lies. Indeed an uncextain fund 
is not rateable : as was reſolved in the caſe of the occupiers of 
lead-mines in Cumberland g. | 


No objection has been made to the quantum of this rate: 
the objection is, That the officer is not rateable.” If an 
officer's ſalary ſhould be extremely ſmall, he ought not indeed, 
in point of diſcretion, to be rated: on the contrary, if it be a 
handſome ſalary, he ought. But the preſent queſtion does 
not turn upon the quantum, but upon the being rateable, or 


not being rateable, in reſpect of ſalary: which is perſonal 


eſtate within the pariſh. 


Lord MANSFIELD defired to think of it, for a day 
or two; and to look into the acts. It is very extenſive; and 


Cur”. adviſare vull. 


His Lok psHIY now delivered the opinion of the Court; 


| having firſt ſtated the caſe. 


He ſaid he had no doubt, upon the argument : but as it way 

a point of general extent, he took time to conſider it. 
This man is rated for his ſalary only; for a ſpecific property 
bringing him in a monthly ſum of money, for executing an 


office determinable at pleaſure, 


This ſpecies of property is not mentioned in the act of 43 


liz. : nor has it any analogy to thoſe ſorts of property that | 


* 


The whole ſcope of the argument againſt the order of ſeſ- 
ſions was foreign to the queſtion. It was, „that a man may 
* be rated in his pariſh for his || perſonal eftate.” | 


Rex v. Guardians of the poor of the city of Canterbury: S. P. was diſcuſſed, but 


not determined. 


7 
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A man's perſonal eſtate is only what he is worth after pay- 17674 


ment of all his debts : which cannot eaſily appear, ſo as to be 


rated. But that is not the queſtion here. He is here rated Rzxy,$na/ 


for this ſpecific property, as lying in the pariſh: which he rrrxr Inha- 
ought not to have been. 5 AN 


bitarits x: * 
| DEN SHERRING= 
Wx are ALL of opinion, © thaf this is not ſuch a ſpecies Tox's Cale. '* 
e of property as can be rated to the relief of the poor, s 
« perſonal eſtate within the pariſh.“ : | 55 


= 
N 
* 


Therefore let the order of ſeſſions be affirmed. 


ORDER of SESSIONS AFFIRMED. | 


* 


8 r 
— _— 


Rex verſus Inhabitants of St. Matthew's Beth- Tueſday ga 
| nal Green. Wen 


See this Caſe in the Quarto-Edition of my SkTTIEUENT- 
e CASES, Ne 185. p. 574. 8 


y 


LS — * . 


Heathfield verſus Chilton. Thurſday ah 


Feb. 1767. 


S's ſhewing .cauſe why the defendant ſhould not be diſ- Any 


c. 12.) as a domeſtic. ſervant to Paul Pierre Ruſſell, M1N1- to intitle him 
STER * from the Prince Biſhop of Lizge—he ſwore himſelf — 
to be bond fide Engliſh ſecretary to him; and to have been bond himſelf to be 
fade hired by him, as ſuch; and to have bond fide received in ſervice, at 
wages, as they became due, at the rate of 30 J. per annum. time of arreſt, 
Both the miniſter himſelf, and the relation of this man to * V. the next 


him, were objected to. vr: 


But Chilton's own affidavit was poſitive, as to the ſervice ; 
and that it was real and not colourable: and it was confirmed 
by a Mr. Chamberlayne, who called himſelf Secretary. He 
alſo ſwore that he was not an object of the bankrupt laws. 
He had been houſe- ſteward to Lord Northington. No certi- 


ficate was produced, under the hand and ſeal of the miniſter; _ 
though the preſent application was made (as the attorney *' 
alleged) on the part of the miniſter: nor was it ſufficiently 

ſworn, that the defendant was in the ſervice of the miniſter, | 


Lord 


& {be TIME when he was arreſted, 


charged out of the cuſtody of the marſhal, (upon 7 Ann vant, in order 
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Harn- 


FIELD v. 
CHiLTON. 
* V. ante, 4* 
Triquet et al. 


* P. 1478. 


Hilary Term 7 Geo. 3. 5 
. Lord Max sIEILD -The privileges of public mii 
ſters and their retinue depend upon the law of nations 5. which 
is part of the common law of England. And the act of par- 
liament of 7 Ann. c. 12. did not intend to alter, nor can alter 
the law of nations. His Lordſhip recited the hiſtory * of 


that act; and the occaſion of it; and referred to the annals 


of that time. He ſaid, there is not one of the proviſions in 
that act, which is not warranted by the law of nations, 


The law of nations will be carried as far in England, as any 


where; becauſe the Crown can do no particular favours, 


affecting the rights of ſuitors, in compliment to public mini- 


+ See Mr.For- 
reſter's Caſes 
in Equity, 
temp. Ld. 
Talbot, pa. 
481. and ante, 


p. 1480, 


4481. (from 
Lord Manſ- 
feldes own 

note of it.) 


ſters, or to ſatisfy their points of honour. 


The law of nations, though it be liberal, yet does not give 


protections to ſcreen perſons who are not bong fide ſervants to 


public miniſters, but only make uſe of that g in order 
to prevent their being liable to pay their juſt debts, 


be law of nations does not take in conſuls, or agents of 
commerce; though received as ſuch, by the Courts to which 
they are employed. This was determined in Barbuzt's Caſe t 
in Canc*. which was ſolemnly argued before and determined 
by Lord Talbot, on conſidering and well-weighing Barbeyrac, 
Binkerſhoek, Grotius, Wincquefort, and all the foreign autho- 
rities : (for there is little ſaid by our own writers, on this ſub, 
ject.) In that cals ſeveral curious queſtions were debated. 


If I did not think there was enough, in the preſent caſe, 
already appearing to the Court, to enable us to form an opi- 
nion, I ſhould defire to know in what manner this miniſter 
was accredited. Certainly, he is not an ambaſſador ; which 
is the firſt rank. Envoy, indeed, is a ſecond claſs : but he is 
not ſhewn to be even an envoy. He is called © Miniſter, tig 
true: but Miniſter (alone) is an equivocal term, 


I find, this is not an application by the Attorney General, by 
the direction and at the expence of the Crown. That, indeed, 


would have ſhewn that the Crown thought this perſon in- 


titled to the character of a public miniſter, It now remainz 
uncertain what his proper character is. . 


But ſuppeſing him to be a miniſter of ſuch a kind as intitle 
him to privilege ; yet I think this is net @ caſe of privilege, 


by the /aw of nations : for, the defendant does not appear to 


have been in the ſervice of the miniſter, AT THE TIME 
the arreſt. 8 | | 


A pub- 


a 64 eh te AIR <A 969 
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A public miniſter ſhall not take a man from the cuſtody aft 17 67. 
the Jaw: though the procels of the law ſhall not take his me- 
nial ſervant out of his ſervice, „ HEATHFIELD / 
8 n e ee, nl 
Here, it is not ſworn when the defendant came into the ſer- V B. There 
vice. And upon the manner of ſwearing here uſed, the Court was what wag 
muſt take iti, That he was not in the miniſter's ſervice, at the calle 2 1 0 
« time of the arreſt.” 1 nth ene 1 


was holden not to be no admiſſible; becauſe it could not be anſwered.» 


Mr. Juſtice ASTON concurred, The rule laid down 
by Lord MANSFIELD 1s a very right one. The procels of 
the law ſhall not, indeed, take a perſon aut of the ſervice of 
a public miniſter : but, on the other hand, a public miniſter 

can not take a perſon out of the cuſtody of the law. If a 
man has no fuch privilege at the time of his being arreſted ; 
no ſubſequent privilege can be given him, by being afterwards 
taken into the ſervice of a — miniſter. 


Therefore, as it does not appear here, that the defendant 
was then in the ſervice, he can not be intitled to this pri- 
vilege. ee eee 


This is a true and right principle: and the eſtabliſhi it 
may prevent many of theſe applications. | 5 


Mr. Juſtice HEw1TT concurred ; and repeated and 
confirmed the principle ; and agreed that it does not here ap- 
ou that the defendant was, at the ime of the arreſt, in the 


rvice of this miniſter, : 


Lord MANSFIELD took occafion to obſerve, that the 
regiſtering the name of the defendant in the ie or 
of State's office, and tranſmitting it to the ſheriff's of- 
fice, (mentioned in the fifth ſection *,) relates only to * gect. s, 
the bailiff who arreſted him; and is no condition pre- provides that 

cedent to the being intitled to the privilege of a public , no perſon 
miniſter's ſ In his, Mr. Juſtice Afton alſo 4d ec 
iſter's ſervant, In this, Mr. Juſtice A/fon allo proceeded 
| concurred. „ | Rs „ apainſt as 
T3: “ having ar- 
4 reſted the ſervant of an ambaſſador or publick miniſter, by virtue of this act; un- 
« leſs the name of ſuch &reqat be firſt regiſtered, &c.“ EET 


Per Cun'. unanimouſly F— | Mr. J. Yates 
was abſent. 


RULE DISCHARGED, 


2018. 
1767. 


4 
Friday. 6th _ 
Feb. 1367. 4 


Judgment af- 
firmed as to 
the recovery 
and reverſed 
as to the da- 
mages and 
coſts. 


r $4; 4 2 | 
of 3-3 
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Frederick, Bart. ver/us Lookup, qui tam, &c. 


4 E RE had been a long gaming ſquabble between Sit 
1 Thomas Frederick and Mr. George Lookup. Some accoutit 


of the former part of it, where Sir Thomas made the attack 


upon Lookup, may be ſeen in the laſt volume, from page 1901 
to page 1904. Afterwards Lookup took his turn, and attacked 
Sir Thomas, by an action in the Common Pleas, in the name 
of his brother, as a common informer, N againſt Sir 


. Thomas upon the 9 Ann. c. 14. ſect. 2. for the ſum of 3, 150ʃ. 
being 787 J. 10 6. money won at play by Sir Thomas at one 
fitting, and 2, 362 J. 10s. the treble value of it: one moiety 


whereof is, by that act of parliament, given to the perſon 


to him the ſaid Sir Thomas the winner thereof, _ 


* Ann. 
c. 14. \ 3» 


ſuing; and the other moiety, to the poor of the pariſh where 


pmitted. 
the offence was comm ted 


This action was brought in the Common Pleas, in Michael- 


mat Term 3 G. 3. by Andrew 3 the defendant in error, 
h 


as a common informer, againſt Sir Thomas Frederick, deſcribed, 


as being late of Ięſiminſter in the county of Middleſex, | 


The record in C. B. begins thus—( Rell. 305:) Middleſex— 


to wit—Sir Thomas Frederick late of Ngſiminſter in the ſaid 
county Baronet was ſummoned to anſwer to Andrew L1ohup, 


who ſueth as well for himſelf as for the poor of the pariſh of 
St. Paul Covent Garden in the county of Midalgſex aforeſaid, in 
a plea that he render to the poor of the pariſb 3 and 
to the ſaid Andrew who ſues as aforeſaid, the ſum of 3, 1 50 l. 
which he owes to them, and unjuſtly detains &c. And where- 
upon the faid Andrew, who ſueth as aforeſaid, by S. B. his 


attorney ſaith that one George Lookup, after the 1ſt day of 


May in the year of our Lord 1711, to wit on the 11th day 
of March in the year of our Lord 1757, at Meſiminſter 
aforeſaid, by betting at cards did loſe to the ſaid Sir Thomas 
at one and the ſame time and fitting, the ſum of 525 L. and 
then and there paid the ſaid ſum of 525 J. ſo loſt as aforfelaid 


Then he ſhews that George Lookup did not proſecute with 
effect, within the three months: whereby and by force of the 
ſtatute * an action accrued to him, who ſues as aforeſaid, for 
the poor of the ſaid pariſh and for himſelf, for 2,100 J. parcel 
of the ſaid 3, 150 J. that is to ſay, the aforeſaid 525 J. and 
treble the value thereof, | | 


Then 


1 ( as wn 
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Then it goes on with a like demand of 1,050 7. other Parcel 


of the ſaid 2,150. being 262 J. 10s. loſt to Sir Thomas by one | | 
Sir Tuomas f 


James Hamilton, and treble the value thereof. 
And aliedges that Sir Thomas hath not paid the ſaid 3,150 I. 
to the ſaid Andrew, and to the poor of the pariſn aforeſaid; 


Plea Non debet : and iſſue joined thereon. 


The jury find that the ſaid Sir Thomas doth owe to the 
poor of the ſaid pariſh and to the ſaid Andrew who as well 
Dc. 945 J. parcel of the within mentioned debt of 3, 1 50 J. in 
manner and form as declared for in the ſecond count: And 
they aſſeſs his damages by reaſon of the ſaid 945 I. being detained 
from the ſaid poor and from him, beſides his coſts and charges, 
to one ſhilling ; and for his ſaid coſts and charges, to forty 
ſhillings. ' 1 | 8 


2019 


— | 


FarD AIK 
v. Loox ur. 
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T hey further find that the ſaid Sir Thomas doth not owe to 


the-ſaid poor and to the ſaid Andrew who as well c. the re- 
ſidue of the ſaid 3,150 J. 7 | 


JuDdcMENT—It is conſidered, that the ſaid Andrew who 


as well Sc. and the ſaid poor of the pariſh aforeſaid, do re- 


covet againſt the ſaid Sir Thomas the aforeſaid ſum of 9457. 


which by the jury aforeſaid is above found to have been for- 
feited by him the ſaid Sir Thomas, by force of the ſtatute afore- 
ſaid, parcel of the ſaid ſum of 3,1507: and that the ſaid Au- 
drew who as well &c. have one moiety thereof, to wit 4721. 
10 5. to his own proper uſe; and that the ſaid poor have the 


other moiety thereof to their own proper uſe, according ta 


the form of the ſtatute aforeſaid. 


It is alſo conſidered, that the ſaid Andrew who as well c. 
do recover againſt the ſaid Sir Thomas his damages aforeſaid, to 
forty one ſhillings by the jury aforeſaid in form aforeſaid aſ- 
ſeſſed; and alſo 55 J. 195. to the ſaid Andfew who as well 
Oc. at his requeſt, for his coſts and charges aforeſaid, by the 
Coutt here, for the increaſe adjudged : which damages, in the 
whole, amount to 587. _ b = 


| And the ſaid Sir T homas in mercy, Sc. And the ſaid An- 


: frew who as well Cc, in mercy, for the falſe complaint againſt 


the aforeſaid Sir Thomas for the reſidue of the aforeſaid 3, 1 50h 


whereof the ſaid Sir Thomas is above acquitted : and that the 


aloreſaid Sir Thomas go thereof without day S. 1 


The 
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| The errors aſſigned are — That i in the record and. p 
ings, and alſo in giving judgment, there is error; 


Sir ThOMAs at the declaration in the record e is not fe Room 


N 


Fxevertck, in law to maintain the action: and that it appears by the re- 


cord, that judgment was given for he eic the ſaid An- 


7 3 who as Wl Se; when it oug t to have been, given for 
the defendant Sir 2 N 


8 
7 175 oy 3744 34.37 


| 1 4 
i ns 5 /awhroy \ 


Joinder it in error— - 


Several — were mold vy we Plaintiff rdf to 
this julgment: | TY | | BED "7 TELLY 


„60 


Iſt. That it mY not appear that the bs pi of Se. Paut's 


2 Garden had any ſort of right to this money: It i is not 
8 nor alled d, that the offence was committed in that 


it is laid to be © at Nefiminſter aforeſaid,” wn . 
— any pariſh at all. * "OE 


2d. It isa wrong venue: BT: is bal in FIN FI - 


3d. The poor have here judy ment to recover, ( 4 the ſaid 
* Andrew and the ſaid poor; ) whereas the act Geol that 
the informer ſhall recover. 


Ach. The judgment is for damages to the common informer 
and alſo increaſed coſts, Whereas a common informer ean't 
have damages for the detention of the debt. 1 Re. Abr. 574. 
letter P. pl. 1. and pl. 4. expreſs. And the colts de incre- 
mento are connected with theſe damages. And this is an entire 


judgment; and muſt be either affirmed in toto, or reverſed in 


toto: it is not like diſtinct l 


It was . 


1ſt. This is after verdict. It 0 have been proved at the 
trial, „that the offence was committed in the pariſh of &.. 
6 Pauts Covent Garden: for, the jury have found © that Sir 
% Thomas doth owe to the poor of that pariſh.” Sir Tho. Raym. 
487. Hitchins verſus Stevens, lays down the rule © that where- 
« r it may be preſumed that any thing muſt of neceſſity be 

iven in evidence, the want of mentioning it in the record 
6e « il not vitiate it after a verdict. And this rule extends to 
actions upon penal ſtatutes. Hobart 78. St. Jahn againſt St. 
2 : and Carthew 304. Alſton et 4. verſus Buſcough. The 


ourt will intendit: J. 2 Ld, Raym. 1214. 2 you verſus whe" | 


16 


by -- COR) WW ca is «adi; 


5 
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It is only a title defectively ſet forth. There is nothing upon 


the record contrary to it, The venue is laid in Meſiminſter 


2021 


1767. 


aforeſaid ; which, by reference, appears to be in the County of Sir Pn o de 


jeddleſex : and St. Paul's Covent Garden is known to be in 
We/tminfter in the county of Mzddleſex. Beſides, If it were 
admitted to be wrong, it would be cured, they ſaid, by the 


FREDERICK. 
v. Lookur. 


ſtatutes of Feofales. 3 Lev. 374. Sedgwicke, qui tam, SSW. 


verſus Richardſon. Bendloe 37. Keihvey 207. 


2d. By 24 G. 2. c. 18. $ 3. Every venire facias for the 
trial of any iſſue in any action or information upon any penal 
ſtatute in any court of record at Heſiminſter, &c. ſhall be 


awarded of the body of the county where ſuch iſſue is triable. 


So that the reſtriction of 4 & 5 Ann. c. 16. § 6. (which ex- 
preſsly provided “ that hat act ſhould not extend to actions or 
« informations upon penal ſtatutes,“) is now taken off; and 
that act is now extended to actions and informations upon pe- 
nal ſtatutes. And the action is clearly brought in the proper 
county. The ſheriff can return no other than the general 
pannel. French, qui tam, verſus Wiltſhire, 2 Stra. 1085. 


3d. It may be either way. 2 Hawkins's P. C. p. 266. ſect. 
20. is very full to this point, and cites many caſes. It was not 
neceſſary to mention the poor of the pariſh, in the declaration. 
It is not neceſſary to name even the King: there is a precedent 
in long “ quinto of Ediu. 4. of a declaration in the name of 
the = . only, without mentioning the King. And if the 
poor need not be named, it can't be neceſſary to ſhew that the 
offence was committed in the pariſh. The ſtatute of 9 Ann. 
c. 14. § 2. impowers any perſon to ſue for and recover the 
money; and then directs that a moiety of it ſhall be “ to the 
ule of the poor of the pariſh where the offence ſhall be com- 
mitted.” Therefore the declaration may be laid, either © to 
« render to the "informer only; or, © to render to the in- 
former and the poor: and, conſequently, ſo may the 


judgment be likewiſe. 


4th. The counſel for the defendant in error acknowledged 


that a common informer can't have judgment for damages for 
the detention of the debt; becauſe the debt itſelf don't ariſe till 


the judgment: and the increaſed coſts will + follow the da- 
mages. But they denied that this was an entire judgment, 
and muſt be reverſed! in foto, if at all. On the contrary, 
they are diſſinct judgments, (© It is conſidered, &c :” It is 
e alſo conſidered.”) So that part may be affirmed ; and the 
sher part, which is affected by this objeRion, may be reverſed. 
Bellew verſus Aylmer. 1 Stra. 188. Henriques verſus The 
Dutch Wet India company. 2 Stra. 807. | | 


VoI. IV. „ ä THE 


＋ 2 Stra. 


924. Lampen 
v. Hatch. 


— 
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1 = SE ap La ; 25 . 5 E 
1767, Tux! Counr being ſatisfied with the anſwers, given to 
Ne nt TIE objections, affirmed the formen Part of the judgment 3; and 


SECT SONzs | Teri the HAH ern e hots 1, 
FREDERICK 8 | lr Wen Rr IDS JP kN My 3 2-07 WA 
5 | 1 : ; . F 15 iin i 1. ; pe 
* LOOKUP, 5 Ru IE Upon hearing counſel for both parties, IT 1s 
Mr. Juſtice -. ; ORDERED, that ſo much of the judgment as relates to 
Yates was not the recovery of the debt in this action, be affirmed; and 
preſent. that ſo much of the ſaid judgment as relates to the : 
| damages and cſis, be revetied. : 
x ; la w242 40-3 SELLS e | | d 
Rex verſus Nathaniel Dawes: 0 
„ ; N. pw: ed 1 TY £ ? 07 & 4 a 
3 | | "£4 ſas | 01 
4 v. ante; (One of the Minchelſea cauſes ) 
1962. | 2M + | py oF bs 
1 This rule 4 O N ſhewing cauſe why an information in nature of a 4 
had been en- quo warrants ſhould not be granted againſt the defendant th 
1 Dawes, who had been nineteen years and a half in quiet | pol- in 
And the like ſeſſion; to ſhew by what authority he claimed to be one of 5 
enlarged rule the freemen of inchelſea The two objections made to him gif 
had been I An ; ; 5 I 
„ reſidence, and net paying ſcot and bearing lot. fad 
ſame time, againſt Richard Wardroper, and alſo againſt Thomas Marten. ma 
; | £5 k i lon 
Diſcretion of THE CouRT unanimouſly concurred in opinion, that it dea 
the Court in was contrary to the true ſpirit and meaning of the ſtatute of cut 
Frantins quo Queen Anne, c. 20, © for rendering the proceedings upon pro 
| warranto in- - . . , | ; rec 
| formations, writs of mandamus and informations in nature of a gy | 
guided by © warrants more ſpeedy and effectual; and for the more eaſy 5 
3 time « trying and determining the rights of offices and franchiſes £ 
r in corporations and boroughs,” to grant informations bluſl 
| almoit of courſe ; as had been the practice till of late years. this 
They held that the true intent of the legiſlature in making prey 


this ſtatute, was, that the Court ſhould exerciſe à ſound dij- pora 
cretion according to the particular circumfiances of the reſpec- | 
tive caſes on which applications were made to them for 
granting ſuch informations: and that it was by no means 
meant, that they ſhould be granted of courſe. » 


T 


, 


= 


I 


The act was made for the quieting of corporations, not for 
throwing them into diſorder and confuſion. The legiſlature 
were far from intending to encourage attacks upon perſons 
who had been long in quiet unmoleſted undiiputed poſſeſ- 
ion of corporate riglus; though they have not explicitly 
fixed the exatt line of limitation. But as they have Jeft the 
granting or refuſing theſe informations in the diſcretion of 
the Court, to be guided by ſuch particular circumſtances, as 
ſhall be laid before them, it is very Proper for the Court to 
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draw ſuch a line, in order to forward the intention of the 1767. 5 
legiſlature. If the Court ſhould be thought to fix it either 
too extenſive or too narrow, it will always be in the power REX v. 
of.the legiſlature to alter it, : | 0 | Dawid“ 
In this view, the Court have already drawn ſuch a line, 
and fixed upon twenty years as a proper limitation of gug 
warrants informations; beyond which limit of quiet, undiſ- 
turbed, unmoleſted, undiſputed poſſeſſion of corporate fran- 
chiſes, they will not liſten to any application of this kind, to 
diſturb ſuch quiet poſſeſſion ; but the quiet poſſeſſion alone, 
for twenty years, ſhall be a flat anſwer to the application ; 
and the Court will refuſe the information, upon what cir- 
cumſtances ſoever the application may be grounded, - * 

29 4 the | ; 


Yet ſtill, notwithſtanding this limitation to twenty years, 
a great oy fr rs poſſeſſion, Rouge ſomewhat bort of | 
this fixed limit of 1 years, may and ought to be taken 
into conſideration by the Court, as one of the cirrumſtances 
which may deſerve to have it's due weight in guiding their 
diſcretion. Many opportunities of defence, many proofs of 
fads tending to defence, may be loſt ; many circumſtances 
may be forgotten or not capable of being made out, after a 
long undiſputed quiet poſſeſſion; many witneſſes may be 
dead or not to be found, after ſetting up ſuch a ale proſe- 
cution, which might have been eaſily recollected, proved or 
produced, if the proſecution had been commenced within a 
recent and reaſonable time, | YOu 


FF ² AAA AA T / A te BAT OT oa 5 


And they declared their inclination to lay down and eſta- 
bliſh as many certain general rules as they could, in caſes of 
this ſort; in order to ſettle the peace of corporations, and 
prevent litigations ſo inconvenient to corporators and cor. 
porations. -A:4A 

| * RULE DISCHARGED, ' 

e : 

* But note—This caſe was taken up again, the next 
morning; and was then adjourned over. The rule 
was taken in theſe words “ The Court will con- 

e ſider whether the rule made yeſterday, to diſcharge 

« a rule niſi, for an information againſt Nathaniel 

« Dawes, ſhall ſtand, or not.. . | 


And on the following Tueſday (the 1oth of February,) 
the following rule was made, Ordered that the fixth 
day of next term be given to Nathamel. Dawes, to 
ſhew cauſe why an information in nature of a quo 
warrants ſhould not be exhibited againſt him, to ſhew 
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Rex v. 
Dawzs. 


Saturday 7th 
Feb. 1767. 


* V. ante, p. 
1962. 


+ He was 
elected on 
13th May 
x760: the 
affidavit was 
fworn on the 
4th of Nov. 
1766. The 
original mo- 
tion was made 
in Michaelmas 
Term 1966. 


4. See the laſt 79 the Court, to a recent and ſhort time? The legiſ 


caſe. 


Length of 


time not taken 


into confide- 
ration, be- 
cauſe title to 
franchiſe 
clear. 
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by what authority he claimeth to be one of the fre 
men c. (ut ſupra :) with liberty for either party 


lay before this Court affidavits with regard 10 (| 
conſequences to the corporation, in caſe of granti 


a⁊⸗n information. Rex verſus Thomas Marten. 


like rule. Paſt. P. 2120. 8th July 1767. 


Rex verſus Richard Wardroper. 
| (Another of the * JYinchelſea cauſes.) 


IIR Fletcher Norton, on behalf of the defendant, pal 
whom non-reſidence was objected, but not ſufficient 
proved; and whoſe poſſeſſion did but little exceed + 
cmd, argued very ſtrongly againſt the line of limitati 
having been drawn by the Court, ſo extenſively as to reach 
twenty years: for, that it was extremely clear to him, f 
the ſtatute of 9 Queen Anne intended to confine applicate 
for informations in nature of a quo warrants to a very RECH 
time of proſecution. It obliges the relator to proceed ex 
ditiouſly, after it is out of the hands of the Court : and ca 
be ſuppoſed (eſpecially conſidering the general ſcope of t 
ſtatute,) that it did not mean to confine the firſt applicat 


could not mean, that the Court ſhould ever grant them up 

Aale proſecutions ; whatever the circumſtances might | 
He laid it down, by analogy from other limitations of adn 
that confining the proſecution to fix, four, or two ye 
would be much more reaſonable, than allowing any greif 
number, much leſs twenty years. TE EE 


And' he declared that this was his ſentiment at the ti 
when the Court eſtabliſhed this limitation of twenty yea 
but that he did not think it decent at that time; to exprels! 


diſapprobation of it. | 


— 


| | | 443 

Lord MANSTIEI D ſaid, the Cour had /e/tled thi 
be the line; and no- body made any objection to 1 
the time when they declared it: therefore, it“ 
now too late to object to it. | 


| The counſel for the proſecution denied that the 4 
9 Ann. c. 20. had any fort of view to limiting the time 
commencing a proſecution of an information of this bin- 


for which, they appealed to the ſtatute itſelf. 


Loi 


unly,' in C 


He did n 
N fais fe 
f reſidence 
ple, g0 up 
me, even 
e weight 


Mr 
ot turn up 
aſe : it ap] 
ime when 


In the cz 
moyed the 
lden to b 


Theſe pe 
cently pr 
A: whic 
ow firlt ta 
mation. 


nd alderm: 


ho proſecu 


roundleſs, 


Mr 
dent ſatisf; 
ind the Co 


e conduC] 


tte applicat 


He thou 
rlole, ſhe! 


orporation 


ng flale pr 


ed contai 


be proſecu 


05% ve; 5 


: Hilary Term 7 Geo: 3 | 2025 1 
Lord MANSFIELD declared his deſire to eſtabliſh cer- 1767. 12 
ih in corporation cauſes. | Cy” 17 
e eee ee 25 RI 1 
He did not, in this caſe, go upon length of time, but upon Wan- 13 
| falle ſworn ; which amounted, as he thought, to a proof yer. Js 
reſidence. He expreſsly declared that he did not, in this $7 
yſe, go upon the length of time, as a bar : though length oy 4 
me, even under twenty years, may in ſome caſes have it's TH 
e weight as one circumſtance joined to others. „5 40 
Mr. Juſtice As ox declared the ſame.—This does 1 
ot tum upon that rule; but upon the circumſtances of the 1 
aſe: it appears, upon the whole, that he was reſident at the of "8 
me when he was elected. vs 1 
In the caſe of Rex verſus Milbourne, P. 6 G. 3.—He had N 
joyed the franchiſe ten years. But that alone was not . 6 
ollen to be a ſufficient reaſon to refuſe the rule. Wt 
Theſe people who ſwear for the proſecutor, lay by, without "HAR 
cently proſecuting, though with a full knowledge of the N 
vt: which is a reaſon againſt admitting their complaint - 56: 90 
ow firſt taken up, to be the ground of our granting an in- | Fa 
mation. In the caſe of Rex verſus Lewis , capital burgeſs V. ante, 4 t 
nd alderman of New Radnor, the Court gave coſts againſt os fr tame "HIM 
he proſecutor ; becauſe he himſelf knew the complaint to be 1 ? 
roundleſs, Wl 
Me ce HEw1TT held alſo that here was ſuffi- | 1 
ent ſatisfaction given to the Court, of this man's reſidence, 1 N 


* = — 
I as. "2 
D 10S 


Ind the Court may, without any impropriety, take notice of 
e conduct of the perſons making the affidavits upon which 
le application is grounded. S | Ts 
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He thought that the ſtatute of ꝙ Ann. c. 20. does, upon the 
Fole, ſhew a legiſlative intention to prevent confuſion in 
Orporations, and an apprehenſion of inconveniences attend- 
ng tale proſecutions ; though the enacting part does not in- 
ked contain any explicit limitation of time for commencing 
be proſecution. „ | 
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Thurſdey 12 Rex verſus Edward Cator, 
On oO ĩðͤ o ante tos ED 
Sentence of T HE defendant had been convicted upon $ G. 1. e 
Court on con- 1 and 23 C. 2. c. 13. of enticing and ſeducing artifcen 
vidion, for in the manufattures of this kingdom into foreign ſervice, 
ſeducing arti- y Fw 1 & LEY : 
acers abroad. Both acts are upon the ſame ſubject. | His offence wa 
within both acts. The artificer ſeduced was a coach-ſping 
maker, | „„ | 


Lord MANnsF1eLD—The latter act ſeems to hn fe- 
peal of the former: it was made, to fupply the deficiencies of 
the former. | | „ 


VN. B. The penalty, for the firſt offence, was by the fur- 
mer, 100 J. and three months impriſonment : by the 
latter, 500 J. and twelve. months impriſonment, For 
the ſecond offence, by the former, fine at diſcretion, 
and twelve months impriſonment in the county-gaol: 
and by the latter, 1000 J. and two years impriſonment, 


* Vide Rex verſus Medcalfe, 4th Fuly 1750: where the 

diefendant was convicted (by r upon one ſingle 

information, of having ſolicited four different arti- 

ficers : and the Court held that they could infli& but 

one puniſhment ; it being but one information, That 

was a conviction on 5 G. I. c. 27. Alſo Rex verſus 

Jaſiam Knight, twice; firſt, on 28th May 1753; and 

again, on 2d Fuly 1754: both, on the ſame former 

act of 5 G. 1. c. 27. In all theſe three caſes the fine 
was 100 J. : „ 12 

Mr. Juſtice As ro obſerved— That by the latter ad 

there is 19 diſcretion left in the Court: the puniſhment di- 

rected in it, is peremptory, The former act directs the fine 
for the firſt offence, to be in ( any ſum not exceeding 1001.” 

The SENTENCE in the caſe now before the Court, was— 

To pay a fine of 5001; and to be impriſoned in the 


* V. 43 0 0 | county-gaol * of the county of Minaleſex for twelve 
c. 13. Ir. calendar months, and until the fine be paid. 
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Pope et Ux'. verſus Redfearne, Un'. &c. 


Rule had been made, upon the application of the de- 

fendant, who was an attorney, for the plaintiffs to ſhew 
cauſe ( why the venue ſhould. not be changed from the 
county of York, where it is now laid; and be laid in the 
« county of Middleſex.” And the queſtion was « Whether an 
« attorney has a privilege of changing the venue into Mid- 
6 J:ſex, where he is DEFENDANT in the caule.” 


Here was an affidavit, that this defendant reſided in York- 


ſure. | 

Mr. Wallace, on behalf of the plaintiffs, now ſhewed 
cauſe againſt the rule. He cited and relied upon the caſe of 
later verſus Mills, an attorney, M. 10 G. 2. C. B. 
Barnes's notes, vol. 1. p. 344. title“ Venue: where that 
Court determined, “ that an attorney being DEFENDANT 
4 hath no ſuch privilege.” EL LED | 


Mr. Barnes, contra, for the defendant, (the attorney,) 
cited and relied upon the caſe of Migley verſus Morgan, Un'. 


Ge. in 2 Strange 1949. Trin. 10 G. 2. 1736. B. R. where 


tie queſtion was 4 Whether in an action again an attorney, 
« he had privilege to change the venue into Middleſex; as 
« well as to lay it there, when he is plaintif:“ and the 
Court held, “ there was NO difference.“ | 


Mr. Juſtice AsToN obſerved, that in the printed 
rules of * this Court, (publiſhed in 1740,) that reſolution 
in 2 Sr. is inſerted; and in the ſame term, Trin.'1730: and 


it was looked upon as ſettled, at {hat time. But the caſe of 


Be verſus Harceurt, P. 2 . & M. (in 3 Mod. 280. and 
Carthero 126.) denies any ſuch privilege, where he is defend- 
ant: and it appears, from the caſe cited out of Barnes's Notes, 
that the Court of Common Pleas did determine ſo, like- 
# wiſe,” in Mich. 10 G. 2. 


2927 


1767 : 


a 


Attorney at 
law plaintiff, 
has privilege 
to keep venue 
in Middleſex, 
but not, when 


defendant, ta 


change it 
thither. 


* See this col- 
lection (in Fo- 
lio) of the 
rules, orders 
and notices 
in this Court, 
p. ult. note 
er n 

& harriſter, 

te attorney or 
& officer of 


* the Court, be plaintiff, and the action be laid in Middleſex ; the Court will not 
* change the venue: and if any ſuch perſon be a DEFENDANT, and ſued in any 
other county than in Middlefex ; the Court will, on motion, ALTER the venue 79 
* 1:9!]:fex, But where they ſue or are ſued in auter droit, as executors c. or 


Vola with other perſons, then they loſe their privilege.” 
I think, the reſolution in Bifſe verſus Harcourt is the moſt 
ational determination: and the Court of Common Pleas 
flow it ſtill. Ji. 


There 
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1767. | There is no neceſſity for an attorney to go down into the 


CC country to attend a cauſe where he is defendant. | 

Pork v. Rev- | 5 | NY 1 

FEARNE. | Lord MAN STIEID— The caſe of Brifſe verſus Har. 
court is the moſt rational determination: - and the Court oſ 
Common Pleas follow it. ö; Toe” 


9 4 
£374 £4 


Mr. Juſtice HEWI TT—They do ſo. 8 
Per Cux'. unanimouſly— 7 
Roux p18eHARGED, 


Though this queſtion is now (it way be hoped) finally 
ſettled, yet it may perhaps amuſe the reader's cu- 
rioſity, to lay before him ſome intermediate cafe 
upon the fame queſtion, which I find amongſt ny 
own notes, ſubſequent to that of Bye and Harcur, 
bt prior to the preſent caſe, and which gradually 
cad to it. 55 „„ 


The firſt of them was in Hz. 1731, 5 G. 2. B. B. 
Biſbop verſus Burgeſs : where the venue was changed 
to Middleſex, becauſe the defendant was an attorney; 
though he lived in the country, and never attended 

Weſtminſter Hall. N TT 1 


The next was an action upon the caſe, brought by 
Migley verſus Morgan, an attorney; reported (very 
ſhortly) in Strange 1049: of which 1 have a ful 
note. Mr. Lacey had moved, on the behalf of the 
defendant, to change the venue from Surrey to Mid. 
dleſex; and dene a rule to ſhew cauſe. On ſhewng 
cauſe, he argued for the attorney, the defendant: 
Mr. FYaughan, for the plaintiff, Mr. Lacey (beſides 
the caſes mentioned by Sir John Strange) cited the 
abovementioned caſe of Bi op verſus Burgeſs ; and 
alſo a caſe in C. B. Hil. 5 G. 2. Hicks verſus Fat: 
where an action brought againſt a barriſter was lad 

in Cornwall ; and the venue was changed into Mrade- 

| fex, though the barriſter could not practiſe at thc 
Common Pleas bar. He likewiſe cited Bohur's It 
 tutio legalis 263, to prove © that an attorney may chaoſe 
„whether he will ſue or be ſued, out of Middleſex.” He 
argued that the reaſon why the attorney has this privi 

lege ariſes from his being obliged to attend J/e/munſier- 

| Hall : and that reaſon holds equally flrong, where he 1 
2 CC Teo” defendant 
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dtfendant, as where he is plaintiff, And though in 
Brome s caſe, 1 Keble 277. and in that of Thompſon 
yerſus Sir William Scroggs, in 2 Shower 176. and in that 
of Seaman verſus Ling, in 2 Salk. 668. and in Hickes 
verſus Fact, the defendants were barriſters, yet attornies 
are included within the reaſens of thoſe refolutions : and 
Wilcock's caſe (mentioned in the caſe of Seaman verſus 
Ling) was the caſe of an attorney; and is in point. 
Mr. Vaughan, on the other ſide ( for the plaintiff, 
cited a cale of Lacker. verſus Harcourt, in P. 2 M. & 
M. « Cafe againſt the defendant ; laid in Somerſet- 
« ſhire, Sir Bartholomew Shower himſelf moved to 
« change the venue, upon account of the defendant's 
« privilege as an attorney and clerk in court, and to 


7 


« have it laid in Mddleſex; and ſhewed ſeveral rules 
« wherein it had been done, (as for Mr. Bathurft;) 


© and urged the practice for it, and the reaſon of that 
practice, vix. their ſuppoſed conſtant attendance on 
the Court here. But DEN1ED by Chief Juſtice Holt, 
6 of ceteros tacentes : for that they have 10 ſuch privi- 
« lege.” Lord Hardwicke (at that time Chief Juſtice) 
happened to be ablent. The other three Judges made 


N 
AN > 


the rule abſolute, for changing the venue from Kur- 


rey to Middleſex. Mr: Juſtice Page mentioned a caſe of 
Mr. Knight, clerk of the aſſize for the Norfolk circuit, 
who laid his action in Middleſex, though the cauſe of 
action aroſe in Kent; and the venue was changed, upon 
the common affidavit : but, upon Mr. Knight's mo- 

tion, that rule was ſet aſide, and the venue brought back 
again to Middle/ex. (See 2 Salk. 670. Knight verſus 
Fernaly et aP. (S. C.) Now the caſe of an attorney is 


ſtronger than that of a clerk of aſſize: for an attorney 


ought to attend at Veſtminſter-hall always; whereas 
the tlerk of aſſize is only bound to attend there to re- 
turn the po/feas. And there is no doubt about coun- 
{e's haymg ſuch a privilege. Yet an attorney is more 
obliged to attend, than a counſel. Mr. Juſtice PRo- 
B VN ſaid, it was admitted, in all the books, “ that a 
« barriſter is within that privilege ; becauſe Meſimin- 
« /ter-hall is the principal place of a barriſter's attend- 
« ance.” Now the reaſon holds the ſame, for attor- 
nies: and two of Mr. Lacey's caſes ſupport this; viz. 
Biſhop verſus Burgeſs, and Seaman verſus Ling, in 2 Salk. 
668. And the reaſon of the thing is the ſame, where 
the attorney is defendant, as where he is plaintiff, Mr. 


Juſtice LE E ſaid he found no difference between the 


privilege of a barriſter, and the privilege of an attor- 
zey, as to this matter, where they are plaintiffs: nor 
did he find any determination to the contrary, where 
5 ES they 
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BE 1707. | er they are DEFENDANTS, excepting that caſe of Lacks 


- 9 verſus Harcourt, in 1 Shower 148. and the ſame caſe 
Port v. RED- in Carthew 126. But the caſes have ſince been deter. 
FEARNE. mined otherwiſe ; particularly, that mentioned in 


2 Salk, 668, and that of Biſhop verſus Burgeſs, And 
it appears, from 2 Ventris 47, (in the Common Pleas,) 
- that where an attorney is plaintiff, he has privi. 
| lege to lay his venue in Middleſex, becauſe of his at. 
4,8 te tendance. there.“ And in the caſe of Knight verſus 
Farnaby et al', 2 Salk. 670. the rule is laid down, 
e that barriſters, &c, who are to attend at Weſtmin- 
er, have therefore the liberty of laying their ac- 
tions in Middleſex, when plaintiffs.”* [1 find, among 
my own MSS. two caſes to this effect. One, in 
Ss | „ H. 5 E. 1. B. R. Collins verſus Allbam —“ The te. 
5 . e nue ſhall not be changed from Middleſex, where a 
| TE « counſel or an attorney is plaintiff ;** the other, in 
P. 8 G. 1. 1722. B. R. Foreſt verſus Chawvrth, 
“ The Court refuſed to change the venue from Mid. 
„ dleſex, upon the common affidavit; becauſe, the 
e plaintiff being an attorney, was obliged to attend 

3 5 $ the Court there] „ 
= | * Nete—That although the caſe of Lacker verſus Har- 
| court, reported in 1 Sh5wer 148. is ſuppoſed by Mr, 
Juſtice Lee to be the ſame caſe witk Be verſus Har- 
+ court, reported in Carthew 126. yet it does not ap- 
Ab pear with abſolute certainty, “ that it is the ſame.” It 
. is true, that they are both reported as of the fame 
E | term; and the ſtate of each caſe is like the other. 
. | | Nevertheleſs, there are ſame ſmall differences. vir 
| |  Barthslymew Shawer ſays, he ſhewed ſeveral ruies 
MM where it had been done; and ſpecifies Mr. Bathury!s 
| | caſe: but it was denied, he ſays, by. Chief Juſtice 
Holt, et ceteros tacentes, Whereas Carthew mentions 
Andrew Lader*s caſe, as that in which the rule was 
produced, and to whom the priyilege was allowed: 
and according to his report, the reſt of the Court 
were not ſilent; for he rehearſes a caſe which Mr. 
uſtice Dolben cited. Indeed both agree that the 
Court denied the motion, becauſe Harcourt was the 
DEFENDANT: and both agree “ that an attorney, or 
« officer of the Court, where he is DEFENDANT, 
e hath no privilege concerning the venue.” Upon the 
whole, I conjecture © that they were different actions, 
« but the ſame queſtion :? which I collect from 
zarthew's ſpeaking of the actions in the plural num. 
ber :—*<. Becauſe Harcourt was the defendant in e 

« actions. 8 | 

| The 
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Hilary Term y Geo. 3. 2031 
The next caſe, in point of time, to Wigley verſus Mor- 1 767. 
gan, was Holliday verſus Burgeſs. P. 1739. 14 G. 2 CLOnch 
B. R. It was an action on the caſe upon a promiſſory Pork v. Rep- 
note, brought againſt an attorney. Mr. Yorke moved reannz. 
on his behalf, to- change the venue from London to 
p. LEE (now become Chief Juſtice) men- 
tioned the two abovementioned caſes o Aller verſus 
Burgeſs, and ſrigley verſus Morgan; and ſaid, that 
thoug there had been a difference of opinion, it was 
then 1 5 « that where the defendant is an attorney, 4 
« the venue may, at his deſire, be changed into Mid- | . 
« dleſex.”” Page, Probyn, and Chapple Juſtices, agreed 
with the Chief: and they ſaid, it had been holden 
e that where an attorney, being plaintiff, Jays his ac- 
tion in Mrddleſex, the venue ſhall not be changed.“ 
Lord Chief Juſtice LEE concluded with — 


Take a rule: they may move 00 ſet 1 it alide if t they 
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The next eaſe to this laſt was Hilſon vers Evans, Un\, 

Sc. Hil. 1750, 32G. 2. B. R. Mr. Price had ob- 
tained a rule to ſhew cauſe why the venue ſhould not : 

be changed from Yorkfhire to Middleſex ; the defendant 

being an attorney, and ſued as ſuch. Mr. Luke Ro- bh 
binſon ſhewed cauſe: and denied that an attorney, wh 
being defendant, bad ſuch privilege. Mr. Juſtice DE- | SY 
NISON ſaid, there were determinations both ways. 1 
Lord MANSFIELD doubted whether the DEFEN+ | | 800 
j 


DANT, though he was an attorney, had any right to N 
bring back the venue into Middleſex, when the plain- n 
tiff (who has a right to lay his tranſitory action where Nw 
he pleaſes) has laid it elſewhere. When an attorney e 
is plaintiſſ, it is indeed ſettled & that he has a privi- | ry 
lege . to Jay his venue in Middleſex :” but it is not Wl, 
ſo well ſettled “ that he can bring it back thither, | 9 
« when he is defendant.” In this caſe, the attorney | 1 
is DEFENDANT : ſo that it differs from the caſes 1 
where an attorney is plaintiff. It was, indeed, holden 1 
in the caſe of Migley and Morgan, „that there was 
' © na difference between an attorney” s being defen- 
« dant, and his being plaintiff.” But in Lord Chief 
Juſtice HoLT's time, in Mr. Harcourt's cale, there 
was a ſolemn determination the other way: and, I <4 
believe, the Court of Common Pleas determine the | 
ſame way now. Therefore it ought to be looked 
in o. The rule was (accordingly) enlarged. Of this 
laſt caſe (of Milſon verſus Evans I find no further 
note: and therefore I ſuppoſe that it never came 


on again, 
But 
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1767. big the fame queſtion was revived jn Hilary Tic 1760, \ 
6 33 G. 2. B. R. in a caſe of Taſterſall verſus Hill, an Ped 
Pop v. Rep. attorney; upon a motiôti of Mr. Mpeler's, (on Ko bw, a8 1 
EARAXE. half of the defendant) to change the venue from Wir\ Ws 
| | ceflerſhire to Middleſex"; who cited N Hey verſus Mor- - 
gan, and Wilcochs's caſe, as in point. But Mr, Juſtice 
Deniſon anſwered, © that there were other books to 
the contrary.” And Lord MANSFIE hs: it had | 
been doubted, ſince he came into this Court, in a V. 
caſe of Vi] en and Evans, Mr. ap er Clerk of the I 
rules) informed the Court “ that 415 caſe had never 1 
* « been determined.“ Whereupon, the Court gave Mr. 5 
M peler a rule to ſhew cauſe. But I believe it ended 
there: for I never heard =o more of the matter, 
| Theyer verſus Eaſtwick. | ; 
To ſupport N Saturday the 24th of Fanuary, Mr. "ION moved 
— wenn = for a prohibition to the Conſiſtory Court of Londm, 
Court of Lon- in a cauſe of defamation, for calling the plaintiff whore, in 
den, for calling London. 
whore in Lon- 1 
__ . Two anonymous . in Yentr. 343 and 3 52. are in point, Tt 


vit of cuſtom, 


and that the 
ob paring It was triable at common law ; ; being puniſhable | in Lond, 


ſpoken there. at common law, by the cuſtom of London. 


Lord MANSFIELD doubted, whether the Court 


They can could judicially take * notice of this cuſtom of London. 
not. Argil vw. 


Hunt, Tr. 5 G. x. B. R. Driver et Ux. v. Colgate, Hil. 12 G. 2. B. R. Hartopp v, 
Hoare, P. * 2. B. R. | 


j 


But the foggeſtion not being drawn up, it was Ap- 
JOURNED. | 


On the Wedneſday following (28th mw this motion 
havin g been renewed— 


Mr. Juſtice AsT@N faid—It muſt be upon affidavit 


of the cu/fom of London; and © that the work were ſpoken 
+ It was ſo there f. 
holden in 


Hynes v. Thompſon, Mich. 12 G. 2. B. R. and in the abovementioned caſe of Driver 
et Ux'. v. Colgate. 


A rule was then granted, upon filing ſuch an affidavit, 
Which rule was now ade abſolute. 6 | 
Mr. 
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Bail in a civil 
action, for a 
convict of fe- 
lony, too late 
to have certio- 
rari to bring 


up principal, to ſur 


tranſportation. 


See 2 Str. 

1217. Caſe of 
the bail of 
Peter Vergen. 


Þ 


There was, at firſt, a difficulty with the Court, “ whether 
« this could be done AFTER convittion wor a felony, and 
&« ſentence of tranſportation.” 
the motion; the Recorder alledging that there was a pre- 
cedent in Sir John Strange's Reports. 


N. 


* 
2 - If . 4 | N | — 
Eaſter. Term 
6 . ; « ; 2 1 — 
| "bg iN ES N 
7 Geo. 3. B. R. 1767. N 
tg — 
uy 5 . „„ 4 
Fowler verſus Dunn. 


HE Recorder of Londen had moved, yeſterday, for 
a habeas corpus to bring up the body of the defendant, 
who ſtood convicted of felony, and was upon the 


point of tranſportation, in order to be ſurrendered. by his bail 
in a civil action. „„ AL $4 
render him in their diſcharge, aſter principal actually on board for 


But, at length, they granted 


B. There was a doubt alſo with Maſter Owen „ whe- 


« ther there ſhould not be a habeas corpus on the vil 
„ fjde;* but he was afterwards ſatisfied that it mull 
be on the crown fide, 


It.now appeared that the man was actually on board a {hip | 
in the river, for tranſportation z and that the ſhip was ready 
to ſail, | | | | 


* 


Lord MANSFIELD ſaid that 7his made a very great 
difference in the caſe. For, under theſe circumſtances, it 
might be extremely inconvenient : they might as well pray 
a habeas corpus to bring him hither, even after actual tranſ- 


portation; tor the King's writ will run into the colonics. 


Therefore THE COURT, under theſe circumſtances, re- 


fuſed to grant the motion. 


Nothing taken by the MOT1ON» 
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PHIS was a S a prohibition to the After ſentence 
Court of Admiralty, to, ſtay. proceedings there in a * gt ges 
ſuit for ſeamengy wages. * r e er,, 


$ 


„ ET | unleſs want of 
” 2 wn" Sg EA Ia juriſdiction 
The ſhip was deſtroyed at Bencoolen, by order of the go- below,aþpears 
vernor, to prevent her falling into the hands of the enemy. upon the face 
b . 1 ve 7 7 SE "4: ; of the pro- 8 
The maſter of her agreed © that if the maringgs would 


| * | ; edings. 
« aſſt, in unloading the goods,” they ſhould be Mid their 
It appeared upon the proceedings in the Admiralty-Court, # 


« that it was covenanted and agreed c.“ But it was not 
expreſsly alledged to be by deed. The articles were ſet out at 
full length. They were annexed to the plea, and. referred 
to by it; and the locus ſigilli was marked (LS): and it was 
prayed « that they might be taken as part of the plea.” 
And the defendant in the Admiralty, alledged that it was co- 
cenanted and agreed by them, that c Sg. Proceedings 
went on there, till ſentence was given for the mariners. 
After ſentence, and not before, the defendant below moved 
' this Court for a prohibition; ſuggeſting that it was a con- 
« tract by deed," made at land. The other fide admitted the 
executiqn. of the articles to have been at Graueſend. 


Mr. Serjeant Burland now ſhewed cauſe againſt the pro- 
bibition. He ſaid that the defendant below had not pleaded 
this deed here; but has pleaded another matter, and ſubmitted - 
to the Admiralty- juriſdiction: and there is a ſentence againſt _ 


bim. He comes 799 late, therefore, AFTER ſentence. 

AFTER ſentence, the Court will not grant a prohibition, 1 
unleſs a defect of juriſdiction appears upon the face of the 1 
bel. Winch, 8. 1 Ventr. 343. 1 Strange, 187. Ar- ä 1 
Hie verſus Hunt; and Symes. verſus Symes, (V, ante, val. 2. 116 9 
5. 813.) In Trin. 1759. . ; 3 Wi, a 5 | 9 

Theſe articles are not alledged to. be under, ſeal ; only, 1 OP 
P 5 they were in writing.” Therefore no defect of 1 | FRY 

EB. Kone — 8 | ER 

Theſe ſeamen were intitled to their wages: and they ſhall 1 

. . . . ( . 79 = ; | pt . 
be indulged in proceeding in the Admiralty. The ſentence NYE q: 
there was given upon the merits. Great delay, protrattion and "iy Hl 
expence would be occaſioned to them, by the other ſide's lying 1 

; F — | . PT LY x 3 TE 2.08 
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.  Wwenr v. 
+ Mr, Juſtice Ypt1s—Sevaral” 0 nſifent- Cauſes may be Fawcarry 
returned to a mandamus: the numb e them males no dif- 


ference 1 * | * 10 « - 
Mandamuſes, are diftinguiſhable i "he ce of civil 
- _ 5 FN * 4 py 


Coil, Lions concern privat rights dete party and 
arty: in civil actions, nothing is in queſtion, wherein the 
public $ concerneds And the defendant muſt, in theſe pri- 
vate caſes, know his on defence, and upon what fpot he is 


to put its: 


By ut in a mandamus win 2 ub office, the 3 
is Whether the perſon ought or ought not to be admitted 
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an  oſurphr : * if he * a gight} he ought to be N 
The (ellen here is,“ Whether upon the white matter, 
« he ought to be admitted.” The ſteward is, by this writ, 
commanded either hang. or tot ſhew' cauſe why he does 
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1965, There is no authority to warrant the objection: the u. 
Fi thorities are on the other ſide. Therefore he concurtef i 
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Wai chr v. holding the return to be ſufficient. 
Fawerrr. Ty Nao | 
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Thurſdayr4th Rex verſus John Tucker. and Eleven others, 


May 1767. 


Indiament * HE defendant and eleven others had been indided in 

quaſhed, be- 1 the ſame indictment, Which was for unlawfully exer. 

2 — 4 OE the trade or myllery of tanning leather contrary to the 

joined in it. atute of 1 ae, Is *s 227 8 4 concerning cutting and 
| tanning leather. | OR, b | 

On Thurſday 5th Feb. laſt, it was objected by Mr. 4þ 

hunſt, who moved on behalf of the defendants, to quaſh the 

indictment— iſt. That this, is not an indictable affente for 

the proſecutor ought to pufſue the penalty annexed to the 

offence, which is ſpecified in one and the ſame clauſe of the 

act; viz. forfeiture of the leather tanned, or the juſt value 

thereof. And 2dly. that ſeveral detendgnts can not be jane, 

in one and the ſame indictment. | | 


* 


A rule was then made to ſhew cauſe: and it was now 

made abſolute. Mr. Wallace, for the proſecutor, ſaid he 

„thought he could ſupport the indigment, upon the „/, ob- 
jection ; but he could not upon the ſecond, + * | 


Whereupon— . 5 * 
RULE made ABSOLUTE (for quaſhing the indiQment.) 
1 : 8 . ; N * 


Wright and Rathbone, aſſignees of Richard 
Scott, a bankrupt, againſt George Campbell 
the younger, and Stephen Hays. „ 


Friday 15th 
May 1767. 


(1 Black. Rep. 
628. S. C.) 


When, and in 12 — was an action of trover brqught by the al. 
what caſey, aſ- ſignees of Scott a bankrupt. # The plaintiffs declare 


fig” t. f > - 3 
Pill of ang upon their poſſeſſion of c@tain quantities of wheat and beans, 


oe: 1 bg” * i | 
by factor and lay their damage at 1, 00 J. The defendants plead the 
transfers Pro- general iſſue. The cauſe was tried before Mr. Juſtice 
2644 of goods N * pow a Daft 
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i: ſlated to have appeared in evidence 
N Wäleur and 
That Lew:s Fontaine, a merchant in London, on 4th June another Aſ- 
ſkipped the goods mentioned in the declaration on board a ſignees v. : 
ſhip called The Two Friends, whereof William Spencer was CAMPBELL | 
maſter, then in the port of London and hound upon a and another. 
 voyape to Liverpool: and that the ſaid William Spchcer there- | 
upon ſigned two bills of lading, of the ſame tenor and date 
as lola N ä 


| ” N 
Shipped by the grace of Gon, in good order and well 
conditioned, by Lewis Fontaine, in and apog the good ſhip 
called The Friends, whereof is maſter, under God, for, this 
preſent voyage, William Spencer, and now riding at anchor 
in the river of Thames, and by God's grace bound for Li- 
verbo, to ſay, 102 quarters 4 buſhels of wheat, in 164. 
hacks and 217 quarters 4 buſhels of beans, in 348 ſacks, 20 
matts, being marked and numbered as in the | 
margin; and are to be delivered in the like good Qrs. 3 1 
order and well-conggtioned at the aforeſaid port 215 4 Beans, in 343 4 
, of Livergo?!, the danger of the ſea only Excepted, | 5 1 
| 1 order ar 'o effigns he or they paying freight 329 7 512 ſacks. 
for the ſaid goods as fer charter- party. In wit- 2 -NSTT, 
neſs whereof the maſter, or pürſer of the ſaid ſhip hath 
E:firmed to two bills of lading, all of this tenor and date : 
ile one of which bills being accompliſhed, the other to ſtand 
voll. And ſo GO ſend. the good ſhip to her deſired port 
in fafety': Hmm. Oo + | | 
* Dated in London, 4th Zune 1766. T milliam Spencer, 
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That Mr. Fontaine, on the ſame day, indorſed one of the 4 
bills of lading to Richard Swanwick, who way then a mer- 
cent in Liverpool, as follows; viz. Deliver the within to 
« Mr. Richard Swanwick or order. Lewis Fontaine ;** and, 


by the next poſt, ſent the bill of lading, ſo indorſed, to Mr. 
SSwanvick at Liverpool ; which was received by him, | 
That on 2d Fuly following, Swimwick, being arreſted by: .. 1 | 
the theriff of Lancaſhire for the ſum of 400 J. at the ſuit of i 1 
Meſlrs. Guinand and Hankey, Applied to Richard Scoit, who 1 
was alſo a merchant at Liverpeol, with whom Swanwick had Wi 
had dealings in giving out and taking credit upon notes and : 
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bills of exchange, and % 20h, Swanwick was then indebted 
(upon balance) in the ſum of 860 J. or upwards, to become : 
bal for him to the ſheriff: which cott refuſed doing, unleſs a 
Su, woul ive him a ſecurity to indemnify himagainſt 4 
te "conſetjuences of becoming bail, and al ſoꝰa ſecurity for 
if debt. pon this, 87; anwicksproduced thy bill of lading | 
Warch he, had received i fled from Fontoilgg, and offered to % Vs 
; * 5 10 4 2 2 ö , indorſg 
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6 indorſe it to Set-: aſſurin Scott « that the s comnr; RE 
\ 12 Wo, “ in it were his own im .Jon and that he be goo Sas ang: Me. 
Wirren and (which was not true.) Upon this, it was agreed between gued the 
another Af. Swamwick and Scott, that Scott ſhould become bail to the 
fignees v. fheriff; that Swanwick ſhould indorſe the bill of lading to By it 
Camenert colt; and that he ſhould fell the goods, and ſhould out of BN #1 
| and another, the produce be indemnifidd ; and what remained ſhould be p. I n * 
_  Plied towards ſatisfaction of the debt due from Stwamwick to „ 
Scott. And upon this, Scott became bail ; and Suamuicl 
endorſed the bill of lading to Scott, as follows; _ Deliver This 
* This ſhould e the within to Mr. Richard * &gvanwick or örder; value dence, 
_ ry 1 ; _— Richard Swamuick'—and 3 the ſame tg transfer 
Colts * * 
1255 =o" Here 
That, the day following, Font tine, being come down Fntain 


* London, applied to Scott concerning the bill of lading 
which had been ſo indorſed; and 8 him * that the 
78. goods comprized in the bill of lading had been confi 
“ by him to Swanwick as*a factor — to be diſpoſed of for 
« him { Fontaine : 29 which was the truth; though 3 
1 himſelf to Scott, as the Nl proprietor. 
Fontaine then inſiſted upon Scott's Kol Nag e re ri 
or claim he might have under the bill of 7 


cott 


notice. 
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refuſed to do. Then Fonftine made an indor kad Suben 
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That, in a * days * 
goods at Liverpobl; ; and Scott deni 
maſter, by vigtue of the bill of ug which had been # 
indorſed to him; z and tendered the frei ht and charges; : but, 
the maſter, having received an ndefiond from the delend- 
ants, * refuſed deliver the goods t Scotts and. aſterxad U 
delivered then to the defendants. * j 


| WF » 
3 That Scott and n ſoot cken f verally bes.” 
came bankrupts, and a cofhmiſſion duly iſſued Againſt-cach “ 
of them, and they were thercupow reſpeftively, found bank- , 
- Tupts, and Scott's effetts 5.5 fe®properly aſſigned ta the plain- 
tiffs; who ere oods of the defendantk, and 
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Mr. — on behalf of the plaintiffs (the * ar= 17 63.5 | 

gued that they had a right to recover. 

* Warcur, 7 | 

By indorſement of a bill of lading, e property is tranſ- another AF. - 
fied; and the conſignee has ſuch a property in it, that he ſignees v. 
nk gn it over. 1 Ld. Raym. 27 1. e. ,verſus ar 83 


. another. 
9 + 4 * * V. 12 Mod. 


* 1356. and 
This aſſignment is abſolute : 1 is no truſt no conſi- 3 Salk. 290. 


' dence, no reſtriction. Suyanwick might have a igned and 8 
transferred the righy of it, before the arrival of the ſhip. 


Here was no notice of the goods being | the properyy 0 of 
Fontaine” "74 
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Ceatt wil a  pureþaſer for a valuable conſideration, without 
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Bui mi oht, if he had cho proper, have conſigned 7 
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1 boned Wem — or order, abſolutely, The . paſs 


ndggſement,ggs, much as mpney on the indorſement of a ' 


bill of hs nd Szwanuick might —_ the right juſt 
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| 1767. The goods never came to the hands of Scoll: if they hat But 1 
ever been in his poſſeſſion, that might have been a flron they Ma! 
Weent Ind caſe. But Mr. Fontaine's repreſentatives have the goods in good, Ni 
another Aſ- « their hands. = N | | | vendee { 
ſignees v. | actual p 
CAMPBELL How can Mr. Scott keep goods of perhaps che 2 of pute wit 
and another. 1000 J. to indemnify him from becoming bail for four or fie and by t 

hundred? He pretends to be liable to the action of Guinan 
and Hankey, as bail® but it does not appear that he either has If ſo, 
aftually paid, or is even liable to pay ny thing. « hap 
« Fran 
: Being equal in right, the condictie of the boſe er is the : EN 
and But this ſeems to be a trick between Swanuid cheat 

| and Scott, to cheat Mr. Fontaine, the true owner of tle 
* * goods. 4 * . 7 ; Now 

. | *# * 4 3 # * 

1 The right continued in the true owner. 5 dell 

Mr. Wallace, in reply — Swanwick was to 1 che . 1 

: a truſtee for Myrlaine. i * 
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Eaſter Term 7 Geo. 3. 


But if the goods are bend fide ſold by the factor at ſea (as 
they may be, where no other delivery can be given) it will be 
good, notwithſtanding the ſtatute of 21 Fac. 1. c. 19. the 
vendee ſhall hold them by virtue of the bill of ſale, though no 
actual poſſeſſion is delivered: and the 1 can never diſ- 
pute with the vendee ; becauſe the goods were ſold Bond fide 

and by the owner's own authority. 


- 


If ſo, then the whole of this caſe turns upon this queſtion, 


« Whether this was a fair tranſaction, bond fide, between 


« Fewanwick and Scott, for a valuable conſideration, and with- 
« gut notice; or 2,trick and contrivance between them to 
« cheat an honeſt owner out of his property. . 


Now this, which is the material fa is not ſlated, 
> 


* gell never inquired into the fact, . Szamvick had 


15 2 lated, that +»Swanwick told Scott © that the goods 

&hisbwn, and that he had paid for them.” Bur did 
catt beliede hi? That does not, appear. He truſted' to 
Wd > ** word. No uy were n no price 
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having por- @ ſaid ſon's natural life: and from and after his poke the 


n „ ber 
vr Reg — Dm | Long verſs Dennis, 
May 1767. S101 MF att} » fs: 


_ Rep. A be H re” was an FOLD brot ht by Feb In 
85 demiſe of William Hurley N VET wiſe, 22 


Abraham Dennis. It was tried at the laſt aſſizes for the 
Deviſe on con- County of Devon, before Mr. Juſtice Geuld : and a point 


dition prece- was Ove upon the following d caſe. 


dent, that if 
A. marries 


without com- © A8E—Robert Ballyman, being ſeifed. in fee-ſitnpte, duly 


tent for- 


tune, or with- made his will &c, dated 11 March 1727; and thereby de. 


out conſent of viſed unto Richard Clarke and Peter Kerſlake their heirs and 


Mould not in- aſſigns, all that his meſſuage tenement or farm called Parts 
herit, is per- Fc. UPON TRUST to pay the yearly rents andFrofits theravf! 


formed by by quarterly payments, to his ſon Robert Ballyman during 10 


e truſtees and their heirs were to ſtand ſelſed of the p , to 


without con- 


ſeat. the uſe of ſuch woman as ſhould be his wife gt the, time of hi 
death, during the term of her natural life, For r inturef 
ſubject to the proviſo or condition next 3 the ys Mrs) 
ticularly mEntioned and expreſſed ; and and 
deaths of his ſaid ſon Robert and fu — — 
his wife at the time of hfs death; a Ts 4 


| * uſe and behoof of the firft bose hebe 
his ſon lawfully to be bebotten, and the 844.0 
ſuch firſt ſon lawfully ãſſuing; ſubjeg nevgſhfeſs tb the { 


proviſo or condition; and tors want ob = the 
cond, thifd, fourth, "fifth, and alb and e ch nh 
ſong of the bag his ſai ſon oder? i mich ully 1285 2 
and the heir bf their ſevęral bodies ſe rally? "eſp th 
n they ſhould» be in ſeniority of 1 


ority of birth ſu ect th the ſaid, pro or Wihlti 
1 2 for want o ilfue maleept the bgdy of his d. ſon 


ee the 1 behooftof all and everyche dige 


] puts be begot BY, 
1 th 85 E e ſeg — * tle ſaid ror or cpnqtiq 


for want, of date then 0 the uſe and be 


(oven j two lagi Balhnan rand Elis 
b dere ren vat es 6 72 * * 
and it way me very 


Haw? ahd 9 
ce That 1 in caſghis Aalen * A, marry pri any 
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« meſſuage and tenement or farm called Parke, with the ap- 
« purtenances, to and for the only uſe and behoof of his ſaid 


« to or to the We of his ſaid fon Robert, or to ſuch- woman. 
« 25 ſhould be his wife at the time of his death, or to + 1 
« heirs of the body of the ſaid Robert, or any other truſt, uſe, 
limitation bequeſt, or deviſe, or any other thing in that 
« his will contained, to the contrary thereof in any wiſe 
© notwithſtanding:?? And his will, true intent, and meaning 
was, and he did declare © that the ſaid proviſo or condition 
« therein before expreſsly mentioned was NOT intended by 
© him nor to be con/irued or taken to be IN TERROREM; but 
« a CONDITION, for want of performance whereof in every 
pelt, the ſaid lands called Parke ſhould in no cafe be 
6 vefied in ſuck wife of his ſaid fon Robert nor the heirs of that 
6 marriage, but (on the contrary) that his ſaid truſtees and 
their heirs ſhould be be ſeiſed of the ſaid premiſes to the 
6 only uſe and behoof of his faid ws daughters and their heirs, 


bs davghtgrs reſiduary legatees and executrixes. Which will 
I duly ſigned, ſeffled, publiſhed and declared in the preſence 
of three Jubſcribing witneſſes, who guly atteſted the execu- 
fon thereof, 4 g 8 ; | 
„„ PE, 4 1 9 : yy 

Get FW. Rades Ballyman died ſeiſed, on 18th Ofler 


730. K 5 | 
* hk 4 . | | , * 
Rabert'Ballyman the ſon married Mary Stephens, on 28th of 
N „ 

14 oy” He ae ; 
dn January 1765, he died; and was buried the 29th day 
de ane month; leaving the ſaid Mary bis widow, and 
e Gphter called Maria, both mow living: which ſaid 
i eie the. ſaid Abraham Dennis the defendant. 


8 1 „ 4 


% 


> . 5 * „ 
Homah Ballman! one of the ſaid teſtator's daughters and 

feyilecs named in his will, died in the month of Oclober 1751, 

he lig eine of her ſaid filter Elizabeth; , bf A 

% 1 1 gw A 5 : WW 2: 2 

| The ſai Eligabeth, the other of the teſtator's daughters and 

lerißecs, on the Goth day of May i 32, married with the ſaid 

kichtrd Clarke ; and had iſſue, by him, Mary their daughter, 

baptized 17th of pri 345 now wife of William Hurley. 
8 „ 1 1 | 


Abe ſaid Richard Clarks and Peter*Ker/iake, the two truſtees, 
fete bott living, at the marriage of the faid. Robert Ballyman 
* * % K. 2 . | „ 5 


2 8 * 8 OS | | 2 | | 
* 


ein manner aforeſaid.” And after giving ſeveral legacies 
among his daughters, he made the ſaid Hannah and Elizabeth 


2053 


« two daughters Hannah and Elizabeth and their heirs for DS 
« ever ; any truſt, uſe, bequeſt, limitation, or deviſe thereof Dexxrs. 
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With" Mary Stephens, The faid Kapha, died in Note 
1740: and the {aid Carte died in February 1948. TY 


and alſo the ſaid Hannah her fiſter; and dd in Deu 
1754, leaving the ſaid Mary her only child and heir at lay; 
who, on the 29th day of June, 1761, married with the ful 
Wilkam Hurky : which ſaid William Hurley and Mary 
wife are the leſſors of the plaintiff,  .'+ EIT valle 


The ſaid Elizabeth, the wife of the ſaid Clarke, W 


| 38. * A 
The ſaid Hurley and his wiſe, in nieht of the ſaid Mar » 
heir at law of the ſaid Elizabeth her mother, claimed tit 
to the ſaid meſſuage, tenement, farm, and premiſes under th 
ſaid proviſo in the ſaid teftator's will; alledging, © That th 


In the 


« ſaid Mary Stephens was a woman of no circumſtances, ani 
„had not a competent marriage-portion at the time of he theretore 
« marriage with the ſaid Ballyman the ſon ; and that the 
« were married without the conſent of the ſaid truſtees firh Mr. 8 
« had according to the intentions and directions of the u dent, we 
« teſtator's will.“ | E BE: 7 was quit 
In purſuance thereof, the leſſors of the plaintiff delivered u A 
ejectment for recovering poſſeſſion of the ſaid premiſes; t nage are 
which the ſaid defendant Dennis appeared, and entered into the and ſttie 
common rule, and pleaded. And iſſue being joined, tl Reman l. 
cauſe came on to be tried at the laſt affizes for the county d a0 
Devin : when the jury found“ That the ſaid AA 9 e Condi 
<« at the time of her marriage with the ſaid Robert Balhmm theſe, thi 
« HAD à competent marriage-portion ; but that the ſaid Rohm the clay; 
« Ballyman married her WITHOUT any conſent or approbatin a 
« of the ſaid truflees named in the ſaid will;“ and thereupon But in 
found a verdict for the plaintiff, ſubject to the opinion of thi by prece: 
Court upon the following queſtion—*« Whether the lefſorsdl Jhall be « 
& the plaintiff have a title to recover the ſaid premiſes.“ ach oon 
| , tinction 
Mr. Gould, for the plaintiff, argued that though the for and a cla 
wife had a competent fortune, yet as the words were in tle be of no 
digjunctive, it was neceſſary that he ſhould alſo have the ca bold, J 
of the truſtces. To this purpoſe he cited the caſes of Hari . 
al*. verſus Alon et al. Comyns 726. and Creagh et Ux.' veil 
Wilſon et al'. 2 Vern. 572. He ſaid, this was a condition pre be p 
redent: and, to prove it to be fo, he cited Bro. title Con. 1 the « 
« ditions,” pl. 67: By the words of the will, this ela = 
could not have vgſled, fill the condition was performed. Its lerrare 
very ſtrongly and particularly declared and expreſſed in ti 
will, „ that the eſtate ſhould ut veſt in the heirs of ſud In the 
marriage, unleſs the condition ſhould be performed.“ ( danke 
verſus Bertie et al. 2 Vern. 333. . Lk . 


* 
— A — 
* — 
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* 


kt will be objeied, 4 that the truſtee might have an infere/? 


« to defeat the condition, having married one of the teſtator's 
« daughters.” | | | 


But that objection will, not hol&jn this Court. No ſuch 


objection, was offered. in the caſe of reagh et Ux'. verſus Witr 
m 2 Vern. 572. and in Harvey et al, verſus 4/ton et al. 


* * 


ONG' v. 
Dennis, 


mm 7 50. it is ſaid— As to the ſuppoſition that ſuch a 


« truſtee may act out of intereſt, or for by- ends, and ſo re- 


« fuſe conſent without any ground, ſuch proceeding would 
« ſurely. be a breach of truſt ; which this Court (the Chan- 
« cery,) may find means to reqedy, as well as in caſe of other 
« breaches of truſt. 4 | 


| . | 
In the preſent caſe, this condition is not well performed : and 
therefore the leſſors of the plaintiff ought to have judgment. 


Mr. Serjeant Glynn, who was to have argued for the defen- 


dant, was not come down. But Lord MANSFIELD ſaid he 
was quite clear on his ſide, without hearing him. 

Lord MAaNsFitELD—Conditions in reſtraint of mar- 
nage are odious; and are therefore held to the utmoſt rigour 
and ſtrictneſs. They are contrary to ſound policy. By the 
Reman law, they are all void. TEES | 


Conditigns precedent, muſt previouſly exiſt, Therefore in 
theſe, there can be n /iberality, except in the conſtruction of 


the clauſes. 


But in caſes of conditions ſubſequent, it bas been eſtabliſhed 
by precedents, that where the eſtate is not given over, they 
ſhall be conſidered as only in terrorem. This thews how odious 
ſuch conditions are: for, in reaſon and argument, the dif- 
tinchon between being or not being limited over is very nice; 
and a clauſe can carry very little terror, which 1s adjudged to 
be of no effect. Though, to be ſure, the reaſoning will not 
bold. If the eſtate is given over, ſuch a condition can not be 
got over, | 


be preſent caſe is doubly in ferrorem ; and made fo by add- 
ing the clauſe that the {aid proviſo or condition was not 


intended by him, nor to be conſtrued or taken to be in 
« terrarem,” a N 


In the caſe of Daley verſus Clanricarde, in Chancery, 1oth 
eember 1738, the condition was—* that ſhe ſhould marry 
„wich the conſent of truſtees * if not, the eſtate was 
ben over. The truſtees were applied to: they offered to 
8 5 agree 


3 
"th | 
1 


Nr NY 


— — 85 — — 
N 3 — Pe 


* rr — "EEG Eo a Tr. — —— 
3 NED CR e Pe CAS ARES vt =" Di SIA Ec. 4 — - — Fd . . —_ * 
4 —_ — — 2 A ar op 2 — N nf — 2 — 2 — > Sor - + = WEL = 
: r r : pn ons” = > SS D IS = * 


e 
_ = 9 24 — * : 


3 -O 


2" 4 


2 ay 15 wm x 
Y 0 1 = 
FEY 7 * —— 


hat 


IS 


— 


| 
7 
—— 
% 
Ta 
* 
on 
+ % 
is 


N 
. 


S 


* ——— 
5 4 7 n 
OR A 4 


T 
5 11 
* 
[ 
$1433 
"WL - 
4 me 
) * el 
: 4 
8 FL. 
VIP. 
* * 
P : 
4 . I 
BY 
a v 
i j * 
4 % 
bl "bp 
þ == 21 
3 
„ 4 
4 f * 
1 6 „ 
1 
vi Gl 1 
41.4% 8 
WE 
wal 1 
3. 1 
1 
+? * 9. 
p4 I LEN 
: IJ 2 
3 IF 
1 
{8 
+ | 2 
. * e 
*. 
1 
l 
[4 2 he | 
„ 
1 -u8 
14) RS 
1 
o * toy + 
A - 
6 } ; 
4. 
l 
13 
402 . 
171 © nl 
: \ y. FP 1 $4 
«EO ng 
E194) 
e 
Tis! 
4 $438 
g Fi # 
7151 ws # 
7 N 
1 p 
1 
e 
e 
4 9 17 
N 
vi 5% 
* * \ 
q {5 us 
VA 
' «7 
„ "HY 
| 4 "4, 
1. 
2 pf 
1 
1 
1 a 
oy 
197% 
Fi ti 
110 
I 
L bY f 
19 
＋ 
9 7 
* 
4 $0950 
4 775 
1. &4 
RN 
42x \ 
7 d#*q 
[514 * 
8 
\ 5 
$4.8 
©: 177 72008 
bh 4 
» IL 
A "we 4 
* 4K. 
NE + 
#1 
C 
1 x 
1 
, 
i — 
4 8 
1 7 9 5 
2 
# » "0h 
+ . PAY 
j 4 117 
ii 
\ * 
+" 
. 3 
2 | 
£ SY 
v 5+ 280g 
72M 
© $34 Ts 
þ 15 — Tn * 
5 1 
i 
— 16% 
. 
18 
1 
„ 
2 
N j {4 
n 
g 14 
= 
b i is 
[1 
J 3s 
13 . 
9 . 
« „ 
or 
: T 
=> 
e 
* 
e 
3 $19 
F / . 
4 6 7 - 
21'S 1 
4 | 1 
, ++ 
. 
* 2 1% 
£23” ,p]& 
b 1 . 00. 
ul han 
Wh 
_ 
: 1 
. 14 
9 
1 
1 
* 
1 
l 
rie 
Is 
© . 
1 1 
1 . 
1 
19888 
F 4 % ES 4 
4] 8 
(3. T 
ö 7. 
G © = 
— 8 L 
x ö 
e 
1 UE 
+8 
”Y % - * 
1415 
1 5 
4 4 
1 1.58 
a3 
3 
+ FS 
x 
£27 £ 41% 
45 Ks 
5 16 1 
1 T4 
1 
2 i 
f 
Sh 
1 it 1 
15 
bo 17 
k Ls 
* 
* Fg 
21 
1 
4 
17 1 4 
. p 
. * 
14 4 
n * 
5 -4 
1 
by 
1 *gt 
, * * 4 
a, 
a 
7 * 
P 
ba - 


*7] 


a 2036 


— 


ETD af 
Lose . 3 


Bens. rs 


oy 
3 


4 8 = * . — W ks * —— a — „ N 1 
7 r 8 EIN bias od oat N * * 8 R 28 5 * - A 9 _ a 

n 3 N 9 7 8 IE * 1 R * r a * „ a 
N LES 8 239 * WY» * . IN R e F TR " * " * a l 
. bb ©. 2 e 2 3 - n . * enn B 2 n 

2 2 : & ; $ we 4 0h 1 
"ONE 3 2 * E 7 1 ; * 
3 * 12 [ 6 £ 5 4 3 
3 4 « K. 6 22 EY 7 2 1 
7 of - : N 2 1 . 
& * 


33 
3 8 


Faker ren Gps ” 20 


A ree on à proper ſettlement bein made, The miartly 12 2 
as had, without their knowledge : Nh the ſe ettlement ben if, 
dherwark made, their conditional conſent was holden to 7 

; ſufficient. (+4 > fy 0 e 2 N 118 8111 oo» 94 OP +: HOG 27} The cor 
In the caſe of Burlton ef L. "verſus Ens and thin | Wich 
20th, February 1755 in Canc. the condition Was, t tha Wi; 7 

| « The , married Wit out the conſent of N, . Writing & have be 
« then, Cee, and the eſtate was given over... She, marr ing wit 
without his privity: but he gave his cc | as ſoon. as | mance 
knew of the marriage. Lord Hardwicke held. this a ff bitare, un 


ficient conſent to intitle her ©. the real and perſonal! eſlat 


which was given her, if ſhe, gnarried with the conſent an conſtru 
| approbation of N. H. to be ö in 5 
J mention thoſe caſts: to them > BY the "Court "ought ” 3H 
| to make ſtrides in favour. * forfeiture. | 
* 
There can be but one true le gal SaftraQion of theſe con dads 
_ ditions : and therefore it rite be the ſame. in . Court 1000 
Chancery, and all the other Courts of efiminſler-, all. © 
T« 
The meaning of the teſtator, or the e HA G 1 Un 
law puts upon his meaning, cannot vary; in what i ef ; 
ſoever the queſtion. changes to be determined. - | 41 
In the preſentaſe, the forfeiture is ſo cruel as FER i 0 5 
the innocent iſſue of the offender, who is to 1 it 1 Ut 1 — 
own life, at all events. | 
6« 
This teſtator coaldered money as the bil qualification N TO 
a wife; but he ſtill means to leave it to the judgment of lion? 
truſtees, © whether there might not be fome equivalent for Was 
% money: he only meant to require their ſanction, in Ife re 
his ſon married a woman without a N W | 1 
ih, wl 
who 
This is undoubtedly: a condition precedent : : it muſt hat e de 
been 8 before the ſon could take; before his interel e 
could veſt. | 10 | On tl 
A 3 m ot 
The conſtruction muſt 3 to veſt the. eſtate, « 1 caſe bü dent s 
« ſon married a woman with a competent fortune, or bai de Cour 
te the conſent and approbation of his truſtees to marry ae 
« woman without one:“ the blunder is in /he penning only. Us ot 
The meaning is“ that in ether event, it ſhall u. T1 « plainti 
n of either part of the alternative vells the eſtate. nage. 
Here is no objection to the marriage. And one of the IR 
truſtees | is become one of the deviſees over, Therefore a c FR 
1 8 ln 0! on- 


9 1 " OO 7 
| ET ö 
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oh if his conſent; was with-holden without realoti. 


. 


12 


The conſequence is, that the qudgment muſt be again Mr. 
1 Wan enn, „ e A0 „ 0 1 | 
Je THREE other JUDGES concurred in thinking it 
hive been the intention of the teſtator, that his fon's cm- 


mnce of the condition; and that he did not incur a for- 
biture, unleſs he had broken both parts of it. And they Al. 
he conſtrued with the utmoſt rigour and ſtrictneſss. 


; | 
Per Cur”. unanimouſly— 


- 


85 Pos rEA to be delivered to the DEFENDANT. 
? tht © F | % % © ih 


Morris, 'Eſq., verſus Miller, Eſq. 


Ps was an action for criminal converſation with the 
'F. plaintiff's wife. The cauſe came on to be tried on the 
Ach of February laſt: when it was not thought neceſſary to 
have a ſpecial verdict found ; but it was agreed that a verdict 
ſhould be found for the plaintiff, with 500 J. damages; ſub- 


4 


non— o 


Fi fo the opinion of this Court, upon the following quel- 


* Whether, to ſupport an action for a criminal conver- 
* ktion, there muſt not be proof of an a&ual marriage? 


\ The FACT was, they 
"The. regiſter or books Gould not be admitted in evidence, 
Lib, who married them, was tranſported : and the elerk, 
vio was preſent, was dead. So that the plaintiff could not 
prove the actual marriage, by any evidence. 1 

On the firſt day of this Term, Mr. Serjeant Davy, on 
behalf of the defendant, moved for leave to enter up judg- 
dent as in caſe of a non-ſuit ; in order to have the opinion of 
lic Court, upon wy queſtion reſerved at the trial. 


[1 


5 Re, . 1. gy. * 10 . J 1 
„ Hantiff, without ſufficient evidence of the plaintiff's mar- 
riage.“ Fo ” 5 . | 2 6 eb; : ; 2 : 8 20 N 


4 ko | T a 24% 4 5 ain aſi e thai) 8 : I | 
A rule was accordingly. granted, for the plaintiff to ſhew 
aule why the verdict ſhould not be ſet aſide, and a judgment 
of n0n-ſuit entered for the defendant. 115 | 


K 3 9 Lord 


* 
- 


# 


edlen ought” to be Neuf otberwiſz it wall be conſis 


hing with either part of the alternative ſhould be a per- 


red, That all conditions in reſtraint of marriage ought to 


were married at May- Fair Chapel. | 


7 i 


(u Black. Rep. 
632. 8. C.) 


Evidence of a 
marriage in 
fact, is neceſ- 
ſary in an ac- 
tion for crim. 
con. 


His objeRion was, ce That the verdict was found for the | 
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n * 414 l AN 708 "FER * { Mgr 5571 L ; 
| The Gant, for the plaintif invited that te da 
92 e d bn 


Euſter A1 5 ab 


_ T Vos 4115 . TY üg ner wii Up | 
IG S054 OTC aul Aba TRL 6011 | 
— — 3 Lord # Mader obſery red, die this was 4 "the be 2 ; 
Mae A doe thod WE, nw ons! heit was mY a 1228 
4: 191+ ſetial:eaſe, upon fuch a queſtion af hs, TY "feſt 
F + qudentTigy off Naw tov: 5 the fror 
85 krete Menday 18th May 1767,) it was aqui b 505 


W. Dow and Mr. ele lor the 


ten and Mr. Stowe, for the plair tif; and b/ 
e. 


We proved articles between the man and bis vile, * 
after . for the ſettling of the 8 eſtate, 1 5 the 
privity of relations on both —_— "ads mtg ohabitatin 
name; and reception of her by every body as his wife; though 
we did not indeed prove it by any 8 TT 


who were Praſant at the marrisgs. OT: 4 Lord 
e In eee, five months ago, before Lord Maſe th, 

fore of evidence was offered and recessed. „ess, 

| ile, tl 

Lord Carrara certainly may be. done tak ek 

all caſes, except le: one is in rofecutions, for Anta 


bigamy; and this caſe (if ſuch proof cannot be ber 
| received) is the other. ks "208 


31 
* 


Sir Hatcher Norton The defendant Mz ller confe fed to the 


landlord of the lodgings, « That ſhe was Captain Marni This 
« wife, and that he had committed adultery with her.” And ibi 
canfeſſion is the flrongeſi evidence, even of the higheſt crime, 2551 
So that this confeſſion is a proof of an actual marriage. But 1 f. 
in the preſent caſe, it was not Ay to e e U ip TH 
alf marriage. 5 lage 
15 plaintiff 
. The plaintiff's counſel 4 prayed, that the " Re 
might be diſcharged, and the verdict ſtand, I Fa. 
be CouxszEL for the defendant objeAed to the adniþ No 
Lility,. of the evidence of a reputed marriage only, as the] ns 
termed it. Their objection conſiſted of two E (it.) . 
does not come up to the rule © of being the be? evidence - 1 Ft 
<« the plaintiff*s power ;” (2dly.) It 2 only an ig erence d the af 


mriage, a mere reputation of marriage. 


The beten can not be extended beyond a confeſſion d 
ids being a marriage in reputation ; the —— knew 1 
ching of any — in PIR | " 


8 


gie Fletcher Narton, i in i aid that e confe Mon is better 
than f by witneffes : It renders ſuch Kue unneceſſary. 
2 in would be Bd evidence on a pro 


copfeſſion Without feſtriction or limitation muſt be taken in 
15 light agar the party e it. 
Le 8 NR A enen BY Wh 
0 Ma hana] a8 050 at preſent, remember 
— criminal ebnverſation, where an affual mar- 


was fot proved. Proof of aclual marriage is always uſed 
Inge mn pro 9 — to proof by. cohabitation, reputa- 


ton, and othar eig rad Wer on wy, * 
n Ide Me 1 MP PE WY | 9% 
*, tell you qar opinion, to-moprow, 55 
1 as 0 con- adviſare vu 


Lad Man 3 1ELD now delivered che opinion of the Cours 


We are ALL clearly of opinion, that in this kind of 


ation, an action for 
wiſe, there muſt be evidence of a marriage in fact: acknow- 


ledyment, cohabitation, and reputation, a are nat V ſufficient to 


mintain this * — | 


Int we do hover Nee Nee whet may © or + may not be 


e of a 9 in fact. 


This is a ſort of . A: there is no other way of 
puniſhing this crime, at common law. 
It ſhall not depend upon the mere reputation of a mar- 

fiage, which ariſes from the conduQ, or declarations, of the 
plantiff himſelf, N 


proved. 


No inconvenience can happe by this determination : 1 but 
incanvenience might ariſe 
which might render perſons liable to actiqns f 
N made hy the e themſelves who ſhould bring 
he on. 
Jer of Nonsurr. 


„ rie 
71 {1TÞ+; 1717 


FEE 
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inal converſation with the plaintiff's | 


In roſecutions for bigamy, a marriage in fat muſt be 


rom a contrary determination; 
ounded upon 


1 4 


tid for bigamy. Nouns w 
Therefore it is the elt evidence i in the plaintiff's Power. A LET 
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38 eu bon Holt 3196 i sd * 04 68 Parts 
* I 8 1 Lt . 1 N 1 82 | 12 [4 - bc 
Neglecting to NA R. Setjeant Nares aud Mr. Dinning few 
charge de- 1 yeſter 
| the” 


4 ay, „ why the attorney or the plaintiff ſhould 
fendant in +. en 199 1h 3 A6MLLEL A rs Fs 1 
cuſtody wich- DOtpay the debt und bet; for not avng eclared apanl 
in time, ſub- the defendant" within two terms ; 1 * omiffionvhéreof th 
jects attorney defendant obtained his diſcharge.” Bey diſputed the mea ning 
to an action. of the rule * made in Tr. 4 G. 1. 1 16 and alſo the attor. 


* This rule *ney's being charged with the debt in this futhmary way : 
/ 0 en, out, F leaſt, to be left to a jury, to jule of the fan 
e of the damage the plaintiff may have e. el. 


n 
&'* 7 
CTY. ; : 8 
RES 6 09 ZH» p48 


” 
* 
tl 


Py 
1 


5 Fletcher. Norton and Mr. Seluga conira, for tþb Naben 


Ihe point of law, they ſaid, is fully ſ ed, „ That the 
& term in which the arreſt was made; is to be con ſidered u 
« one of the two terms.“ For Which, they cited Puln 
N  verſus-HFFite, which "caſe is reported ante, Vol. 3. p. 1448, 
+ 2Wils. Rep. They alſo cited a caſe of Rufſel*wagſus + Stetvart, in C. B. 
328. S. C. _  Jately; where, in an action againſt Mr. Palmer, attorney for 
1 oy _ q the plaintiff Ruſſel, a verdict with 900 l. damages was: given 
. againſt Palmer, for his ignorance of or miſtaking this ven 
1788. rule. Therefore they argued, that no attorney can now defend 
[Note. I have himſelf under ignorance of it, or miſtaking the meaning of it: 
| 3 reported for all practiſers are now — to take notice of at; and 
he damages a 2 6 . ; | 
iven to have mult anſwer it to their clients, if they neplett it. 
5 — pounds: but they were only Aue.] 


And the remedy may be had by their clients againſt them, 
either in a ſummary way; or by way of reference to the 
maſter, „to ſee what damage the plaintiff has ſuffered 3” or 
it may be ſought by an aktion, if the plaintiff chooſes that 
e,, Er %% 


Note. It was ſaid, that in Palmer's caſe, the Lord Chief 
Juſtice of the Common Pleas, on the firſt trial, directed the 
Jury to find the whole in damages: but he was afterwards 
ſatisfied that he ſhould have left the quantum of the damages to 
+ the jury. And upon this mis-direction, a new trial was 
granted: and on the new trial, the jury gave 500 J. damages, 
S See this only; and this, upon the foot of a craſſa negligenlia hy. 
' cited caſe e „ | 
more particularly ſtated, at the end of the preſent caſe. 


(if I re 
the deft 
fendant 
ſoot, ) 


Pau 


« realy 
(which 
defence 


Her 
to pro 
way ce 
de left 


The 
groſs 1 
were, | 
blamal 


, Ir et 
on by attornies is liberal and repo, as — 25 as BOY 


i carrie en OP | 
uſeful to the publi 2 & themſelves with Pi YA 
3 and pubs tees t to be protected, 2 | 
where they act to the beſt of their {kill and knowled B 


every man is liable t error anc . ould. he very po y #3 (Lhe 
it ſhould be taken or at an attorney 18aniwe . 


+ 


for every efrx pet Puni 5 cat bes 
A wth 15 0 s employed to. recover, for Cres 
om the, ebted. FA Bebo jobs Wen 4 


[ bo ene Lands ir 
| Weir i B 5 [; I n 114 hen 1411 10 

nſef ** e, pr 2h as an attorne Yet. no one | 
will fay t. that a el Who has been miſtaken ball be charged 4 80 
with the debt. The counſel indeed is honorary. in his advice, 
nd does not demand a fee: the attorney may demand a com- 
penſation. But neither of them, e to be charged wk 
the debt {0Þ-a miſtake, 11 e 


Not only edinſel, but judges may differ, or doubt, or take 
time-to conſider. Therefore an attorney cable not to be 
me in caſes * reaſonable doubt. 


1 own, 1 was « and at the verdi * N That 
caſe: was before me at chambers; where it was inſiſted that 
thereaſon of not charging the defendant. in execution, was 
upon account of a compromiſe depending. I referred them 

to the Court; and the Court thought there was no com- 
= 2 We by vd doubt . the con- 
luuction of the 


Lord Chief Juſtice Wi Imot told me, ltd the ſecond trial, 
(if I remember, right,) that his opinion was, at firſt, with | 
the defendant : but that it afterwards came out, upon the de- 
| fendant's own evidence, (and the verdict went upon that 
boot,) „ that it was lata culpa, or craſſa negligentia, in 

« Palmer the attorney ; and that therg appeared to be i in 
reality no ground or the pretence of a compromiſe ;” 
(which had been made part of Mr. Palmer's excuſe and 


defence. i 


* 


Here, 1 think it is not a clear caſe W fot the Court 7 
to proceed in a ſummary way. In ſome caſes, the Court 
may certainly do ſo: but in ou caſe, the han or aut to 
be left to his mans ; \ 


The attornies o are far from e been bay of any * There were _ 
groſs miſbehaviour. It does not appear to me, that they oe 3 
vere, groſsly negligent, or groſsly ignorant, or intentionally —— and Mr. 
blamable: they were at deen; ; and might not, and Hudſon.) 


probably 
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Satt E ' Juſtice 'Yatrus—The:: | pradiice- upon the nit 
of Tin. 171 26. 1, is fettfed, t that the term in which 
the defentlant is irrolted; is- rethondd 728 vnc of the ty 


„ elaration before the end of the ſecond: term, he 
4 diſcharged out of cuſtody on filing common bly woe 


Sf 


And though the we 48 ADA. os ih 


We W 3 5 | 

they Coty ma e Wor of prece, if bd 

Ys tow with he law. And this rule of Court is clen 

and plain, © that the defendant ſhall be diſcharged, unleſz be 
F be oo batman ty pts 

But we ought not, in Ant caſe, to Entertain A 

tion for a ſummary proceeding : it ought to be left to a 1 

as to the quantum of damages. The whole of the debt migit 

not be recoverable: there may be favourable” circumſlancer; 


quantum of it. - 


This 
| Palmer's cafe was beter u than in Cafe The, the Juſtice 
| defendant was in execution. The whole debt there vn in favo 
3,000]. Palmer the maſter was reminded by his clerk, © tha he char 
< he ſhould charge the defendant in exectition :” and ther what 1 
were other circumſtances. The expectation of a compro- The ju 
miſe; which had been urged as arr excuſe, appeared do be mages. 
only a pretence, when it came to be examined into. 
Therefore I think this rule ** to he toc; bt ; 
not with coſts. 
C, 
„ Juſtice ASTON and Mr. Juſtice HEWITT con. u 
Sonny. in the ſame opinion. the aft 
becauſe 
I CuR'. unanimouſly— the Co 


Rurz DISCHARGED, but without coll 


„Lord MANMSII BUD. now (on 
ae din de be been Led Chief" Nane re, 
; and talked with him about the caſe of Pitt v. | 
cerſus Stewart in C. B. (Palmer's Caſe :) and Lord Chief bu. 
ullice Mumu told him, That at the ſetting out of che cauſe, # , Wils Reg. 
attorney ſhould be made anſwerable for the deht, upon 
account of a mere {bvoluntary-undeſigned” miſtake in a nice 
int of practice; but afterwards,” upon the examinatioh of 
Palmers clerk; it appeared that Mr. Palmer ſhewed 
him memorandum relating to a compromiſe between the 
parties; but the clerk told him “ that he mit nevertheleſs 
charge the defendant within the two terms.” Mr. Pal- 
ner, however, did not charge him within the two terms: 
and the hope or apprehenſion of a compramiſe was pretended. 
to have been the cauſe of not doing ſo. (And it appeared 
in this Court too, that Palmer urged the apprebenfion of a 
compromiſe as an excuſe for his delaying to _ the de- 
ſendant in execution.) But Lord Chief Juſtice Vina ſaid, 
it appeared upon the evidence, in the latter part of the courſe 
of the cauſe which was tried before him, that the * 
for the plaintiff had offered to Mr. Palmer, that if he would 
declare upon his hanour * that the hope or prehenſion of a 
« compromiſe was really the true cauſe of his A to 
charge the defendant within time,“ the plaintiff would be 
fied with ſuch declaration upon his word and honour. 
This Palmer declined. He could not (as it muſt be ſup- 
poſed, ſrom his 'vejeting fo fair a propofal) make fuch 3 
declaration, conſiſtently with truth and honour. "EEG 


This circumſtance changed the opinion of Lord Chief 
Juſtice Milmot; which, | before this evidence was given, was 
in favour of Palmer, as not being liable. And thereupon, 
he charged the jury upon the foot of a cylpable negligence: 
what I called 5 5 ay a lata culpa, or craſſa negiigenmtia. 
The jury gave a verdict for the plaintiff, with 500 J. da- 
mages. And he was very well ſatisfied with the verdict. 
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$16 Rex verſus Killett, Clerk. N . 
A Convidtion of a clergyman, before a juſtice of the peace, 83 to 
upon 19 Geo. 2. c. 21. F 13. for neglecting to read ſet out evi- 
the act io prevent profane curſing and fwearing, was quaſhed dence upon 
becauſe the evidence was not ſtated and ſet out, ſo as that chat court inan 
the Court could judge of its ſufficiency. WS. _ Judge whether 
It fet forth, that on ſuch a day and at fuch a place, X. Juſtices have 
E. one of the chutchwardens of B. came before him, and done right. 
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Tur "SE held, tha. the evidence ough t to be 


: 45 eur. They ſaid, this was clearly ſo ſettled in Rex verſu 


Biſſex, Trin. 1756, 29 & 30 C. 2. in this, Court, Whereas 
here: it is only ſaid, “ the fame, as ſet forth, being 4h 
« proved.” V. 10th Med. (Lucas's Reports) 213 . Nun 
and Green, B. R. Hil. 12 Ann. It ought to appar ta the 
« Court, from the nature of the evidence, ſpecially e orth 
4 that the defendant was 1 See alſo the c 
verſus 4: AY; P.1 (ante, err = 1163.) & 
it was alſo ſettled in the ca of Rex'verſus Lloyd 08 
2. B. R. which is reported in 2 Fr. 999. we Was 1 
and relied on by Mr. Juſtice Deniſon in delivering the refo- 
lution of the Court in the caſe of The King ànd B. 0 
where he declared, that the caſe of The King and 
againſt Pullen and others (of oath made de veritate prom 72 
generally, without ſetting it forth ſpecially, being ſufficient 


mm convittians,) is not Jaw noto it having been, ſince that 


caſe, quite ſettled « that upon a conviction it is neceſſary 


that the evidence ſhould be, ſet out, that the Court thay 
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May 1767. 


Victualler, : 

e quatinus A 
victualler, is 
not within the 
bankrupt 
laws. 


P II” 
OF Js 


« judge whether the juſtices have done right:“ but upon an 
order, it is not neceſſary; ; hecauſe the Fore will Fee 


624 Fa $i 


9 . 
” 2+ 


| Convierton . ay nt, x, 


Saunderſon verſus Rowles. 1 


Tron a trial before Lord MANSFIELD at Gaildbell in 

/ an ation of trover bro by a creditor,of a vidual 
let, claiming under a bill n made to vo 7040 VICr 
0 I before the vittualler had matted an ke 


t. 


412808 


* 


* 


begebe bre ; 
ether IRR mp 4 not exceed tho ore 
'« b _ hae PRIOR, ules it gull. in the, — 


* 


« manner 48 1875 vill vallers | 
5 Fe 5 af the, benkry 1. laws *, ſo 2 2b to a ο v 
« milſi jon of Ny THEY choad all 2441 df UAE Ns ba CF 


- aptzgtob a't 7. — JO TEN 
A Fenchel was gund 2 laint 
ſue to, the he pinion; 6 Chug, wn, e Fog 


bf i 4 
«4% E 5 Ad 


'q 
ho ra th x; 
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\ The ulage and praflice of date years 2 5 extended —— 
ruptcies beyond the inlention of the law. In the preſent: com- 
miſſion, this man was called Victualler, dealer and chapman. 
If he was a dealer, there is indeed no doubt in the caſe : . but 
there was no evidence, at the trial, of his being dealer or chap- 
man: . only that he was d viclualler. And as Gi: he is not 

395 of the bankrupt laws. 


"1 vigualler only AAR. be a 4 ( for i it can a not be called 
a trade,) by permiſſimm; by a licence: and the object of his 
dealing is under a reſtraint; he is obliged to ſell at the price 
put upon his goods by the wary eee 34 ih is obliged to re- 


ceive ſoldiers. TIED 4 


The reaſons why a an innkee 7 can not be mes | a bankrupt, | 


are laid down in the caſe of Newton verſus Trigg, 3 Med. 329. 
He buys and ſells under reſtraint and particular limitation. 
His calling is of neceſſity, and he is under the inſpection of 
the public and the power of juſtices, He does not deal upon 
contracts, as other traders do. What he buys is to a mow 

cular intent : for, *tis to ſpend in his houſe ; and thou 
pets his liying by it, yet lie does not trade at large, Fr plu- 
rimum. An inn-keeper is bound to receive gueſts: and tis 
chiefly upon this account that he hath ſeveral privileges which 
other traders have not. And the caſe of a wiualler is not di- 
finguſpable from an inn-keeper, within the meaning of the acts 
relating to bankrupts. Where a man buys and ſells under a 
reſtraint and particular limitation, . tis for his liveli- 
yet he is not within theſe ſtatutes. OY 
Un- 
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cloth as well as makes it up. So may a tanner. 80 alſo; 
a vintner, who e N e yet he 


by licence. cen en Wein 


irie e 
| Lord een eg es, he hide denn emit 
It has been much a 
Lords, who 8 
verſus Chandler. 


NE i 


The ati of the et. or de whe 2 boy 
arne Fi /o ig 


< 3 ing-korgr, Aha co rs ook 


la the caſe of Sn e of mile wot Sie 
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he Cart. 


Be Rated. very mh; 4 3 From bis 0 own 
notes taken down at the trial, (which be . to the audience 
urbutin, ) the exaQ Nate of the fats, as they came out upon 

the evidence : which he choſe to do, that the bar and the ſtu- 
dents miglit be fully and exactly apprized of the true cireum- 
ſtances — the Court groundetl their opinion; and 
. not miſapprehend them to have determined generally, 


hat viftuallers could nor in ary caſe" be © dered 45 


e u Ar, to bankrypes.”" 
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n. Mg heats to his, notes, he ſaid, were 7 
Shrauder was a publican, that 16, an alchouſe- keeper or Vic- 
.tualler. He boy ht wine, brandy, beer; and fold it in his 
Houſe; and might occaſionally ſal them, -out of the houſe, 
in 14 retail quantities, by the pot or mug, as all 1 ublicans do: 
and he kept an ordinary. He had a Haence to ſell wine, and 
alſo to ſell body and other ſpirituous liquors. His Lordſhip 
ſaid, be found (upon 2 over his 1 et} ) that he had not 
del th db K 4 700 8 e 15 thought he had: 
but he looked upon what he had taken down = be _ 
mount, and the fame-in-effef. He had taken down the 
ſion thus Whether he is a trader within the ſtatutes f 885 
1 1 If he is, the verdict is to be for for the 
endant: if he is not, the verdict is to be for the plaintiff, 
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| The only authority aga inſt this, . — 
* Juſtice, Hott, That — an inn- keeper cannot be a 

| « rupt,. yet a victualler may; reported in 1 Ld. Raym.- 287 
and 12 Med. 159. in the caſe of Meggott,.. aſſignee o Wil, 
verſus Mills and another. But that is an obitgr ſaying. only; and 
not a reſolution or determination of the Court, or a direct 6. 
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intif and Richardſon were jointly concerned in certain what he had 
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for preventing the compounding or maki Bib ferences ig 
_ Rocks or other wblic ic ſecurities; without pecif tically execy. 
ing the contract, and actually delivering the ock Sc, Th 
ence conſtitüted by this act, is the compounding Ae 
inſtead of actual performance of the coniratt : and a, pepaly 
or forfeiture of 100 J. is inflifted pop. the, offender, . : 


1 


But ths: FRO is not within the dune, It is, at mot. 
3 bond, given for reimburſing the plaintiff the moiety 
of a ſum of money which the plaintiff; had paid on accouy 

3 be 13 and himſelf. It is for the payment of mong 
* No illegal conſideration appears upon the face of it; 
an nothing rs can be received. The matter objected 

the defendant can not be received by the Court, as imub 
daling the bend, becaule it neither appears upon the recon, 
nor is in itſelf criminal at common law: and the flatuy 

not having declared ſuch a bond' void, the Court will at 


= attend to this averment, becauſe this was not any offence il 
* this act of parliament made it one. Næy. 72. Gregory veiſu 
| Olden. In debt* upon an obligation, it was faid that i 


« was made upon a ſimoniacal contract; and fo it wa 
« for ſimony.” All that was averred to be matter deburk 
and not appeared within the deed. And for that, the plans | 
tiff had judgment: for, no * averment is Ta wa Nute 
ſtatute. | 0 e be vr anoth 


7 prepar 
Mr. In 
* has 


Mr. Cox, contra, on behalf o the deen dlint, 474 tht 
the money was paid by Faikney the plaintiff, contrary to ln 
and this bond given to ſecure the Ge of half of it u 
him, was 1n 1ts nature void. To. i 
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If Faikney, inſtead of ing the 3 had only dies 
bond for that ſum to thoſe he had contracted with; ſuch 
would have been void. And this bond for ſecuring to Fal. 
ney the repayment of Richardſon's half of that ſum, ws (3 
Mr. Cor argued) tantamount to it, and equally void. 
he ren, this bond given to Faifney, for a repayment 
money illegally paid by him, to the caſe of a bond gt 
a third e for ee 9 n NN to _— 

0 —_ : 4344s dae 
| 114 81 55 

He obſerved, that is be fill line of this 2, Futon Won this 

— recover back the whole Won ow. the perſons 0:12 


1 1 
| Batre N 5 e 
er e Huck 
iner of 1, 500 1 if he could allo. 2 f 0 müc 1 5 
lat bond, and thereby be /zvice pa | e n 


Ir td partners in finu ling ould be to pay 
illegal Tonfic ideration ;” and one of them ſhould 15 

whole, and take a bond fro om the other op e ſuch 

e eee, would be void.” | boy nn $4. 
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So, if the money i trad) b de bond was advanced 0 
aid in any criminal tranſaction· l 


And he Gettionen 6enb in the Exchequer, a few O 
; where the Court 'would not relieve; in à contract be- 
en two highway-men : for, the v ee was 
nundec on a criminal offence. PALSY Hep 


So here, N ad Richandiow were vhrtivoty in all theſs 
0 _ and buth partners were culpable. Faikney was the 
xcipal : ' Richardſon, only a partner. The plaintiff ¶ Faitney) 
not an innocent e ; bur OY e and the 
0 ual offender. l 
This is a mere 60 950 of the aft; and would render quite 
ugatory, It is totally at an end, if this bond is not void: 
vr, the money would, or at. leaſt might, always be paid i in 
bi ONE. if this method ſhould now be allowed. 
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"As it was a matter of great 8 he n hoped 
vr another argument; and ſaid he had not had ſufficient time 
| N an ee, in ſupport of Be demurrer. 


Mr. Wallace, 3 in rep ly—The imaginary bonds which Mr. 
* has ſuppoſed, would not be void. However, this bond 
an, at the utmoſt, be no more than a bond without a legal 
onſideration to ſupport it. But if it were ſo, it would be 
o more than a voluntary bond; and would be ns een 
parti, 


4: 
This money can never be recovered twice. 1 or, the firſt 
tion of this act gives no ſuch recovery to the plaintiff, as 
Mr, Cox has ſurrdiled: it is confined to the v3 wh wc caſes 
herein ſpecified ; VIZ. putts, refuſals, and n 5; 1. 


Lord MANSFIELD was clear that the On” gon 
uned i in eras pen. is No ys N the 150 . 
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„ Tu IS 
1767. _ The offence relied upon as furniſhing a ground of dull 
a being able to Pay it, is not matuns in Je: tis only -e 
i fer r *= Toe BY k 


Fals » hibited by this att of patliament. 
- Reynovs ORE 5 | 1 
n. He mentioned a caſe of one Hals, a broker, (before hi 
ſelf at niſi prius at Guildhall,) where & riſcounter cohtrad, yy, 
hibited under a penalty bythe Wer iert aft 7 C. 2. 4 
was held to be void; and that the plaintiff could not recon 
thereupon. - | | 1 | 
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FR 3 Rü r 4 : N * 1 3 W a 
But here, one of theſe two perſons had paitf money for th 
| other, and upon his account: and he gives him his bond! 
_ ſecure the repayment of it. This is not prohibited. He igng 
: Ride concerned in the uſe which the other makes of the mond 
he may apply it as he thinks proper. * But, certainly, this y 
a fair, honeſt tranſaction between theſe tw, 


P 
termine! 
commiſ] 
city and 
that he 
dred pe! 
ors, aft 
Septemby 
and tum 
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there ur 
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Samuel 


If money be lent in order to pay a play- debt, (ſuppoſing i 
lender not to have been preſent at the time and place of tit 
play ;) or in order to pay off an #ſurious contract, or event 
lend out upon uſury; and a bond be given for ſecuring the p 
payment of the money ſo lent ; ſuch a bond will not be voi 
the obligor wilt be bound to pay it. Its being voluntan i 
not, of itſelf, an objection to his being liable to the payment 
of it: it is a good bond, unleſs ſomething appears to rende 
it otherwiſe. | JV 


„ on F Nathan 
| The THREE other JUDGES concurred, that this b ©&c. ag: 
5 | was not within the act of parliament, nor did it appear to hag tute in | 
x | been given upon any illegal conſideration 5 and that the pla Tag 
1 was no defence againſt the payment of it: and thereſm the ſeco 
that it remains a good bond upon the face of it, till the obi above m 
can ſhetu that it is bad. 4 1 other pe 
e Ne. | EE OL On Ms hd ſons anc 
They obſerved, that paying money to compound theſe db count « 
ferences was not a — Jo fox but only ſtood prohibited i md n 
, this act; which neither ſays or means to invalidate all public p 
rities relating to it, (as the act againſt exceſſive gaming does: perſons 
it only prohibits paying or receiving money for compounany unlawfu 
( 0 Oo, 7 OH Ip 2923 2700 pall don 

AS | air n tioned, 
This is not a bond for payinent of the 'compyſuio-mno ll babe 

the wa Faikney and Richardſon had contracred with; but! "i 
bond for Richardſon's paying to Faikney a debt of honuur, 4 n 
 rethiburſing to Faikney the money that Faikney had Re op mel 

Richardſon's account, to compound the difference of conti then 
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tar nir 8 ill. BY! 7 | YL A 8 hc 150 . 5 4 Or 1 
wherein they had been zointly concerned: and therefore it is 17 47. 
2 good bond; and the plaintiff ought to recover upon it. pap. 
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© + 1 JUDGMENT for the PLAINTIFF. 
10 (41S 143116. 9 5 5 ' "I 0 ; 
verſus John Royce,  ' Monday, 25th 


HE defendant had been indicted for a capital felony as a Perſons pre- 

principal in the ſecond degree, at a ſeſſion of oyer and fent, aiding _ 

terminer holden before the commiſſioners under a ſpecial and e e 
N a f principals 

commiſſion of oyer and terminer and gaol- delivery for the in the ſecond 
city and county of the city of Norwich,. in December laſt; for degree, and 
that he and divers other perſons to the number of one hun- 3 
dred perſons and more, whoſe names are unknown to the ju- EE 
ors, after the laſt day of Fuly 1715, to wit, on the 27th of clergy. - 
September 6 E. 3. with force and arms, unlawfully, riotouſly 
and tumultuouſly did aſſemble together, to the diſturbance of 
the public peace: and being ſo aſſembled A* then and 
there unlawfully and with force, feloniouſſy did begin to de- e 
moliſh and pull down à dwelling-houſe of Robert Marſh, Ro- ; 
ert Harvey, Feremiah Foes, Robert Rogers, William Offley, ; 
Sanuel Miggett, Richard Wright, Henry Kitt, Charles Marſh, 
Nathaniel Roe, Iſaac Lillington, and John Woodrow, ſituate, 
&c. againſt the peace, c. and againſt the form of the“ ſta- * v, 1 G. 1. 
tute in ſuch caſe made and provided. PO, | Stat. 2. c. 5. 

Tux jury find him not guilty, as to all the counts but 
the ſecond : and as to the ſecond count, (which is the one 
above mentioned,) they find that the ſaid, John Royce and divers 
other perſons unknown, to the number of one hundred per- 
ſons and more, did at the time and place in the ſaid ſecond S 
count charged, with force and arms, unlawfully, riotoufly 
and tumultuouſly aſſemble together, to the diſturbance of the 
public peace; and being ſo bled, that divers of, the ſaid 
perſons unknown did then and there, with force and arms, 
unlawfully and with force feloniouſly begin to demoliſh and 
pall down the dwelling-houſe in the ſaid ſecond count men- 
tioned, in manner and form as in the ſaid ſecond count is 
lpecified : and that at the time the ſaid perſons unknown ſo 
began to demoliſh the ſaid dwelling-houſe, the | ſaid John 
Rce was then and there 2 and did then and there gu- 
curage and abet the ſaid perſons unknown in beginning "y | 


demoliſh and pull down es e by then a 
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there ſbouting ariq; uſing £xPRESYBONS fo INCITE the ſaid 
perſons unknown To to do. But the jury further find, that 
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op. dg fil John desu nt with forcy big 9 dan. 
r bis OWN'HANDS o9.2a1 
SON for that purpoſe, OTAERWISE Than wiaforeſaid.” 


and the 
« fende 
« death 


VNV. B. The word * ADN was originally inſert u For t 

this ſpecial verdict, but STRUCK OUT by. the: Ju refrain: 

con dE a de: eter San Abd ob . elcripti 

| ; On Tueſday the 2d of February laſt, the defendant wy np 
brought up by habeas corpus, upon this ſpecial verdict; whe qrivilegi 
. | - counſel was aſſigned to him, viz. Mr. Cox and Mr. Wall; 2 Half 
and the Monday following (th February) was appointed far jo! bein 

arguing it. In the interim, he was committed to the Mu. Now 
V OOO YT IEEE YT TRY ih, he was! 

The indictment was founded on the act of 1 G. 1. . 2. « That 

c. 5. and the queſtion was, Whether he was a principal in « perlo 

the ſecond degree; and as ſuch, ouſted of clergy by thi 1 if 

s flatute.” | e In t. 

2 wut ; a ah ; | ) : . 4 ' 5 g | Chace 
According to appointment, it came on to be argued upon mare, 

Monday the gth of February, by Mr. Solicitor Genen Mr. Ju 

{Hiiles), = Rege ; and Mr. Wallace, for the defendant : and chief rc 

7 many caſes were cited, (particularly the third point of the up ber 

' caſe of the Siſſingburſt riot, in Hales's Flift, P. C. Vil. i. was Ve 

p. 463.) and. many ſtatutes mentioned and argued; fron, (thoug! 

which it would lengthen this report too much, to ſpecify eleven | 

| _ particularly. . VPV ſelon, 

n 85 Sort ho Th en adtet - tice Fe 

The very ſhort ſcope of the argument had the following 7 05 

tendency. , e al | E 

e P GE OT TNT Sts | inquire 

> For the proſecutor, it was argued that upon the preſent of caſes 

| finding, this man is a principal in the ſecond degree. 4c verdict 
faries at the ſact, as they were anciently called, are now con- mpiy 

fence n 


ö ſide red as principals in the ſecond degree. Principals in the 
ſecond degree are defined in Hales's 0. P. C. Hol. 1. N 37 
and 515. « l en e We ee e 


But Mr. Juſtice Feſſer adds to this definition, © that in 


. order to render a perſon an accomplice and a principal in x 
a | #4 felony, he muſt be aiding and abetting at the fact, ol 1 91 
« ready do afford affitance, if neceſſary.“ And this men is On, 
abetting, and ready to afford affiſtance; if neceſſary. The cording 
negative part of the finding 6nly ſhews that he was not 4 that pr 
5 e the firf degree. Enough is found to ſhew that were a 
e-was ſo in the ſecond : f. although arders. and abetters are Pen 
2 nog particularly named in 4. act of parliagyent ; yet there 18 
* enough in it, to ſne that theꝶ were meant to ue. it; 
4 LY Sy {2 gs > 75 , * : and 


4 * 


* ; 
Vu 


ae bent e "= oo. 
dio benefit of clergy is taken from them, bh it, the of, 1 beyr | 
« fenders therein be adjudged. felous, and Py ſuffen NV 
« death as in caſe of ſelony, without benefit, of clergy , ,, orgs! 

. Rorcg.,... + 

For the priſoner, it was unged—z;., That this: ſtatute is ne 
refrained to thoſe who! aFually commit the felony, 2dly. ; 

That this finding: does not draw, the defendant within the 

deſcription of a principal offender in the ſecond degree : for, that 

all ſtatutes which take away clergy ought, in fauarem . et 

qrivilegit clericalss, to be e literal] 7 

2 Hales Hit" F. 0. 335. 0 


Now this man Ray not foils afift + "hs ps encou 4 
dy expreſſions to incite them. It does not appear, eve g 

he was ready to aſſiſt them in act: and it 4s found negatively 
« @ That he did 0 Age 1 aſh oF nth. his own hay or 
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u the eu of the argument a | caſe ip one Ga at 
Ghucefter aſſizes in 1749, upon the Black act, for ſtabbing a 5 
mare, was mentioned by Lord Mansfield, and remembered. by 
Mr. Jaſtice Afton ; here Simms held the mare hy a handker- EEE 
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chief round her neck, whilſt the other ( Merryweather) ripped ef b 
up her belly. Both were indicted as principals. ; The caſe T 1 
vs very deliberately conſidered by the twelve Judges, 4 


(though it was never argued before them by counſel;) and 
eleven Judges thought the man that held the mare to be a 
felon, and that —_ y was taken away from him: Mr. Iuſ- 
lie Fi yer was of a different opinion, and ah. = Ha to be ſo, 


. — 
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** e recommended to he counke. to 
inquire whether they could-find-any authbrities or precedents 
of cales where the word . AIDING” was omitted in a ſpecial 
verdit. - He obſerved that a1D1nG? does not neceffarily 
mply that the perſorl actually did any thing : the mere pre- 
ſence may be an aiding; (as in taking a 440 at ſea.) The 

r,of perſons preſent and inciting deters others. from op-. | 
poſing ; though the perſons preſent and inciting may * * f 5 
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ay TI and omg att themfelves. | bs . 
RulE—To bring him up on the laſt day of the term. : I 
onthe day (12th Februgry 1767, being brought up a0 : 
cordingly=Lord MANSF1EZLD ſaid; There was no doubt but N 
that principals in the firſt and principals j in 9 degres f 
vere all equally felons Woes benefit of clergy. © W HY 
ene this ſtatute, —4 2 ſor this once) all ce | | 26 
Mea Mi 30 r equally gui le. | | 2 Y 1 
N The” | = 
| a © 
8 1 * ? F * 
= x 
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156. Te akt ys % 'Pvery' ſuch detmolif 9 — 

1 3 iy or beginning to demoliſn, or pull: Sy 
NZ « felony without benefit of clergy; and the offenders © therein 
| Royce." ” © ſhall be adjudged felons, and ſhall ſuffer death as in natd 


+ V. 88.4 © con without benefit of clergy.” * 


Baut it leaves the evidence to Fong law : and by wn, Jo But 
All equally kran 3 W « degr! 
'F | 118: * Kn 1 1165 doubt 6 
: The being in - e 4 „, or out in the ſs, or, ind 
„ degree, N to the priority of trial. 10 
+43 27 34 N ef 
So there is no abubt on the act, but A all are gi the next te 
un as well as thoſe who perpetrate the . "RM The 
The 2808 that take away clergy turn upon another point; 
vix. Whether they meant to Mank the x Lage 5. 
ſingle out ſome as being under more aggravating circum- 17 * 
ſſtances than others, and deſerving more puniſhment than the nk 
5 reſt: as in caſes of "ws waa and . common lay 1 th 
| offences. | 1 
8 » 5 I te 
t 
®*rfac. 1. c. 3. So, on the ſtatute of abbing # , Fil vs 5 — 1 the eaſe a i 
' The King verſus Page and\Harword was determined, in Sh Ws 
86. ) 1 have no doubt but that the intention of that ſtatute thing n 
was to diſtinguiſh the perſon who actually gave the ſtab. Hi found t 
cale differs trom the reſt, in point of * An jury ſpe 
| fore I am clear that the Nature on meant... « and: 
5 EH. W not 
+ 8 Eliz. e. 4. The piekpocbet- act F is elende not ſo a nor or They d 
92. clear as that of ſtabbing: that may be liable to doubt. © Clem words t 
« 2 ſecrets” ſuppoſe that the perſon T1 5 not be way to the words” 
private manner of doing it. 0 Principe 
4 to, on 
1 v. Kras y In wi aſe of robbery 5 in a houſe here was — 1. : W 
and Fynche's fon f 2welPs and $ Hawkins's Joke hai the | 
| 3 . | though t li nocellary to make a new act. 
1 Elz. n e They 
Vo 94 43 = ba _ caſe or book is here referred to. $ J. Hankins $ " zſiſling 
—5 G. - But + the Blatk- af * — the words are, if any per. | Hu 
3 & ſon, c. ſhall Unlavrfully an | malicioully kill, maim or and La 
« wound any cattle, c.; every fn ron ſo offending, | he- af af 
« ing thegeof lawfully ae Il be. adjudged guilty | 132 
« of felony, and ſhall ſuffer death as in caſes of felony, * Ther 


« without benefit of clergy.” And yet in the Before? 
mentioned caſe of S:mms, Mr. "Juſtice, Fs er had a doubt 
whether the ſtatute . not nin tlie offence to - 
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be a eriminal. And that determination was righr. R | _ 

1875 et 9 en ee - 449A ch e een f t R „ o oe” _— 
5 : 2 1 * 2 | 5 — ' EX 4. 4 

Tberefore there is no doubt, if It ſtood upon general Roroa, 

reaſoning. 1 pet in ane wens ige 1 8 1 * 
: BO. 2 f 3 * 2 3 

But though we are all clear chat principals ip the fend. 

f 7 | 


« degree are indiftable as principals ;” yet we haxe great & 
— on this ſpecial verdi, as to che particular wm 35 
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on indeed, „ whether it finds any thing material, at all? _ | 
- Therefore this point ſhall be ſpoken to on the firſt day of 
next tem. fe * 1 
f | Sy __ ; 1 0 
The jury can not find evidence; they muſt find facts. | 
In the caſe of Meſſenger, Green, Bedell, and others, in th it 
Keg “, it was agreed that a finding of all evidence, and no v. Kelyng, © | 1 
faft, was not ſufficient; that being aiding, and aſſiſting is a 78, 79. 1 
matter of fact, and ought to be expreſsly found by the jury; bl 
and that a verdict which only finds “ that the defendants 1 Wh 
were preſent,” but finds no particular act of force committed = 
by them, is not full enough for the Court to judge upon. = 1 
Now I doubt whether 7his ſpecial verdict has found any 1 
thing more than being preſent. - I doubt whether they have ; 1 
found that this man was aiding and aſſiſting. What te wh 
jury ſpecially find is,“ that he did then and there encourige | 1 
« and abet by ſbouting and uſing expreſſions to incite; And 105 
« not otherwiſe ; not with force, or by any perſonal ac.“ 235 
They do not find him ready 10 afſi/{ : nor do they uſe na, 1 
words to find him aiding and aſſiſting; which are neceſſary =P 1 
words to be inſerted in a verdict; to charge offenders as 4 
principals in the ſecond degree. Therefore let it be ſpoken " 5 
to, on the firſt day of next term, upon the queſtion— „ 6 
* WHAT is found by this ſpecial verdict.“ * 4, RF - 9 
Mr. Juſtice ASTON concurred. 1 
* ugh?” 1 „ 8 


P * . „„ 
They ought to have found him to have been aiding and 
aliſting; or, at lgaſt, ready to aſſiſt. 6. YEW „ 


„ 
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Hat and Hawkins, and all the writerstupon the ſubject, 
and Lard Coke in particular, ſpeak of beſng preſent, aiding ID 
al aſſiſting. ; A Ek w. 7 Ry VOWS © 2k . 


1 15 | | Re. | 
f a aiding and ane ought to be exprelsly found. 
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e ought not to depart from that prekiſion, which has been 


uired. 
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Stabbing i 
here doubt about the cale of robbing in the Ne. 


Fab S term abetting” . not be ſufficient 
without adding « aiding and Mer. "Nis 


PL ADJOURNED to the firſt an of Eater Term, 


5 
1 * % , 
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eee e on 6th May 1767, being = firſt day of this 
nt Eafter Term, this ſpecial verdict was argued a ſecond 
time, by Mr, Attorney General {De Grey) pro rege, and Mr, 
Cox, pro def. upon the point 1 on the laſt day of laſ 


term. : , 


— 


Mr, Attorney General = that the ſpecial: enki 4 v 


ſwGiciently expreſſed, to affect the ptiſoner with the crune 
charged . him. ( wp 8 


He is expreſcly found to ave been preſent; : and to bew 


encouraged and . 


12 


In 2 Inft. 182. Lond Coke, in bis comment on Wi m. I. 
c. 14. explains the words command, force, aide, and 
<« reſceitment:“ and in ſpeaking of the word, 6. Alpe, le 


ſays « It comprehends all perſons counſelling, abetting, plot. 
e ting, aſſenting, conſenting and encouraging to do the ach 


« and who are 10. preſen. when the act is done: 1 for; if the 

« party commanding, furniſhing with wea 

« e ide when the fact is done, then is Fe 75 
TT 10 K 


my , # 


In the caſe of — A commands B to — 'c al 


he beats him ſo that he dies thereof, fit is murder in B. 


A, if preſent, is alſo ghilty of offence. e * 5 0 
We 1. OI 435, owe * 11 74 n f 
* 8 rice] a” 35g nien 1 
* % : F x 
k „ , * by 
* *: 8 FO Ss 
* 71 % F 


8 t Lido we , 
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is a perſonal aft; ſo is picking a pocket. But! | 


n, or aiding, be 


Ikany one ä ; en be As 
1 15 yet a principal. en . * R 
443 and 2 Hawk. 311. 3 ä OY 183 
Lord ManskIETB—-Vgunptin aple . Bat 
the queſtion here is ©. Whe er:he did, more than 
« expreſſtons to incite,” We e Are quite clear, wi 
you, that what, you „ . is EVIDENCE fro 
. whence the, jury. might have rawn concluſio $. By 
„ the word “ aiding” is left out: which ſeems | 
be the technical term.. And the findin of the abetting ** 
is qualified © for, it is found, negativehy, that he did 
it “ no otherwiſe than by n AR RY ex- 
1 ions to incite.“ c = 
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1967; 


CR 121 
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12 
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>. 


Mr. Juſtice HawiotoThe obj en is, That it it is * 


e found '« that he 44 aid or aſſiſt: nor is 
any ſort of force ſnewn to have been uſed by him; 


but the contrary, “ that he did not ule force, or de 


« any act with his own hands S. 


9 


MI. Arronuzv -d is not neceſſary, nor filing. 


dbetting indeed is neceſſary : but "__ alone is- ame in 


the Ram caſe, - 


Here was itrong infligation by aftual ſhouting and uſin 
expreſſions to incite : and it is e e found “ that he di 
* encourage 1 abel. 0 3 


Minſbieu, Ke. Gaul and Sinner, = « abet®? Lind 
Spelman, and Diu Freſne, all ſhew, that in/tigation alone, 


without force, is the ſenſe of the word © abet: and that i it 


is Aways taken in the _—_ ſenſe. 


Seconds to duelliſts are principals in a the ſecond degree, or 


not, according to the different 8 85 7 they 6 come * 


Hal H. P. C. 443, 444 
Nullus dic citur felo printipalis niſi acton aut qui 7 95 
ahettans,“ aul auxilians aftorem ad feloniam faciendam. 

3 A. 138. And Fofter' 394. ſays, J. Perſons engaged Cc. 

* will not be involved, unleſs'they actually aided or. abettell. 

I is the mind, not the act, that r 38 offefice. ' 

a wy 
A [vane aſſiling his 5 but not privy to the W 
intention; if the perſon, againſt whom he aſſiſts him, is 
killed; it is murder in the maſter, becauſe he had malice 

Feen. but only homicide ; in the ſervant, 1 H. H. 


C. 437, 438. OS 


7 5 


FF Re rao EYES: 


II 
ol 
* 
i 
$4, 
#4 | 
j 
1 


—— aig: 
— —— _ = 


— 


> ů — E neces ra A 
S T ara a WW " 2 
— —ͤ — — — — | — Sho 
r F Cann 


n i = 2 N I . 
A ͤ bp. ee 
8 2 — St 3 4 _ 


— — = _ 
= me = 5 
Za 

— _— 


—_— 
= * A l 
Ein n 


Pg as” 
ara; 


3 wary 
—_ 
* wat 4 2 ae x” 
ryan 
2 


Sys rr 2 
an "4 
ee 
MODE, A 
iin 1 


PE 
Ir 
as 


of wW- 


A 2 — nz 


yr I by 
1 
. 
* 400% 
"Ss 


” Y — 323 om 
1 
ö — 
Df ETSY „ 
r +0 * £0 
2 3 E 
2 4 2 * 6 
r 3 


=: UF, 2 


8 
2222 


* 


2050 0 5e 35 ; 


85 94 er? caſe, 2 H. 7. 91 Enten was: hole 
N - ilty-z+ . no particular 1 7 77 was = folder 
im; nor that he was giding c or aſſiſting the reſt. 80, 4 
Rover, © Fletree's cafe, and 'Bedel!'s cale. Ibid... ene was s fowl 

205 Not ſullicienty charged them. , ef 7 es 4 
N 1 15 17 of 1 


Fre it is e td kind 2 . farce, or ſomething Cans 

;buting to the guilt. *But here is the latter. This was a 

"vs „Wega 3 9 8 defendant abetted and encoura 45 
outs and expreſſions. The mode of his abetting i 18 

. N contributing to the guilt is implied in the very . 

© : abetting. The reſult. is of courſe.” The. uſing expreſſiuns 1 

* duet comes up to Lord Hale 8 notion of PRE... | 


* f 


RIA ve © - 


%. 


" Special u need not be tai nice ald luis, as . 
indiélments or e . | 


Mr. 'Cox, contra, for the defendant. The preſent cal 
depends upon the diſtinction between aiders, and mere abel. 
tors. In the caſes that have been cited, where the defendant 
both aided and abetted, ns reins: was er neceſſary to 
be attended to, 


* 


This man can not be conſidered as a aunts: in whe (bool 


degree. This felony is not a malum in ſe: it was originally 
a treſpaſs ; and only made felony," by act of parliament. 


In much higher offences, ( * as ſtabbing,) a perſon not 

FE _ guilty of a ſulficiedt proportion of guilt- {Hall not be a prin- 

5 cipal in the ſecond e So, in Ry” _ from 
the perſon, 


In this offence, 3 leſs chan direct aiding and 
| (expreſsly found) can make a man a e in the ſeco on 
| 1 3 degree. _ 
„Der thing ſhall be taken mall favourably hos the pri- 
ſoner. This is always laid down: and it is particularly ſo, 


in the caſe of Regina e agen et * 214. * 
"20S | 1 8 


>: wb * 

This 0 offence is little more than a treſpaſs. The man i 

nothing: It does not even appear that the T of 

incitation were heard by the perpetrators of the fact. The 

ought to have ſhewn that the miſchief was done in _ 
rooms of theſe expreſſions of invitation. | j 


1 and Whine ought to be ren foutid. 


cal: but ci may. 


ker verſus Page grd?Horwoed, Siyle 86. and Aleyn 43, 


is exactly ſimilar to this gaſe. 


were only preſent, and. Abetting the perſon that did the 
but uſed 1 Arion towards the death o 
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The deſendants in that cale 


were admitted to their clergy. 


* 


« frons to incite. the ſaid, perſons 80 to do —t 


| ſhout :” for ſhouting is the laſt antecedent. 


f the party: and. 


7 


they 
"TH 
* 


| 7 TE bs. | 8 * . by 
$ + 7 = o 1 * : wt. / , . PLES 17 4 4 TIS | 0 N a 
But thit dbetting is confined to. ſhouting and uſing ehr 
it 15—* to © 


1 


In the caſe of Meſſenger and others, the « aiding and M- 


ing were holden to be eſſentially requiſite to be exprelsly * 
found as a fact. Green and Bedell were diſcharged; N 4 7 
they were not expre/sly found to be aiding and aſſiſting. We, 


| Hitting is leſs than aiding and aſſiſting. 
| which ought to have been expreſsly 2 


95 


The latter is a fact 
by the jury, in order 


to make this man a principal in the ſecond degree: and nb 
ſuch fact being found againſt him, he ought to be diſcharged. 


Mr. ATTORNEY GENERAL faid, that as Mr. Cox had not 
put it upon any new. foot, he would not trouble the Court 


with a rep). 


Lord MansrIEID— We'll think of it, and 
tice when we are ready 


on Thurſday laſt, the 14th inſtan 
livered the reſolution of the Court. 


* 


* 


* 


to give our opinion. 


Cuz'. adviſare vult. . 


give no- 


t, Lord MANSFIELD de- 


| The queſtion intended to be left to the opinion of the Court 
upon. this ſpecial verdict, was Whether perſons preſent,, 
* aiding and abetting the others unknown, in beginning to de- 
* moliſh and pull down the dwelling-houſe, (who are called 
« principals in the ſecond, degree) were within this ſtatute.” _ 


and we are al 


Opinion, 


But then a queſlion was ſtarted W Whether 
* aiding or aſſiſting was at all found by this ſpecial verdict, 
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And we were all of us 5 opinion « That they 
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t in our 
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1567. ene Bs of it going th « 
12 I aging and abetting. , by «e) 
EX ms | | 
Ter + "The doub "woke 's on hal is faid'is che caſe of Me VOY * 
3 Feen, Bedell, Ane athers ; 3 nd. 815 5 objections that 4 & 
| e in thole, caſes to the want $i ls and 9 4 cour: 
e verdi &, "mig ght not preyail i in is.” TR? « uf 
IA: 4 £8; 31:5 7 5 1 guy rf TOI »y this! 
, N. a doubt pirlieatarly aroſe ol the omiſſion of LOR « th 
adding the word © aiding :** for, though, the. evidence which | 5 
| hei jury ſlates in the ſpe cial verdict were, admitted to be ſuffi. 11 
cient to ſupport ſuch a Aa Mey had gone on to dray find: 
be concluſion ;, yet this was faid to be no more than a | finding of 4 OY 
mere evidence, wagons drawing a colicluſign from i . * afc 
C850 and a 
And it 'was ſaid too, that, even ths ending « his being pre⸗ 110 
«, ſent encouraging "and abettin 525 ſhouting and uſing ex. | Bu 
4 preflions to incite,” was gifalifi the negative finding « the 
witch, follows it;.“ "that be did not 2 force begin to de- & anc 
«© moliſh or pull down, or do any act with his own hatids or « den 
"on for that purpoſe, OTH ERWISE than as Hera 2 and 
per 
Tenderneſs lg ught always to pred] in e eaſes; fo * 5 
at leaſt, as to take care that a man may not ſuffer othertnſ | Mr 
_ than hy due cou wy of law ; nor have any hardſhip done him, or mar, | 
| feverity exerciſed upon him, where the conſtruttion may a « ſho 
mit of a reaſonable. doubt or difficulty. TCO OS | « kno 
. „„ cedent 
But tenderneſs does hot require ſuch a ls of a | 
[d perhaps not abſolutely and perfectly clear and expreſs,) But 
would tend to render the law nugatot;” and meffectual, and de. that cc 
ſtroy or evade the very end and intention of it: nor does it obviou 
require of us, that we ſhould give into ſuch nice and ſtrained contex 
critical objections as are contrary to the true 8 and 
it of it. : Fo e | «yg 
A 0 three t 
But however, there wii a doubt raiſed upon 955 Gen to be 
verdict, we have conſidered of it, and taken time to form our 4 houl 
ep and determination upon the validity of the objettions, 
Thi 
And we are all of opinion that the verdict is laue 2 — 
find this man a principal in the ſecond degree. y Bos 
Hiding is an equivocal term : but abetting certainly, rake 2 | 
hag A r in the ſecond degree. OY C57 4.8 the int 
.* is true, that the word c aided” is not 1 7 in this were) 
| ei verdict : bur it is found © that he was ein and did bl 


« then 


4 perlen unknown ſo to do. 35 


the indictment: they have fou 


a principal in the ſecond ths of 


Fetter . oo 2 hi 9 
« then and there, opedurage ind ab, by ſhouting and uſi "i | 


e 
« expreſſions to 1 Ws Und gig ok 


The bave 2 found the concluſion, „ that Rovcs 
« #d arg and, a ol They have alſo. 585 12 he nf —— 


couraged and a ette 0 LY by then and there outing and, Le 
« uſing : ex reſſions 0 I ite the perſons tõ do the act. ** 
this En Haig can not vitiate their former . 7. - 2 


1 be 0 then and there encourage and abet.“ W hes » 


1tis obj jebted, Wat this i is NoT the WHOLE, 'of ie they 
1 for, 4 find 0 7 that he did no act svith 
« own, bands or perſon, or that purpoſe, other? chan as. 
« aforeſaid,” And it is true, that * . ſo *. ons 
and _— this further gy” 5 
But it is allo as true, that they have found at cha® he was.” 1 
« then. and there preſent, and did then arid there encoutage 
« and abet the ſaid perſons unknown, in beg inafig to: 
« demoliſh and pull down the ſaid dwellin; 2 % by * 
« and there ſhouting and uſing expreſſions + to incite the laid, 


* 


3 


Mr. Cox very 0 4 that in point of gram- 
nar, the jury have only found him to have abetted « by 
« ſhouting and uſing expreſſions to incite the ſaid perſons un- 
« known" TO SHOUT; for, that ne K the laſt ante=- 
cedent to the per 10 fo to FR F 


” 


But weare all of cp, that there i is really no eto for 


that conſtruction: it will not hold, either in regard to the Wo 


obvious and manifeſt ſenſe and meaning of the ſentence and its 
context, or in prone of grammar. a ee 


So to do“ —is © to do the Acr:“ which act i is, two or 
three times qver in this ſame ſentence, fpecified and deſcribed 
to be « probs hn to demoliſh and nl er a . 
* houſe,” x 
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This 3 hold to be ſulficicat to find this man to be 


4 y 
FE *. 


The jury have expreſely found, Tuer he ee 2 
atetted the offenders, in doing * criminal act mentioned in 
HOW he encouraged and 

abetted them; and have ſpecified the particular circumſtances 
of his doing ſo. And thele- circumſtances amount to evi- 
dence: 
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1767 dence'of it: a: are, in point A 15. 2 
for. | * . that be dick ene and abet nee Ain » 


N oe "ih ITE de pe. fe 3 
Ror ca.. {Therefore there lies ao objoBionin point of: form, wt | mak 
1 . verdict. 08 * Ni . calle 
2 : : 3th; 5 ' . by K 
„„ 3 exicouraging abetting, pine all 
Ei + known, to the number of one ing "pd, and more, with = 8 
. BE and arms unlawfully, riotouſly, and tumultuouſly aſſembleſ | 
„ob tofiether to the diſturbance of the public.peace, in feloniouſy, 4t 
3 _ . with force and arms, unlawfully and witii force beginning to this x 
1 dsmoliſh and pull down a dwelling-houle.; and. een k charg 
. 18 e in eee, ble 5 A guilty 
F reaſonable that he mould - ney W bt whet] 
WE him have time to conſult his counſet 44 w or N en be been 
b any nee in arch of judgment,” VVV verſus 
4 | ; * Wikereupori, Mr. Cox deſired he. ; might 1. va. up 1 — 
4 « La on that day ſe Hniglitt. 18 kaſka 
; | A RULE was made accordingh; 1 
q * Mr 
. Solder now W to the bar, Mr. Solicitor Genen all thy 
7 {Wiles ) prayed 1 againſt him. | i caule- 
F Mr. Car and Mr. Wallace for the defendant, mentioned WO 
3 fore objections to the record, in arreſt of n, 1 any of 
N j | 1ſt. The commiſſion of asl as ſet out, . * 
ſhew that Mr. Juſtice HEWI T (before whom he was tried i neat 
11 | ' was of the quorum : it does not ſpecify him by name. In the | f * 
9 g commiſſion of oyer and terminef, it is ſtated “ that he was of « 7 
al the quorum : but the commiſſion 2 gaal - delivery does not * 
5 thew it. . 2d. 
| fer IRA upon tl 
2d. Objection. "Hs Fae not 2 to have been any iſ termine; 
joined: but immediately after, the plea of not guilty, and with- isa pre 
| eut any iſſue joined, proceſs is awarded. In Mackalhe's caſt The de 
9 Rep. 63. a. (which was at a ſeſſion of gaol- -delivery at the „ out 
Old Bailey,) iſſue is joined upon the record. [But they owned be delix 

it to be the practice, that iſſue does not, in ſuch cane uſe to 
appear upon the record, to have been Po nor 1s it the = Tre 
Fea at the Old Balg. *. „ Sy 


* 
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7 ad. ObjeRion.—The juſtices of e delivery are ly | 
to be © afjignzdto deliver the gaol: but" it does not thewh 
whom WT were aſſigned; e it wht that 2771 10 
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6. 24. 6 2. requires that juſtices of gaol-delivery ſhall be „ "i 
made under the great ſeal: and in Hob. 139. they. are REX TS. 1 
called the King's Juſtices. Here, they are neither ſaid to be Ror es. "oh 
by letters patent, or to be juſtices f our Lord the King,” a 1 
aligned: which is. the leg that ought to have been ſaid in 0 
the deſeription of them 127 1 of 
4th objetion—The Court can not paſs. a judgment upon li 
this man; becauſe the record is incomplete : for the jury are : Ws 
charged to inquire againſt three, and three have pleaded not * 
guilty; but it does not at all- appear aubat is become of the 1 
uber two. It ought to have appeared upon this record, 7 
whether they were convicted or acquitted ;_ and what has 9 
been done upon thoſe indictments. In b. 106. Drury "IM 
verſus Dennis, in treſpaſs againſt baron and feme, for, beating "0 
the plaintiff's mare; the jury found “ that the wife beat 1 
i. — This was holden to be an imperfe& verdict; the 1 
huſband being neither acquitted nor condemned. 1 FO bf: 
Mr. Attorney and Mr. Solicitor General, contra, anſwered, 1 
all theſe objettions : but it is needleſs to report them; be- 1299 
cauſe— - 6 | 1 1 
IE COURT were clear there were no grounds for 1 
F i 
ſt, It is not neceſſary to ſet out the cottmiſhon of gaol- 1 
delivery at large: it is mere matter of deſcription. In the * 
commiſſion of oyer and terminer it is © of whom our ſaid 1 
„Lord the King wills that the ſaid Sir Henry Gould or TY 
Janes Hewitt eſq. ſhall be one.” bo 5 1 
2d. Joining iſſue is not uſual or neceſſary for it to appear ; 1 
upon the record, in caſes of this kind, at a ſeſſion of oyer and q 
termmer. And upon a commiſſion of gaol- delivery, which _ | "A 
a proceeding ore tenus, and inſtanter, ns iflue is joined *. * See Raftalſ's *Y 
The defendant fays—* I am not guilty; therefore let me ry 17 
« 5 b s : : oke's En- wal 
out of priſon,” And if he is not found guilty, he is to tries, Tre- 1 
be delivered out of priſon. | maine's En- 48 
| 75 „ | | tries; particu. © 
larly Tremaine's Entries 236, 287, Rex v. Doughty et al'. where the want o Joining 1 B 
Tue is afſigned for error (upon an indictment at a ſeſſions of the peace and oyer Til 
and terminer at Hicks s Hal :) yet the old practice . continued ever ſince. In 23 
Purchaſe's caſe, 9 Ann. at a ſeſſion of oyer and terminer at the Old Bailey, it ap- 6 # 


pears by the Gtate-Trials, vol. 8. p. 286, 287. that upon, the record, n iſſue is 
a8ed; and yet no exception was taken. . | 
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Nl. It ſufficiently appears, upon the whole record, that 
t King's Juſtices: and they, can be aſſigned by 
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nobody but the King.“ * 
Vo *. IV. 5 3 * | 4th. There . 
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1967: 4th. There was no need to take any notice of the other 
Len ann CWO: Tbe certiorars only requires the return of the india; 
— — £4 } cam 4 nr <1. 1 Ne U 1 imdid. 
Rr i ment and ſpetial vetdict 44 te %% Mane: the recbrd is won. | 
Rores“ plwete, as far as the requiſition of the writ of certiorari goes 
„ N eat of each are ſeveral," He is not charged 'as' aj 
4 2 acceſſary. © I hen indeed, it might have been a different cal: 
but the caſes of theſe defendants are diſſinct and ſeparay, 
Therefore it was not neceſſary to return what was done a 
to the reſt; or to take any notice of them 

7 "WHEREUPON OE UG U OUT MOD Mo YL oft a6 
The defendant being firſt aſked « What he had to ſo 
« why judgment ſhould not be pronounced upon him aul 
« 'ſentence awarded againſt him? j 


. 


13 
4 


| | Mr. Juſtice VAT Es, the ſecond Judge aids Coun, 
(after a very proper expoſtulation with the defendant, ty 
convince him of the enormity of his crime, and a very ſe- 


* He never Whereupon, per Cunr'.— 
was e | 
t | 7 ; | „ . | . 
1 A RULE was made for his * execution on thi 
he died in the day fort'night, at (the uſual place) St. Th 
King's Bench mas a M atering's, in Surrey, © © 
3 in i | | E 5 
E „1 1. 3 f . : : 
7% N. B. He was in cuſtody of the marſhal of thi 
7 Court: in which caſe, this is the uſual place of ei. 
1 "ung | cution. See the J caſe of the two Athoes, (father 
vol if and ſon,) P. 9 G. 1. who were executed there; 
though it is ſaid, in a book commonly called 8 Mad. 
K p. 146.) „ that they were executed at the commt 
* „ gallows in the county of Surrey.“ e 
a 1 | — 8 
„ 8 FA | ; "xa 
4 * 4 
+ * 0 Ny : 8 a *YÞ 
AF * v 
| þ l 8 3 
; „ : 3 5 
W , . % 
s * * 4 
; 3 | : 


rious and pathetic exhortation to repentance, as he could 
have but ſmall or no hope of mercy,) Ne ok 


. 6 1 


PRONOUNCED SENTENCE of DEATH upon him. 


Lord MANSFIELD then aſked Mr. \Attorney-Genenl 
« what he had to pray, as to. the time and place of 
« execution: x 


Who anſwered, that he had nothing particular to pray: 
as to either. 155 1 bits 


E 


f: 


* . > 4 
— 4 «+ 4 
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office of an alderman of the borough of Leitefter. + 


$F 4% 7 £741 + {i 3 \y o 


The defendants returned for cauſe of removal. That the 
leid James Siſmey, after he was elected, placed and ſworn into 
the faid office, and before amotion of him from it, that is to 
ſay, on the 1/? of May 1766, DEPARTED, with. his family, 
frm the borough of Leiceſter aforeſaid, and the liberties thereof, 
and ENTIRELY left the ſame, with an INTENT to reſide, in- 
hubit and duell, with his family, for the future, elſewhere 3. 
and from thence, and until and at the time of the amotion 
of him, did continually abide, reſide, inhabit and dwell, with 
bis family, out of the ſaid borough and the liberties thereof, 
amtrary to the duty of his office aforeſaid, to the great injury and 
damage of the mayor, bailiffs and burgeſſes of the ſaid 


They then return, That on the Loth of September 1766, 
Jiſeph Chambers, then mayor of the ſaid borough, and the 


being, in DUE manner met and aſſembled at the Guild- Hall 
of and within the ſaid borough, concerning divers matters and 
buſineſſes relating to the ſaid borough and the good regulation and 
grvernmbnt theresf ; of and to which ſaid meeting or aſſembly, 
due and reaſonable notice and ſummons was previouſly ſent to 
all the aldermen of the ſaid borough for the time being, 
refdent or being within the ſaid borough and the liberties 
thereof, in order that they might attend at the ſaid meeting 
or aſſembly, | | 


They further return, That at the ſaid meeting or aſſembly, a 
charge and information was made and given to the ſaid mayor 


* of his having departed from and 0 the ſaid barough and 
* the liberties thereaf as aforeſaid, an 
* and duvelling OUT "OF the. ſaid borough and the liberties 


* and to the great damage of the ſaid mayor, bailiffs and 
* burgeſſes of the ſaid | borough,” as @ reaſonabis gauſe for 
be removal of the ſaid Fames Siſmey from his ſaid fee. : 
| | 8 „ AG TP 
. WHEREUPON the mayor, and major part of the alderme 
df the ſaid borough, ſo then and there aſſembled. as aforeſaid, 
id then and there duly diſcharge and remove him the ſaid 
[ems Sifmey from the ſaid place or Office of one of the 
= l aldernien 


. 
# = Þ 8 PI, 1 


- 


25; \*3 414,311 FLAKE ID 2 1-5 4&6 | 
tr Ts ty LAID TE vid 27 V bas „ 
d Aldermen of Leiceſter... 
PS e ; 

1 reſtore one Jumes Siſmey to the 


Return to a 


and aldermen ſo aſſembled, againſt the ſaid James Siſmey, 


* thereef as aforeſaid, contrary to the duty of his ſaid office, 


1767: | 


Wedneſday N 


27th May 
1767. 


+ 


mandamus to 
reſtore an al- 
derman, diſ- 
allowed, be- 
cauſe it did 
not ſet forth a 


total deſertion 


from the place 
of which the 
party was al- 
derman, 


major part of the aldermen of the ſaid borough for the time 


of his abiding; reſiding "Ba 


2097 


—— — 
L F - * 


CC der ed ag 


© FS 
7 e 
FE . 
— 


—— 


8 * 9 4 — ä as 2 n n rr * r TR q 
_—_— _ » Fs: Fg +» Lo AAA * art . \ 7 9 7 bags ww * FA * 2 * * (> 3 n * * 
I r N Fr wy” K N 1 A S - AI, 0 * 1 9 R A F FT 9 : 
8 8 WIT 9 Pt N N Ki 4 RS OE TAE 3 Fg BELVOIR INNS 
g 4 _ £ : „ — — . 


Lee 5 Eibe ehe 7 bal 
128 5 | aldermen e f th (bd borongh 7 FOR Ss HR Fat ym Axel, 


8841p. lince rem ainel, 
Rxx W. L 4 and ftilt is Vf continues 2218200 aig n ara 


CESTER\.,9.1\/ from. Ang thereupon they can not reſtore him, Ec, 5 
Mayor, &c. d in tbey are coat 5 „ * & Rent 6+ * 


= Writ 4. T4 £20137 FIOQUUT £7 9:9 77059 9211 21 311 = © the h 
Ks Mr. Valter, for the proſecutor, ,\dhjeRte" to this return he wi 
as being inſufficient. 
whit Rr ts of F STA ATN mu 
Ĩſt. The corporate meeting is only-wetarned. to be aſſen- cred) 
5 5 1 as bled & upon due notice: whereas there-ought to ng How 
$a | parties notice; as it was not 17 A Noe In "Wa 


722 Ad. No notice was given | to the perſon. + ne 1 ay 
I charge upon him. | 15 97004 


Id. Non tonflat that the corporate. body heard the charge, 
or determined upon it; or that it was determined at all, 


4th. Conſequently, the amotion of this gentleman Wa F 
regular. | 
th. No neglect of Fwy is charged; ; only that he abſent 
himſelf from the borough. _ Res 
| pot uſu 
Mr. Hill, contra, for the corporation. 
1ſt. It is ſtated particularly, that he and his family tal Bi 
left the borough without intention to return; and had bern 
Only from ſo abſent, above a year *. This is a good cafe of amotion, 
— 42 — * It is expreſsly ſtated That all che corporation (the mayar 
hs and aldermen) had notice of a corporate meeting /o 4 th 
141,41. ® buſineſs of the corporation.” It is not neceſſary to per Rex 
5 14 the particular buſineſs to be done. It would be extremel 
inconvenient, if it were holden neceſſary that every corp0- 
rator muſt have particular ſpecific notice of every ſingle buf | 
that might occur: a notice to each member, to * R 
% do the buſineſs of the coporation,“ is ſufficient. n 
e Þ | Juſtice Eyre's opinion is ſo, in the caſe of Rex verſus Coy Wormatio 
. ++::+:+, ration of Carliſle | See 1 Strange 385 2 and it was = * tain 1 
66 Jl u boy by the reſt of the CO” 15 15 ; * fo 
0 * Fact e alſe 1 
pid, Ratios verſus! ne 2 156 Naym. * is. * Georg, 
|. point—that. if a capital burgeſs leaves the borough fu) in the 
there is u need of notice 40 him. ry | ere the 
5th. In the caſeof Vaughan verſus Lowir, Carthew 227. DANY Aer 


Chief Juſtice held that the not inhabiting within the boroupl 
is a good cauſe of amoval. The City of Exeter verſus _ 


* * 1 


3 


22. Holt's Rep. 169. and 12 Mod. 27. S. C. < 

10 Ro verſo 1 8 Nel; lee 
io £4} 2435 In 9 WODTONA eo HSA! en ; 14; 

e "ak e e bm” K J. 
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, : I 2s. * ; ' x . 
e 3% fg JTOIDL TOU O63 ,750) AOQUaTDY b5oAs Amo 
Lord MANSFIELD— hy: wan Bad NOT, totally left, 
the borough. There is no pretence to ſupport this 


he was only abſent. about Farr; merle e 1 1/ 


Mr. Juſtice YATEs concurred. The caſe juſt now 
cited) out of Lord Raymond is in point again che return'®. 
How can the corporation know his intention? How did they 
altered his intention. 5 | 

Lord MANSFIELD—But they have never aſtæd him: 
they have given him 79 notice of the charge. There is no 
pretence for amoving him. „ Bee 7g 


Per Cu K* 


RETURN diſallowed: and a PEREMPTORY 
. MANDAMUS ordered, 


rng bieg 2 


* 
* 


RESTORATION-DAY : Only one Judge came down. It is 
pot uſual that any buſineſs is done upon this anniverſary. 


return: - 


bas eagles £35 
Mayor, & 


* ons 


*The words 
are Other · 
« wiſe, if he 
e only left the 
c burrough a 
cc while, for 

ce his health's 
&« ſake & c. 


Friday 2gth 


May 1767. 


But this being the et common paper-day, the one Judge 


went through the paper: otherwiſe the parties could 
not have had their Judgments within this Term. 


dex verſus William Davis Phillips Eſq. Mayor 
of Plymouth, - 


made upon the defendant, to ſhew cauſe why an in- 
formation ſhould not be granted againſt him, “ for cer- 
tam miſdemeanours in his office as a juſtice of peace of 
aud for the borough of Plymouth, and for the illegal and 
falſe impriſonment of Hugh Smart, William Puckey,- and 
' George Lemon, being officers of his Majeſty's quitoms, and 


After Mr. Attorney General had opened the tnfons ©! bp 


417. 
119 
ane Salt W113 
N 7 1 
* 23 F 4 * . 
I 
? 
* 
*. z ow * 


| R. Attorney General {De Grey 7 moved for a rule to be 


Saturday zoth 


May 1767. 


Information 
for a miſde- 
meanor re- 
fuſed to the 
Attorney Ge- 
neral, on be- 
half of the 
Crown, be- 
cauſe he may 


in the due execution and diſcharge of their office. (Theſe grant one 
ere the words of the notice of motion given to the juſtice-) himſelf. 


2 r — 


ee. er rd 
\ — — — bore Boe — 
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Eaſter Term 7 Ge 3. 


00 MANSFIELD aſked ki" Ow nee hay * 
FER Drs e moved this A019 0, A Ho MEL AH SW ee * 
Ex v. e de ry way 
- Mr. Atorney ale char be moved it on N 70 wo 
eee clown. ene eee lieg 
| Whereupon— e ä pals, 
ee ee e | CER 
| Lord Mxyorizto rejefled the n e Adele and 
t at he would never grant a morion for an Atiformiation 15. the 
pl ied for by the Atthrney' General on hebalf of the Crowy: IW. 
| | becauſe the Attorney Ge has himſelf power to grant i, the « 
ür he judges it to be a proper caſe for an information; 'a} row, 
f 1 . it would be a ſtrange thing for the Court to direct heir offer feet, 
9 | 2 to ſign an information which the Attorney General might reg! 
5 1 ſign himſelf, if he thought proper: and if he did not think i Grea 
a proper caſe, it would equally be a reaſon why the Coun the d 
ſhould not intermeddle. If the Attorney General ſhould hay n 
any doubt about the propriety of it, he might fend to the ſuch 
magiſtrate complained krone to ſhew him cauſe Why le ſame 
ſhould not grant it. coulc 
turn, 
He ſaid, that be had rejefled fuch a m6tion two or thre and e 
. ont times, fince he came into this Court: it was once denied v dang 
P- 7365 50 Sir Fletcher Norton, when he was Attorney General s; aj mage 
? once, before that; and he would never grant it, buckle it Lord 
was the proper province of the King's Attorney General u riding 
do'it himſelf, inſtead of apply ing to this Court for their leare the k 
to do it. the f 
| ing it 
Mr. De Grey ſaid, it was out of peer to the Court, that amen 
the application was made to the Court, inſtead of uſing hi 
own power of doing it himſelf. | On 
Was n 
| Lord MANSFIELD— If i it appears to the King's l and a 
torney General to be right to grant an information, he mi | 
do it himſelf : if he does not think it ſo, he can not t expel Th 
us to do it. 1 8 
| Morioy inn to a 
c. 76. 
| Rex verſig The Tahabitants of Harrow, al 
road 
Inditments HIS was an indiment for not repairing a « if Brentf 
for not repair; way. 4 road |, 
ing highways, | 
formerlytaken 5 n Tis 41 WE 1 to the 
firictly, but of The 1 DIC TM ENT ſets forth, That from time to tin 


late with Tc 
greater lati- | Whereof the memory of man is not to the contrary, there 1 


tude. 


El 


— —— HAMLET of-Roxeth in the pariſh of Horrav . 


with their horſes, coaches, carts, and carriages, to go, return, 
paſs, ride and labour at their will and pleaſure, and that a 
CERTAIN PART of the ſaid King's highway, ſituate, lying 
and being I N THE PARISH. OF ; HARROW; AFORESAID in 
the ſaid county of Midaleſex, leading from Roxeth-place Houſe 
I the ſaid HAMLET, ef Roxeth, unto à certain place called 
the Stroud-gate in the ſame. hamlet, in the ſaid pariſh of Har- 
u, containing in length forty poles and in breadth eighteen 
feet, on the acth day of November in the ſixth. year of the 
reign of our ſovereign. Lord George the Third now King of 
Great Britain and ſo forth, and continually from thence until 
the lay of the taking this inquiſition, at the parifh of Har- 
raw aforeſaid, was and yet is very ruinous, miry, deep, and in 
ſuch decay, for want of due reparation and amendment of the 
ſame, ſo: that the liege ſubjects of our ſaid Lord the / King 
could not during the time aforeſaid, nor yet can there go, re- 
turn, paſs, ride, and labour with their horſes, coaches, carts 
and carriages, as they uſed and ſtill ought to do, without great 
danger of their lives, and loſs of their goods; to the great da- 
mage and common nuſance of all the liege fubjetts of our ſaid 
Lord the King through the ſame way going, returning paſſing, 
riding and labouring, and againſt the peace of our ſaid Lord 
the King, his crown and dignity : and that the inhabitants of 
the ſaid pariſh of Harrow the common highway aforeſaid, be- 
ing in decay and out of repair, of right ought to repair and 
amend, when and ſo often as it ſhall be neceſſary. 


On Monday the 11th of this month of May 1767, a motion 
was made, on behalf of the defendants, in arreſt of judgment: 
and a rule to ſhew cauſe. 7 5 | 


The objections were—1ſt. That it is laid as a King's high- 
way leading from a HAMLET: but a hamlet is lels than a 
vill, or town, It ought to be laid as leading from one TowN 
to another. Palm. 389. Bole's cafe; and 1 Hawk. P. C. 
c. 70. p. 201. C1. FFF 
2d objection. This is an indictment for not repairing a 
road leading FROM the hamlet of Roxeth td the town of 
Brentford : yet it deſcribes the defeRtive-part as eing part of a 
road leading from Roxeth-place houſe 1N the hamlet. 51 R gelb, 
to the town of Brentford. Therefore the hamlet itlelf is 
excluded, by the former expreſſion of © leading from it:“ but 
eel | MAT 1 


1 
— 


in the county of Middleſex, towards and unto the ancient Rex v. Ham- 
market-town of Zrentford in the county aforeſaid, uſed for the xow, Inha- 
liege ſubjects of our ſaid Lord the King and his predeceſſors, bitants. 
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Monday 1ſt 
June 1767. 


A merely Ac- 


luntary treſ- 
paſs may be 
juſtified, but a 
voluntary one 
cannot. 


— * > * 8 
w e Arb title Indiftiment; letter- ME l. 195 ig in pom 
Ni. as they ſaid. alt, bein f to Hudad for Ve 


N Sunne zu 16 22 5 362 TS 
I was obſerved that the place cui f repair is not glue 


| hamlet, therefore no intermediate part of it. gan be out of the 


cidental, invo- 


anew trial ; as the Judge who tried the cauſe (Mr. Baron 
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25 1 Tu Coug over-fuled the objections. 71 1 
berf tene 52 gent 165096 W bib i len wont & ot b e 
2140 They held it ſufficiently-deſcribetl by ſaying *. that it la 
# from a hamlet: and they ſaw no inconſiſtency in the de. 
ſcription of the part out of repair. 


tt ec inc 


16866 2 * E 


- ST. 


d be In che hamlet. The objeQion proceeds wholly un {MW wan 
a miſtake. The indictment does not ſay & that the Agr d ＋ ; 
the way which is out of repair is Ix the hamlet of RUrab, . . 
at ſays that it is . in the pariſb of Harretu. The place where eu 
they ſale up the road from its beginning, is indeed deſcnhel pin 
to be in the hamlet; and ſo is the place where they lan un 


it: but it may go through other parts and places which 
are nat within the hamlet. It does not follow, that be. 
cauſe the beginning is in the hamlet, and the end in the 


hamlet. . N 


* 


Ihe hamlet of Roxeth is excluded, even upon the very prin- r 
ciples inſiſted on by the counſel for the defendants. For, the (whic 
words from Roxeth-place Houſe to Stroud: gate, which are both 100 
of them in the hamlet, exclude both thoſe places, and, con- Jolg 
ſequently, exclude the hamlet in which they are ſituated. & det 
that here is no inconſiſtency or repugnancy upon the face of yg" 


the record. 


| Per Cux'. unanimouſly— _ 
f | wile, 


RULE DISCHARGED, ' 


| Beckwith Eſq. verfus Shordike and Hatch. 


＋ HIS was an action of treſpaſs for entering the plaintiff 
cloſe, with guns and dogs; and killing the plaintif' 
deer. The defendants pleaded © Not guilty :'” and a yerdiq 
was found for the plaintiff, with 30 g. damages. 


A motion had been made, on behalf of the defendants, for 
Adams) was of opinion that the jury ought not to have found 
the defendants guilty; it being an accrdent that happened with: 
gut their intention, and contrary to their inclination, U 
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it related to a new trial, it did not appear that the Baron ha 
Herten the jury to find for the defendantu git 


| theſe dogs and guns with them, were in the plaintiff's cloſe, 


Upon ſhe wing cauſe agai a newo trial, © Qerjeant ._ 6 5 f 
H#bitakir urghed- om Hehalb:of the plaintäff 5 and - ir- Nair C na MM 
Morton, on behalf of the defendants. 1 a {4 <br> vos 2K; © | gewinn | 1 


Upon the Barom' d report of che trial and evidence, ſo far as and angibers = 


though it was his Dee 

opinion at thave done fo? en 5 
e „ent 10 ue 378919000319 nonatriat 

Tu Cour thought that in caſes of this nature, it 

muſt depend very much upon the Partirulay eimtumſfanrer ap- 

pearing in evidence," whether” the perſons who owned the 

« dogs which, in their company, did the” miſchief, © were or 

« were not treſpaſſers. In the ' preſent” caſe; the two de- 

ſendants” entered, with guns and dogs, into a cloſe pf” the 

plaintiff's adjoining to his paddock : and their dog pulled 

down and killed one of the plaintiff's deer. They have 

pleaded “ Not guilty,” to the treſpaſs: and upon this plea of 

« Not guilty,” this was'/ufficrent evidence to prove them tref- 

paſſers. They were not going along a foot-path ; and their 

dog happened to eſcape from them, and run into the paddock _ 

and pulled down the deer againſt their will, (which Sir 

Flicher Norton had repreſented the fact to have been ;) nor 

was it another perſon's dog, that followed them by chance, 

(which had been alſo repreſented to have been the fat; 

though neither of theſe repreſentations were "verified by tlie 

Judge's report:) but it was their own dog; and they having 


and not in a foot-path. The jury therefore, who were to 
judge * quo animo they entered the plaintiff's cloſe, confi. 
dered it as an intentional treſpaſs, and not as a mere involun- 
wy accident: and the Judge, though he might think other- 
wile, did not direct them which way to find their yerdiQt ; but 
left it to them, _ 1 5 „„ : 


Lord MANSFIELD added, that the damages were ſo 
ſmall, that it was not worth while to ſet the verdict aſide 
upon payment of coſts, and put the parties to the expence of 
a ne trial: the play would not be worth the candle, x 


Mr. : Juſtice YATEs anſwered an objection of Sip 
Fltcher Norton's, „ That the proper action would have been 
* for keeping a do uſed to bite and run down deer, c.“ 
by ſaying, that it might not have been in the plaintiff's potuer 
{0 prove that ; it might probably be a dog that the plaintiff 
was an entire ſtranger to. The dog belonged to the defend. 
ants; and it would be too hard to put this proof of his ill 
qualities upon the plaintiſt. e 52130 


9 *- 


3 verſus 


© Why 2 r 


- 


h Mr. Jake ASTON — a cae pee watt, 


Rex reſpaiics. It: is ceported i in che — to ay 
Snotorxre Chief Juſtice — — s reports: it is in page 161. Mia 
2 with a little dog, chaſed the 

e ep {7 eve. they were tre 

3) ber 2 p vn ground. They went 

into another man's which had mo hedge to divide i 

from the defendant's grounds, which were contiguous. The 

dog purſued them into the other man's land, lo next adjoining, 


The defendant, as ſoon as the ſheep were out of the defend. 
ant's own land, called in his dog, and chid him. The owner 
of the ſheep brought an action of nul for chaſing bi 
Meep. The Court gave judgment uad GuUerens nil cgi 
per 2 being of opinion * that. treſpaſs lay not in that 
t caſe: for, they held it to be an invalumtary treſpal; 
whereas a treſpaſs that may not be juſtified, ought to be Jon 
voluntarily. They thought he might lawfully drive the ſheey 
out of his «wn land, with his dog; and he did his beſt en- 
deavour to recal the dog. when they were driven out of it: 
but the nature of a dog is ſuch, that he could not be recall 
and withdrawn ſuddenly and in an inſtant. . Therefore url. 


. | 


But the preſent caſe can't be conſidered as an accidental 
cee treſpaſs. he 


The RULE to ſhew cauſe © — 5 hs verdict Nl 
„ not be ſet aſide, and a new trial ane wa 
| DISCHARGED, | 


*. . 
* 4 


The end of Eofer Term 1767, 7 C. 3. 
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Rex verſus James Owen als'. Dovaſton, 

HE defendant was brought into Court, upon the re- 

turn of a writ of habeas corpus directed to the ſheriff 

of Shropſhire, and alſo to the keeper of the gaol of and 

for the ſaid county. They return a commitment to and de- 
tainer in the King's priſon, under their cuſtody, on 3d May 
laſt, by virtue of a certain attachment or commitment under 
the hands and ſeals of Thomas Trevor and Wilam Roberts 
two of his Majeſty's juſtices of the peace for the ſaid county 
of Saloep : which ſaid attachment or commitment is in the 
words and figures following; To all conſtables, thirdboroughs 
and other his Majeſty's — in the county of Salo, and 
alſo to the keeper of his Majeſty's.gaol for the ſaid county— 


Shropſhire, to wit: Whereas the worſhipful Richard Small. 


brike doctor of laws, vicar general and official principal of the 


Right reverend Father in God Frederick by divine permiſſion 


Biſhop of Lichfield and Coventry and of his epiſcopal c6nfiſtory 
court of Lichfield lawfully conſtituted, hath certified to Us, two 
of his Majeſty's juſtices of the peace for the ſaid county of 
Salad, under the ſeal of his office, That James Owen otherwiſe 
Dovaſim, of the Pariſh of Weſffelton in the county of Salop and 
dioceſe of Lichfield and Coventry, hath diſobeyed and contemned 
the proceſs and proceedings of the eccleſiaſtieal court of Lich- 
feld, in not appearing before him his ſurrogate or other com- 
petent judge in that behalf, on a certain day, time and place 


duly appointed for his ſaid appearance, (and of which, perſonal 


notice was given to him,) to anſwer the reverend Faſeph Dixon 


clerk, rector of the reftory and paxiſn- church of | Ye/tfeltm 


Monday, 224 
June 1767. 


Method of 
proceeding 
for ſubtrac- 
tion of tithes, 
diſcuſſed both 
at bar and 
bench. 


atoreſaid, in a certain cauſe of ſubtraction or non-payment of 


tithes AND ether eccleſiaſtical rights and emoluments, pro- 
moted by he faid Foſeph Dixon clerk, againſt him the ſaid 


James 


Sd 4x 
2 * 9 
. 


F * 
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| 2096 | Tandy Term -7 Pest . „ 
1589. James Owen otherwiſe Dovgſton; and hath defied our aid and 
Rax .Owzy cording»to the ſtatute of 2) H. g. k. 20. in that caſe male 
or Doyass, :: and provided and!-confirmed by a ſtatute: of 2 tf 3 Za. b. 
ron. c. ng. Theſe are therefore in his Majeſty's name, by vir 
e the ſaid flatute,. to will and require We or ſome of ya, 


. | you rattacl or cauſe to die attached the body of 
5 | the ſaid James Oren otherwiſe Dovaſtom, ant him" deliver ty 
= . | the keeper of his Majeſty's gaol for the ſaid county of Saly, 
= there to remain without bail or mainprize, AN TIL he ſhall kay 
= 6-4 found ſufficient ſurety, to be bound by gong meta or other. 
| wiſe before: us or ſome other juſtice of" ſaid county, to 
| OBEDIENCE #0 the proceſs, renner decrees and ſentence 
_ | of the ecclgſiaſtical court of Lichfield aforeſaid.” Hereof fail 


not, at your peril. Given under our hands and ſeals, thy 
fiſt day of May, Sc. Cc. &e, „ ealz, 
4 $515 29%h „ IT 5 hs Py 


. v2 9642. 1 « TR E 5 TER 1 1 
pode ho Sir Fletcher Norton and Mr. Aſbunſt, on behalf of the de. 
| fendant, inſiſted that this commitment was illegal; and took 3 

I e e o F4 rg PP OT commit 
ſeveral objettions to it. 1 ee 


fiaſtical 


7 7 


V. Sect. t. iſt objection. It profeſſes to be grounded on 27 H. 8. 
+ v. Sect, 15. , 20 *. which ſtatute is confirmed and enlarged by 2 C 3 
| V. Sec. 4. Ed. 6. c. 13 f. And 32 H. 8. c. J f, being made in pan 
; materia, muſt be taken in. The “ contempt, contumacy, or 
„ diſobedience,” mentioned in the firſt of theſe ſtatutes is ex, 

plained by the ſecond and third of them, to be a contenyt 

or contumacy, or diſobedience AFTER” ſentence, V. 32 H. 8. 


c. 7. 4. and 2 & 3 Ed. 6. c. 13. 913. 


3 
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There never was an inſtance in the eccleſiaſtical court of a 
proceeding in this way, upon what may be called meſne pri 
ceſs. Their method is, to decree againſt the perſon; and, 
after ſentence, to excommunicate for contumacy in not obey- 
ing the ſentence : and if he remains excommunicate 40 
days after publication, a writ de excommunicato capiende is 
awarded againſt him . 


*4 oo * — * . 2 = 
— — — N —— 


There is no inſtance in this Court, of ſuch a proceeding 
upon the 27 H. 8. c. 20. as this is. None of the officers 
of the Court remember ſuch a return to a habeas corpus. And inf 

it appears by the 4th ſection of this act, that it was only WAN quilitic 
meant to be temporary. a I ET wg een M8 than th 


See alſo 12 . The caſe of Rex verſus Sanchee and othens, Quakers, reported | 

od. =" in 1 Ld. Raym. 323. || and other books, was argued upon differ | 

and Holt 657. ent principles: it was argued that the juriſdiction of the ſpixitoal | 

| 5 W. * court was taken away by 7 & 8 W. 3. c. 34. That caſe = 
9 ä "oF 5 3 | 


js > 4 \ 
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object. 
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# 1 * 7 in 7 505 Hier o ava en 3h Dee 
II this method be 47 ng writ de eucommunicuto capiends» 
will ever be applied If they can do it in 5 270 
way, they need gk ſtay 40 e eee by 2 
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4 + 
bat aint of areal nus 


They 8 chat Dr. F Vn in his Eccleſiaſtical Nay 
vol. 2. Pp. 446. (under the words of 27 H. 8B. c. 20. 4 ſhall 
have power to attach,“ ) refers to — caſe of Rer verſus 


— ——-—-— —— — — 
. 
3 ern a i we - * n 
1 Cn : 
2 


Sanchee, in 1 Ld. Raym. 3235 0 Fo Roos to ern found'1 no 1 
other caſe of the lame kind. OW I 
2d objection to the Wee of. * Seeed in- UP 
formation ought” to have been upon oath. A man ought not oh 
to be deprived of his liberty, without an oath: whereas this | . I 
commitment is founded upon the mere e cert! 9 of the ecele. = 
fiaſtical judge. . 
3d objeftion Upon a writ de excommunicats 1 GIA . 0 
muſt ſhew' 5 iſely, !“ that the eccleſiaſtical court have juriſ- 1 
« diftion.” Now this ſuit is only alledged to be for <5 al 5 
AND OTHER eccleſiaſtical dues: which, they ſaid, is not ſuf- $34 
ficient ; and cited 1 Ld. Raym. 323. the caſe of the Quakers | bo; 
tefore-mentioned. 7 
4th objeftion.—The Juſtices ought 10 ** convened the we” 
party before them, in order to have afforded him an opportu- - 2119 
nity of giving ſecurity : but, inſtead of that, he was carried BY 
directly to priſon, without being beitet to give Pe 28 
(which, they ſaid, was offered.) 4 
$th obj jeAion.—The certificate is e for wank of 1 
reciting p that the Biſhop was out of the dioceſe :** for, 1 
otherwiſe the certificate ought to have been by the Biſbop. 434 
| = : | 
6th objection.— The certificate does not import to be a re- d £128 
queſt,” The juriſdiction of the juſtices can not veſt, without 1 
an information AND requeſt : both are neceſſary. And no re- ii 2 
b ſhall be preſumed. The certificate os no further : L N 
than that the man did not appear. | 1 
1 
I Mr. erer, __ had begun to "anſwer theſe ee e Fu. 3 
=_ malt 020 1 de IE RT OG YE Lord e 1 
„o „ 1 
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1 ; +,» Lord MANSFIELD And the n 

Ex vw cdlear upon this matter: | . 
OwEx or 43 195 , „„ iind B11 „ 4 e Thereſc 
Dovas rox The ſtatute of 27 H. 8. is not repealed. That ſtatute wy * 
the latter do not mean to repeal the former... veſt be 
ANT. 8 0968 1 e af; M467 n en | ed merely 
The officers of this Court not remembering any inſlante i dy - 
this Court of ſuch a return to a writ of habeas corpus, is m. cent ſecus 
+ thing at all. It is probable that the perſon en e al dundtive 
gave bail, whenever any ſuch cafe happened; and did ne * 1 
; C 6 ; ma 


apply for a habeas corpus, at all. | 


' As to proceedings in the eccleſiaſtical court There ij 
 - - reaſon to complain of the manner in which the perſons who 


claim the tithes; have proceeded: They have choſen te This is 

eaſier, quicker, and cheaper method, inſtead of taking that ding, t 

which was the moſt vexatious, dilatory, and expenſive: uf opprel 

If the ſtatute of 27 H. 8. is not repealed, then confide Here is 

what is the conſtruction of it. The contempt is in non. perbaps, t 

earance to the ſuit inſtituted in the eccleſiaſtical cou, igt wel 

=. Ibo eccleſiaſtical judge has certified this, under bis ſeal of - lili 
; by oſſide; and hath deſired the aid and affiftance of the juſtice, - 

| | b 1 | 2 t lay u 

It is objected that here is no information on .- Bat why Os 

is there need of an information upon oath of the proceeding 8 

of a Court? The eccleſiaſtical court are to make information gin 


and requeſt: and then they are to have this aſſiſtance 'from 


the juſtices. 
| 3 ; Ge op M 
As to the form——TIt is . in a certain cauſe of ſubtraction of reaſons alr 
© non-payment of tithes AND other eccleſiaſtical” rights and 2) H. 
« emoluments.“ This is ſaid to be an uncertainty in the de- * That ne 
mand: and that it may perhaps be a ſuit for demands not wit- x * 0! 
Tut 


in the juriſdiction of the eccleſiaſtical court. 


In Rex verſus Sanchee, reported in 1 Ld. Raym. 323. tht 
Court were in the right, to lay hold of the "niceſt objettions 
in a caſe cireumſtanced as that caſe was. But there, it vi 
expreſſed in the dini , © tithes OR other eccleſiaſtical 
« duties: this-15, „ tithes AN D other.“ So that it clear) 

appears that the eccleſiaſtical? court had juriſdiction in the 
preſent caſe, es to the tithes, ; 55 | 
. = 5 | 3 * 

This ſeems a much better, edſier, and ſhorter method tha 
the oth&. This is only a bailable proceſs, to per an 

4 | | | A 4 5 1 


” $ 


. - 
F4 * 3 1 
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t to the/juriſdiQion: It is a. demand of a fe ſhilling · = 
ith man is no Quaker. Ga T9477 TH HOT 21913 855 17075 8 


5 | Ach nnn GOna (£913 Bet hoy at 
Therefore this man ought to be admitted to bail. Saf | 3 200 
CFG 2 TRY 4, Wert 4 t1v% Dovasrom® 
Mr. Juſtice: Y awss: concurred... Agto inſormatiom um, 
requeſt being both of chem requiſite Here,, the juſtices a 
el merely minz/terrally. The contumacious perſon is to be 
attached; and to remain in ward till he ſhall have found ſulfi- 
cient ſecurity. Ny The act of 27 H. 8. t. 20. ought to be taken ; 
dgunftively—*. Information or. requeſt.” This act relates 
only to meſne prorgſes and though the firſt words are * make 
« information and requeſt; yes in it ſullſeguent parts o it, 
the words are © ſuch information ox requeſt, in; the: difs 
a divde:T* »’ Ä 


This is a much ſhorter, eaſier, and better method of pro- 
deling, than that of excommunication: it does not haraſs 
and oppreſs; but only requires giving ſecurit y. 3 

Here is an expreſs requeſt ſtated upon this return: though,; 
perbaps, the - eccleſiaſtical nee, ſending the certificate 
mght well enough be conſidered as a: requeſt to give the aid 
ad aſſiſtance directed by the ſtatute... | 


It lay upon the party attached, to offer his bail 3 if he had a 
mind to give an. e 6 
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Moſt clearly, the commitment is legal : the man muſt give 


Mr. Juſtice AsToON fully concurred in omnibus, for the 
ralons already given. And as to the continuance of the act 
027 H. 8. The ſtatute of 2 & 3 Ed. 6. expreſsly ſays * * See the pre- 
* That not only the ſaid acts made in the faid 27th and zad *mble of it. 
* years of the reign of the ſaid late King H. 8. concerning 5 
* the true payment of tithes, and every article and branch 
therein contained, ſhall abide and ſtand in their full frength 
* ard virtue: but alſo—Be it further enacted, Sc. 


Mr. Juſtice HEwITT expreſſed ſome doubt. He 
thought, the ſtatute of 32 H. 8. ſeems to mean to give the 
ane remedy to lay-impropriators, as 27 H. 8. gave to eccle- 
fical perſons. Therefore it ſeems conſtructive of 27 H. 8: | 
and conſequently, they ſhould be both conſtrued alike. „ 


0 flatute of 2 & 3 Ed. 8. $ 13, ſays, that ſuits for with- 
King tithes ſhall be in the Spiritual Courts, only and gives 


' * * them 
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1 . "He remarked dl, ay It 1 oF: AGE ; 
3 « that” the parties dwelt in the 4 5 ” Whore 5 
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tithes: but it does not appear that theſe tithes aril 
: WITHIN the — or were due to place, am, as the 
offender 
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| Therefore . was not fully ſatisfied that hs . 
was to be defended under 27 H. 8. and wilhed it Loa 
OS. Sor conſidered; 5 


Tux Count, 8 ww about; 0 order 10 
e Rand over, upon Mr. Juſtice Hewitt $ doubts. | 


But Sir Fletcher Norton choſe to give bail, now; rather 
than riſk bein teo late for a fnotion which he intended ts, 
ye inſt e juſtices, for * manner ref, their _ in 
this affair, 13 


A RECOGNIZANCE was aconlingly, taken from te 
defendant with two ſureties, agreeable to the requ- 
ſition of the ſtatute : the principal, being bound in 
51.3 and each ſurety in 50 . (the value of the tith 
being very ſmall, not exceoding 156.) wr 
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dies a load, TO BE PAI 355 deliuery: Which wheat Was 
nderftood, by both parties, to be at that time unthraſhed. Ne 
jt of the 1210 wheat ſo ſold; was delivered” nor any money 
ai by way of earneft tor the ſame; nor any memorandum ' 
| 1 in Ms ; And 6 88 this e. be 
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that ſome vote or memorandum of it in 1 be made 
and ſigned. 


bl Ba Baron. PENN OY tried the cauſe, 15 55 t this 
clle to be like that of Towers verſus Sir Jahn Norns, 5 
in 1 Strange 506. ] 


Lord MANVSTIEID directed the counſel for the de- 
ndant to begin. | 


x . Burrell, for the * having baden what ke 55 | 
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Mr. Harvey was beginbing l for the pain: "I 


Lord Mansr1zLD: ſtopt him; ſaying the caſe was 
ear: that caſe in 1 Str. 506. of Towers verſus Fir 75 n Of- 
me, Hil, $6. 10 at Guild. hall, before Pratt, Chie uſtice, 

Gady in point. There, the defendant belpoke a chariot; 
d when it was made, refuſed to take it. And i 54 aQtion 
Ir the value, it was objetted, that they ſhould prove ſome- 
ng given in earneſt, or a note in writing; fince there was 
o delivery of any part of the goods. But the Chief Juſtice 
ed it, not to be à caſe within the fatute of frauds ; which 
ates only to contratts for the attual fale ch goods, where 
Vol, IV. N * pe” the 
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* 2D F300 | Rex verſu Juſtices of Cornwall. fe « monalty 
| 9 10 00 251. to 
order of ſeſ- N Was made by Sir ons Ns 3 Du. chamber mt 8 
fions uaſhing ning, and Mr. Lucas, to quaſh an order of the quae. wußte 
— rate, ſeſſions of the county of Cornwall, made for quaſhing a rt The dec 
upon by al made for the relief of the poor of the bad of St: ru broker : te 
— aC- that e | | . Ee. 
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6 rate was a good wp ry. pe 3 been tins leon 
But they complained. that the condu the Juſtices 7 
en th Dee ene from taking ol Boil e Mr, B. 
tions to the order of ſeſſions; in as much as the ſeſſou Tue act 
d only quaſhed the rate in general, without giving any n- * and ill p 
ſon at: kf 8 they did fo, or even hearing any ROTOR. that bon 
in have been. made . = \ jobbers enc 
- $14» | | 47 6 venience ar 
od a Tur cobar were ends A thatke ſoever ſhall 
could not be let in, to make a motion to quaſh: this orders Bils of Mc 
> ſeſſions :. oy the juriſdiction was veſted. in the ſeſſions; _ * de 
were not obliged to any . reaſons t «quaſhed i it. tie City of 
Was left to them, * * di 8 the appel: and g 
they have done ſo, and have quaſhed the rate; and they cu 5007. Tha 
not be compelled to Heiß the, c eee be only tempo 
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CS 5 Green, | 
His was an git for; A b on 6 * Ce 72 $5. : Perſon who 


for having afted as a broker, without being admitted ſo — 22 


'to do by the court of mayor and aldermen. Re res 25 eee 
| \. . concludes 
That ſtatute enaQts . that-eyery ſuch perſon ſo offending Peres 2 
« ſhall forfeit and pay to the uſe of the ſaid mayor and com- broker in 
« monalty and citizens, for every ſuch offence, the ſum of point of law. 
« 251. to be recovered by action of debt, in the name of the 
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The point reſerved at the trial was, © Whether a 3 by Zana 
© who! for brokerage and hire negotiates and concludes bar- N 
bin for flocks, is a broker within 6 Ann. c. 16.U— 8 1 


Mr. Eyre, Recorder of London, for the rn * 5 


me at of 8 & g M 2. c. 32. © for reſtraining the numbt 

* and ill practices of brokers and ſtoc k- jobbers, recites 
inconveniencies of the number of ſuck brokers and dock 
pbbers encreaſing very much: and, to prevent ſuch incon- 
venience and their ill practices, it enaQts that ng perſon what-. 
ſoever ſhall act as a broker, directly or indirectly, within the 
Bill of Mortality, till he be firſt as Aoi licenſed, approved 
and allowed of * the Lord Mayor and Court of Aldermen of 
the City of London, upon ſuch — — of their ability, ho- 
deſty and good fame, as hath been uſual ; under a penalty of 
5001. That act contains ſeveral other regulations: : but it was 
only temporary, for three years. After it's expiration, the 
bxth of Ann. was made ; which gives them the power and 
Na profit 
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ir of brokers as Fa the bl: of ee dende alt... 
22 * 5 Js 510 f. 
bons fans, Mr. Wallace, contra, for the deſendant, thee the 
ern v „„ enn Aenne abe, withan, 1 105 wy 
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to be a perſon acting between merchtants or tradeſmen, in 


making and concluding bargains concerning their wares — 


v. 
c. 8. 


N 


G. 2. 


9. 


ile wy u e c. 19. ſe. 121. 


1 and 1 __ Berger as, and _ is not within that 
ſcription. 50 ; 74 1 * N 


though admitted according to that act, 


N and 6 Ann, 


to prevent ſtock-jobbing, deciſive of this queſtion? It d. 


different caſe: but here is nothing in the caſe before Wy to 
TEE this commiſſion from common RG, 
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Trinity Term y Ge. 
. 'of admitting brokers, Theſe; therefore are the fe 


be I Joc. Ae \deferibes broker and defines abrok 


mercbandizes, and monies to be taken up by exchange. By 
this man's act of negotiating contracts for ſtochs between one | 
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By the laſt chule of 8 & 9 . 3. 6. 34. broken of ſock, 
were rohibited (for a 
limited time) from dealing ; unleſs they d have a licence 
from the treaſury. And it extends to flocks then exiſting : the 
words are . Securities upon any fund or funds granted by 
parliament.” Whereas his Rock is eee both to 4 & 


Lord. Ane not Sir Joby eo mY 


rects, that © every broker, or other perſon who ſhall. negate 
&« or act as a broker, receiving brokerage in the buying, ſel. 
ing, or otherwiſe diſpoſing, of any of the ſaid 5 4 or 
joint ſtocks or other public ſecurities, Gale keep a bool, 
« which ſhall be called The Broters Bo Can any 
e more ſtrongly N what the n meant by 

br rf , „„ x 7 


dy. Tobice Yares—The Court will follow the par- 
Ce; idea of a broker: And Sir John Barnard's al 
( to prevent the infamous practice of ſtock-· jobbing, ) is con. 
cluſſve as to their idea of a broker. It alſo er rom m the 
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The Two other Jupers concurred. 
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"Led Mangr12:D—The caſe of a Ks who 
acts by commiſſion from a correſpondent abroad, may be 
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to come 
of juſtice 


3 
him: 
neſſed. 
ridge, 
beige 1 
charge; . 
laid it w 
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For" þ ere} ens Fes f . ; , 


IIA. Cor. movedy-on-behalf of the! defendant, 'chat the 

1 plaintiff, being gone to reſide abroad, and having left 
no effects in England, might give ſecurity. for the coffs, in 
caſe of a verditt or judgment for the defendant. But 


Tax CouRT were. clear that it was altogether con- 
trary to rule * ; and had been denied over and over. 5 


Mr. Juſtice AsToN ſaid that he had taken ſo many 
notes of the refuſal of ſuch motions, that he had ceaſed to 


take any more, as being a point fully ſettled. ,- 
5 Mr. Juſtice varks alſo mentioned a very ſtrong 


aſe, where it was refuſed, though it appeared that Peter 


* 


Mingotti, the plaintiff, lived totally in /taly, and never meant 


to come to England. He ſaid, it was clogging the courſe 
of juſtice. FN EY” „ 


Per Cu. unanimouſly — 


« MoTION DENIED. 


Rex verſus Ed wards, and Symonds, Clerk. 


R. Morton and Mr. Thurlow, on (behalf of the de- 
fendants who were charged with a contempt, moved 
that they might come in perſonally and acknowledge the con- 
tempt ; without anſwering the interrogatories which were ex- 
ibited againſt them, BY 5 


The contempt charged upon them was their not obeying a 
nandamus to ſign a poor- rate; and their keeping out of the 


way, to prevent being obliged to do ſo: which offence they 


were ready to acknowledge, and ſubmit to be puniſhed for, in 
ſuch manner as the Court ſhould think proper. 


They cited 1 Strange 444. Rex verſus Barber ; where the 


defendant objected to anſwer an improper queſtion put to 


dim: and the Court ordered the interrogatory to be ſup- 
preſſed. They cited, as in point, a caſe of Rex verſus Bur- 


nige, 9 G. 1. in this Court; where they ſaid the defendant, 


before anſwering interrogatories, came in and confeſſed the 
charge ; and the Court impoſed a fine upon him. And they 


lad it was reaſonable and proper to admit a perſon charged 
3 with 


637. 8. C.) 


the contempt 
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anſwer inter- 
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in and confeſs 
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to ee e Hueber Norton, for the \ proſebutot, ſaid" they way 
es win char d with much ni6te than bad been repreſented: 
irged not only with the akt, but alſo: with doing ue mt 
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| Taz Covar were clear, this motion ou cant 


ho The attachment is to bring them into Court, b 
er to interrogatories to be exhibited. | There is Dothing 

| 2 plead guilty to, till the interrogatories. are filed : neither 
are they i in contempt till reported ſo. There is nothing ap- 
aring to the Court at preſent, 1 to * 2 


: * | a . rar or fine or any pong” 15 5 
| As to the caſe of Rox verſus Burridge=Shch a caſe mul 


85 have been by conſent “: or elſe, it can not be law. 
© | 
Burtidge, amongſt. my" notes of Trinity Term 1724, 10 G. 1. . R. 1 an at. 


was granted againſt bim. And the fame caſe is reported in 2 Ld Raym. 
1364. and in 8 Mod. 245. But 1 can find N W this coufeſſion before an. 
ſwering 9 ; 
I Tp 3 7 | 
(I ef i 5 , : Fer Cur' * 
300 264 eiae | 4 ; 
© nota; fon tr 5 4454s 72 Morion „bug 


Rex verſus Tarrant. 
Information 0 N Gain FE why an en ſhould not be 
_ granted againſt an overſeer of the pariſh of Havi 
— rl for 1 rocuring ong Richard Few, a poor man of the pariſh 
euring pauper of Filcot, to marry Elizabeth Swanton a ſingle woman with 
to e pau- child bf a baſtard; in order to get the baſtard une ind 
1 wit bells where the huſband was —— W | 


"The RuLE was made ABSOLUTE : for an information 
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R. Hotchlins, had wowed ia fler nge ging, agg 008 mad cxoupteyr'® 
of the bail, who had been excepted to, and conſe- to, but not 
qeotly bad not juſtißgd no hut had ,gmitied..zo get, hie name. truck off of | 
luck out of the-,bail=piece.,, He came, very, fate, with, thig ug 3 
application ; vi. after two /cire Faciaſes, and, nichils. returned qeretur. = 

to them. However, the Court gave him a, rule to ſhew 

0; 100 Kg noi ii ie er Ati} 1: H 7 

Mr. Luras now. ſhewwed cauſe, on behalf of the plaintiff,,. .. 

An "81 1 3 ids 18 W £ .it 11 1 55 

Mr. Juſtice As ro remembered and cited a caſe, of 
cinen verſus Tull and Taper verſus Tubb, in 26 G. 2,5 T have af 
On Mr. Fer 4's motion, on behalf of Dighton, who had been, this cited caſe 
excepted to, but his name, remained . upon, the bail-piece. by the and 

O 


Mr. Ford cited a caſe of + W1Lkinſon verſus Lomax, « That of Tubb v. 


6 if bail is objected to, and ſo does not juſtify, but his name 2 


« is not ſtruck out of the bail- piece, he ſhall not be con err „Digh-⸗ 
« ſidered as remaining liable: and it is time enough for him ton was e! 
« to apply, when he firſt finds himſelf attacked. © There- On 3 
fore an exoneretur was entered againſt Dighton : though he, 38 age 
did not object till he was attacked. Y Bo 1:2 ſtead. i Leper 
| | became infuf- 
ficient, Whereupon the defendant in error, on affirmance of his judgment, pro- 
ceeded againſt Dighton. Upon which Mr. Ford moved to ſtrike Dighton's name out 
of the recognizance, f | 


+ LB. The caſe cited by Mr. Ford was, according to my note, Jsxkinſon v. 
Mr. Juſtice YATEs ſaid, there was. an old caſe, 
« that a bail who was excepted to, and had not juſtified, muſt 
* apply in proper lime, to have his name ſtruck out of the 
hall. piece. Sr i 4 ene © ir 
Z 
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But in P. 4 G. 3. in a caſe of Tull verſus Birt, n 
Mr, Aburſ?'s motion, to ſtay proceedings againſt the Erft, 
ba] who had not been ſtruck out of the bail-piece, thouggg 2 
he was excepted to, and had not juſtified; it was tho — blido d:¹ 759 
that whilſt his name remained on the record, the proceeding | -Riefiid 60 
could not regularly be ſtayed : and therefore the Court ad- 
yied Mr. Aſpunſt to change his motion, and move * to enter 
an exoneretur nunc pro tunc.” Whereupon, he accord- 
ingly moved it ſe: and I ſuppoſe it was ſo done; | though I 
know nothing further of it, than what I have mentioned. 


Per CUR." 
On payment of coſts, let an Exoneretur be entered, nunc 


pro ſunc. 


Ns - Goodwin 
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+ IN 330 * err Bit, 725 78 
br eb verde for the Pleintiff, the end i 
moved for another new trial. It Was an ation of 
r nd and the trials bad been in cg, N e e 
137 v4 MY 7 * „„ n n 
| The defendant” was an attorney. At ber "wy oy the 
jury found that he had ated beyond his office and authority, 
or his duty as an attorney; and gave a verdict for the play. 
tiff: which verdi& was ſet aſide, and a new trial granted, 
The ſecond. verdict was alſo found for the plaintiff: which 
Aecond verdict was now prayed to be ſet alide allo; and 
3 85 third new trial was Os: * * a te pov the 
| | plaintif to ſhew cauſe. Mts Side let 


Upon hewing conſe, Mr. Morton s 19 700 was a read; an 
* queſtion was much litigated: but it is not — . 
2 the particulars; becauſe only the general in lad 

n is meant to be here taken notice of. ig + To 
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after two con-; 
curring ver- 
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e + Jord MaxsrIEID—Tbere i is no . by that 
a ney, trial ſhall not be granted after . former new ny ha 
been once PO] before. 

2 1 ſuppoſe There is an index to a \ report-book *, which miſtakes 4 

n deciſivè particular N 1 in a R caſe, for a GENERAL 

Modern; rule. See Modern Caſes, index, under the word (“ Trial,” 

where the index fays—* After a trial at bar, a new trial denied.” * qu. | 


But there 1 is no ſuch EET" rule as has been ſuppoſed, 
A bew trial muſt 8 upon. pax. ſh ends of 
Juſtice. 


However, in the preſent caſe, he ſaid, he did not ſee any 
reaſon for a new trial. He rden that here is no queſtion 
of right, nor any great value: and upon the whole, he v 
clear that no new trial ought 1 to be granted. | 

| Mr. Juſtice YaTzs was clear, that a ſecond ber 
trial mighe | be granted, as well as a ficſt, bs the reaſons fo 
granting it were ſufficient. 


But he alſo thought that in the preſent caſe there was if 


15 | ſuſliens reaſon for granting one. 
$i: 8 „ 10 5 | PS. 1 S ' ERR. . , 31 : 3 ö {+ Mr, 


may be 
to leave 


por 
qught t. 


7 
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let fort 


Trinity renn y Geoi * 2 


Mr. uſtice As ro. The caſe of Ceed Prole 


— 


4 47 i ä 
Sir 7. ontradift the poſinon—« — 88 7. 
4 an attorney may exceed his authority and juriſdiftion; and Ne. 


he acts ſo with his knowled 2.4 away 
: 75% ad the GAG entree Mw 


14422 — 1 
* 44 , 


C. B. Comyns 574. recognizes che doctrine r py opti 


ing under the proceſs of an inferior court, it is neceſſary to 
6 how in 10 been ae en. br 2 0,0) 

1 fs Nb i ds ev be concurred, 
ji 0 new wil ought to be granted. . 


Mr. Juſtice Hzwrrr—If an ids knows 4 
the caſe is out of the juriſdiction of the erde I think 
he will be anſwerable: eſpecially, if be knows it clearly. 
Here, he did know it. And beſides this, the jury have 


. went eee 


e 
The granting a new trial a ſecond i time muſt de 

the ging » of the caſe : *tis very difficult wr yon 

any certain rule. Indeed, if two or three juries have deter- 

mined upon the ſame 4 and the ſame- circumſtances, it 

may be a matter of di 

to leave the matter at reſt, 


cretian, not to grant a new trial, but 


: 42 


pon the circumſtances of the 53 caſe, no new - th 


wght to be granted. 


The RULE to ſhew cauſe why there mond not be a 
new N was DISCHARGED. 


Mayor of Norwich verſus Berry, Gent, 
EE HIS was an action for a Nw of 405 . for the breach 


of a bylow, 

The dec claration ſlated the conſtitution of tojporatien ; 5 
which was incorporated by a charter of King Henry the 
fourth, with a power to make by-laws. The charter im. 
wers them to chooſe a fit and proper perſan to be ſheriff, 
The corporation made a by-law, which is particularly 
kt forth in the e declaration and ef the validity was not 
: pon 
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July 1767. 
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vileged from 
ſerving corpo- 
ration offices, 
though refi- 
dent in the 
corporation 
town. 
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e pemilty og go citpomicweryratomberite 
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Nos wum a0 the ee 
 Mayorrwaoys 
Bzary. 444 


To yeh fix! 5 
te uni 5 8 a 1 [Na | 
(el ten ah 10 206 ynisd 26 ils zog sicht isl gave 
The defendant pleads, that he is, and was af the time of hit 
leflion: to the ſhrievalty, and has comfingat#\ for yeah 
laſt paſt, an ATTORNEY N the Curt of Gammon. my” 
We . and that he has, during all that time, praQiſ 
and. ill does continue. to PRACTISE dt. H and that by the 
ancient cuſtom of that Court, time out of mind uſed and ea, 
bliſhed, no _— of the ſaid Court ea” 2 the time of 
his acting as ſuc r ed, Sc. Sc, and f 
pleads his 2 ilege in due form. He, then ſhews that the, 
oath of office of ſheriff requires his e idence at Narwich, 
during his ſhrievalty : which is incompatible; with his neceſ- 
ſary, attendance at Y/e/ftminſier, in the Gourt of Common 
Pleas. He ſhews proper notice 1 by bim, of this. bis 
excuſe and the cauſe of his refuſal to take upon himſelf and 
ſerye the office; and he concludes with juſtifying ſuch, re. 


1 un Kebab! 


* ; 5 ty 1 \ 


p tm's caſe 
| bis writ 


by + 4 ; 5 4 ; 1 M's ” » 138 1 5 th : 
I Phe replication avers that he was -refident at Norwich, at 


the time when he was firſt admitted an attorney of the Court! 
of Common Pleas; and had been ſo for many years before 
that time: and that being an inhabitant and houſekeeper in 

Norwich, he was admitted an attorney of the Common Pleas," 


A 


The defendant demurred to this replication : and the plain - 


tiff joined in demurrer. 


* 
Cs 


The QUESTION was, © Whether a corporator reſident in 


fi £ N * % 


bands of 
like kind 
In Stone's 
manor, a 
Lord's re 
ed. So, 1 


cognizes 
« the corporation, and afterwards becoming and being ad- * To 
“ mitted an attorney of one of the Tuperior courts in Wefimin- 1 
« fer-Hall; and after ſuch admiſſion, duly elected ſheriff of been eled 
« ſuch corporation; is privileged from ſerving the ſaid of- let afide t 


« fice. © 


| Mr. Afbhurft, on behalf of the defendant, argued in the 


firſt place, that his being reſident at Nartuich is out of the 


eaſe ; becauſe it appears upon the pleadings. «that, he has 


« been a PRACTISING attorney of the Court of Common 


* Pleas for the laſt twenty years :” and therefore the place 


of his reſſdence is totally immaterial, 1 


pa his quinin Middleſex, | 
25 by the defendant; on necnumt) f hir | 

rt provided he continues a ;pradtifers' Norwrow 2514 
verſus Redfearnt, Us. SeorHyop rg *0) to 121 Mayorreogal/ 


f nt im. yd en elde ns. bag ; mils sid dotBgany. f 
"Hei eee ſuppoſed to bemannte p- V. ny, 
T9 07 # ,afg+t ot +5 Now: 2897 p. 2027 
phether be in fac! in lh or not. i ltr, ode laft day of 


VCD) est Hilary Term 
Haig aid this eint afide 1 bing out of the caſe— * 


* inis 37 


gl ee e ee n 
A 3 N beaten „ Tina} Ha 
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. der ofthe enn, not r n ney 
hi nell. | Art e | Fu 


N = wy Her 


The rm & the writ of privilege f flies thy! "GMs of. 
17 plainly confiders it as fuch. And numerous are the 
where pnvilege has been allowed: Prouſe's caſe in Cro. 

Car. 389. An attorney was elected conflable ; but diſcharged 
from executing the office: ſo alſo in Ney. 112. Corner's caſe. 
In George Venables caſe. 'Cro. Car. 11. he had been preſſed for 
a ſoldier; and the writ of privilege was granted. In the caſe” 
of Jonathan” Evingdon, an attorney, 2 Str. 1143—He was 
ſummoned on the London militia, and exempted : ſo, in Hea- 
ms caſe, 2 Barnes's notes, p. 33 . M. 14 C. 2. he had FP. 42. in 
his-writ of privilege to excuſe him from ſerving in the trained 4to edit. 
bands of the city of London. And there is a precedent of the | 
like kind i in the Officina Breyium 164. and another in p. 174. - 
In Stone's caſe, 1 Ventr. 16, 29. who was a copyholder of a 
manor, and the homage had choſen him colleQor of the / 
Lord's rent for the year following ; his privilege was allow- 
ed. So, in the caſe of bailiff of a borough, (Oficina Brevium, 
16þ;) or a mayor of a borough, {Officina Brevium, 174 ;) 
a writ ſhall iſſue. Evingdon's _— abovementioned, cites the 
two precedents of ina Brevium 164 and 174; and re. 


cognires them. 5 


1 Barnes's notes 29 Seymour Richmond s caſe He h ad P. 37. in 
been elected bailiff of 4 Abingdon | in Berks : the Court refuſed to 10 alt. 
{et afide the writ of privilege which he had AS AH and ſaid, 

& corporation muſt act at their peril. 
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It appears by Zvingden's caſe in Sir . 1143 3. and b. 
15 265. Stone's caſe, that the power of 25 & 1. 
no difference, 


& '* + * 1 & 7 - 
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MET WY % ts * a 
Trinity Term Ges 
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: 1  Howvrel, eee n by thn 4 by 11 
FPS aller elt 04 29111070 ro nig . en at wad? Thete 1 
Nee Here, the ſhevifls fear . Ther they or bib ob tden l. to fare! 
Mayor M . be reſident at Nerwich during the time of their = We 
Bains « ſheriffs:??- And the naturr uf the. ä The off 

Jonal attendance. 
169Q ©3 ttm 29gildo * - Ot» Hf 109 i „ 0 By enter 


f it be objefted, ce that he was a ee at * 5 
when he was admitted an attorney?” This is to ern f 
- itſelf ; nor is it one, with reſpect to the corporation. Up 


his admittance; to be an attorney of C. B. the uperior y Thoug 
lege of that Court atrached: and the Coutt of Common P ich 
has a right to require his attendanee there, upon 5 X dere bei 
; þ | oe in | pong? 0 N of a ende, of a Private c carpors ] 
8 lion. N © 8 Hes t. 
a e 1 e he other « 
Mr. falle contra, for the corporation of Nerwit., Me; 4 
By the charter of H. 4. the corporation are to have fe tion. A 
| not a qui 
The privilege of an a attorney ſhall not proce A co 2 
from accepting and executing the office of ſheriff; 55 Tbe ſup 
is under a prior obligation to accept; © was | bel _:;t 
his admiſſion to be an attorney of C. B ; 4424 long Pleas an 
In 1 Ld. Raym ae Rex & PREY verſus Larwnd-ti lis obli 
| laid down by Lord Chief Juſtice Holt and Sir Giles Eyre, a ſuch off 
N 4 no man can be exempt from the office of ſheriff, but execute 
| , « aft of parliament or letters patent. In proof wh e Comm 
| are cited--—Savil 43. Herbert Pelhant's caſe; and g C. 1 45 no cri 
5 | The Earl of Salop's caſe. | 

| . mM An atto1 
Dr. Lee's caſe, who was Miki emcee itor of To ay 1.5 j 
0 Ke n 


Marſh ; and the caſe of a high-conſlable who was exenylt 
from being collector for the poor, during his office of hy 
_ conſtable, in Sir Thomas Fones 46. and alderman Abdy'sa 
in Cro. Car. $35: and Sir William Fones 462. who being 


* ” 


may 


If an att 
tt all have 


alderman of Landon, was diſcharged from ſerving the ola rok 
of conſtable for his pariſh in ene ; may all ſeem to be, ult have 
ſome degree, authorities againſt me. | * 
But theſe were inferior Wow: 80 2 was ee _ 7 c 

in 2 Str. 1143. | [ 
| b! own, t 
\ tooprece. As 1e Officine Brevium' 166, gn The tot pret Page ie 
dents in Offi- cited from thenee are no authorities. "They" ke ho bY en 
cina Brevium - determinations © : the writs iſſued of eee be 
are in C. B. 1017 511 rthens an 


temp. Jac. 1. 


16 
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1 eb iy b od uu ne nora ot” unt 

Thete i; no writ of privilege: for attornies, in the 2 

19 ſerving evan they are only, as to 8 5 0 % % Nowwiew? 
att 8d aneh Wige ele ad; 9h; > Moya: AA 

The office of a. ſhexiff is fannt that of an attorney! © Benny: +55 F 

: el A e 

By entering into the corporation, he obliges himſelf to bear 

| hs offices. of it, to which he may be in future elected: 

jt he is alſo. bound un ia h his att as. corponators)) 1 6 Oy. 
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b an attorney's privilege-ia the privilege: of the de 
Ri ghee 2 bn it. Joy 


ere he is co-defendant or co-obligor, bi priviles. 
Hes therefore hound to bear ea im common wi wieh 


ge other citizens of Norwich. 5 22 


My Abburſ; i in N is between e e _ 
n and the attorney, about a mere corporate office: 
2 a wellen of #0 pry of the Crown. 


bY te erte eb does 83 
n; ; the; Finn 18 Whether the Court of Common 
Pleas are to loſe: the public ſerviee of the eee 


His obligation and oath to the corporation muſt be confined 
ſuch offces to: which he is property eligible. His incapacity 
pexecute:1t- ariſes upon his being admitted as an attorney of 

e Common, Pleas ; ; which: was no crime in him: and if it 
as no crime, he can not be thereby liable to a forfeiture. 
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rr not be properly ſaid to wave his privi- a 
If it does not judicially appear, the Court can not in- 

ed take notice of it: ait it N N _ 

0 uch interpole... 


If an attorney is joined with others as a defendant, they « can 
tall have privilege : and e * loſes his ; enen 


uſt have it, or none. 
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100 MANSFIELD, after ating | .the cle. nem, | 
i, The queſtion is very properly put, upon this record. 


[ own, that on a former motion relating to this conteſt, I 
wupht it hard that an attorney ſhould become a member of a 
poration, and enjoy all the benefits and advantages accruing 
om his being a member of ſuch ſociety ; and yet avoid. the 
rthens and troubleſome offices which the other members Ne 
| t 


—.— — — 1 4 7 * 
r . iy" wes moat, m9 


amn T Wy 
of the preſent caſe, I think it is too late to recur to on niſlels., 
ples, in the light wherein I had conſidered ee * W 
hte privilege inſiſted upon, as the ground of „bet 
1 — ol. the Court t and the eaſes citetl iti ſu reg A interf 
ſtrong; particularly, the caſe of 8 which telt public. 

1 exemption from being on the militia, A ſervice once 11% TO 


e ne = 6b . 

„ t ſtreſs upon ql ee pads en eur unn, l 

* Offcina 3 np nar rg Eo 
7 164 , 47 1844 + 44331 Fe 9 
W Tue caſe of a ſheriff of a county at ic large thay polity ke Al Fe 
_— caſe, But I know that 'barrifters: are conſidered u r 

from ſerving that office: and an att g 2 

— the ſame reaſon to object to it; ' thoug ie 1 © 

_— is not a caſe ſo , to n Ys 15 . 


Prouſe's caſe (in . Car: ) is very Wang or, A intereſt. e 
jerk to ſerve the office. aroſe from the tenure of l not, by A 
| — — 0 
Was elected tithing · man. Wie 


The oath. « to ſerve the office and to ſubmit to pet Le 
is only to be underſtood of ſuch as he is not excuſed from {ety N 1 { 
ing. And the oath of reſidence in Norwich- is incompatibl Kg oa Fr 
with his — at ah in the — of Commat * 
* 


ede it 1 now a ſettled print The atortey oo . fi 8 


to have his Ni allowed. rd Cl, 


much as 


a Jait br 


buſineſs, 


Mr. Juſtice Yar __ he had 1 off his buſines l Wick! 7 
mer e on the Roll would be no e to bim. « year," 
1 | K el $10 The nam 


Bot it appear upon this ok 10 that * is, ol has i But w 
e twenty years continued, an n acting attorney of the Court if nor be 
th Common Pleas,” 
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x interteres with the ſuperior: duty. to che Court; and de the 
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HERR 5 5 : F 


be caſes of Hane and of Proigſe are very ſtrong. The 
general uſage of the kingdom, or the particular cuſtom of a 


unn, ſhall, not take away this privilege. 1 
07 615603 M ae ee n 6s 
By the charter, the corporation are to choo 


| | ſe a fit and pro- 
„FCC ta ions deaf 


* 


| Abe oath of the corporator muſt be confined to due elec- 
tions, e perſons not having a-lawful excuſe. This man 


bas a lawful excuſe. An attorney ſhall be exempt from all 
offices incompatible with his attendance in his Court. The 
intereſt of the Aingdam is concerned in this. The king can 
not; by a Jacal charter, take away this privilege. An attorney 
hay.this, privilege, becauſe he is bound to attend the Court of 
which he is a miniſter : he is intitled to his privilege, as 
much as he is to that of not being called out of his Court by 
a ſuit brought againſt him in another Court. And as he is 
obliged to this attendance on the Court of Common Pleas; 
therefore he is not within the by-law, which makes his at- 
tadance requiſite in another place: for, he can not be neceſ- 
farily attendant in both places at the ſame time. 


4, Mr. Juſtice As ro- he had left off practice, it 
hal been quite another caſe. In the caſe of Bury verſus May- 
nard Clarke eſq. who had been an attorney, and had left off 
buſineſs, and would have ſet up his privilege ;, there was pro- 
tced a rule of 1 654, © that an attorney not acting for a 
ear, (utilefs hindered by ſickneſs,) ſhall loſe his privilege.” 


The name continuing on the roll ſignifies nothing. 


try | 5 8 „ ; „ Teh 
Bat whilſt he does continue to pradtiſe, the privilege of 


* pot being drawn from attending his court“ is as, old. as the 


Court 
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11 Cont en which be i atcerident, The Offi ri wes 
=o 2 ee ee Tn then | 

g NowWTcn - 3% £ | 
Mayor v. | Tho privlegs privilege is atftivated for the. ſake of this ſuitor, « th 
BRA „ . in his cauſe ſhall not be drawn away from l. 
Court, which 3 attend. ' Therefore ; 

Juperior or an. nin alice N —_ in 15 

5 1 4 : ; 


gx Jullice 3 . of. thee 12 7 
Norwich is much more recent than this privilege claimed as a 
attorney. The former is only; ſince the time of H. 4 : by 
the privilege of the Court of C, B. is eee As 
attorney is not to be drawn away from his attendance on > 
Court, to attend ANY other offices whatſoever. So ſays the 
writ itſelf : and the caſes which have 0 e rs 
Stont's caſe and N caſe: are: pen - 


. 13 „ 
# > 602th 


I be caſes do not enter into ay y pri 155 or inquire ha | 
the perſon became privileged: they all look at the circum. 
ſtances of the party at the time: of my —_ ORR to ae | 
the office put upon . ; e 1 3 

Therefore, upon all che dhe confdered, 1 ih thy 24. 
d ee his privilege. 
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Friday, 3d Gt 1K H Norton tt to quaſt/ an egen for if 
July 2767. nu ſance in EO ' # houle ( 43 Epſom) for inoculating 
Indictment for the 1 e caſe of Rex verſus ilmer and M. 
for nuſance, chols, in * Term: 6 G. 3. in this Court was. cited; and 
not to be another cafe or two were hinted at, where rules hat been 


er made to thew cauſe. IR 


„ fer con- das AG PD we. 1 
courſe. quaſh indittmenrs for ſanret, upon 'motion. Me 

have thought of this: we are not bound to qu a 2 1 
ment on motion. You 1 Gans F oY OE | 
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T4 I f bad 3 to be L on 3 Common 


bail; and had obtained a row to ors 4 W be © (cial n 
hould not be ſo. . . 13 ; this Court 


„ e 8 duese. 
The queſtion. vas, eſtiom was, bade: ths haf i aj den of in action upon 
gebt upon a. judgment fot upwards of 10 J. can hold the 4 — original 
6 « defendant to Jpecral bail, in his Court; where the original cauſe of ac- 
uſe of action was under 104, RI by the 8 ten 
non of co, exceeded, 19,” * 


Sir Flicker Norton, on bohalf of 4 Mlaintif, ſhewed cauſe, 
upon the laſt day of laſt term, 5 the METS ſhould not 
be dicharged on comman bail. 


neee * 4.5 0 GR of K King's Bak 3 . 
Common Pleas differ in their practice. C B. hold to rial 12 8 

in ſuch caſes: B, R. accept cammon bail. And he ar- 
E R the Fam of Common 


Pleas, 
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Cole 3 one e entire rere, an mult 
0 W 850 

ur. Davenport, ents ed BY: Nei of his Guns TERS 
roved that at was ri ght-gnd reaſonable ; and Cited the "caſes. * * 
Le, ve 9 f wende Nl . 5.2. Hir. 73. 

nd Robinſon, I. wcrolls, Ti. 10411 55 
B. N. bp 1073: 85 in 3 Jn the former gf ſs * 1 8 
o cales, "the deht -ẽ'²ð2k &, hut che coſts ſwelled . 
to 14.4, 10 J. Here the — only 3 J. 9 6 d. 
t by theadditiog of — is ſwelled up to 10%. But, as 
— e original dean did not or lp hail, t ee W 


k. nr 2 IS N Y L 4 2 
ne tha Send OS .. ˙ ö ̃1ui. EPFL oa ole i 
Wy <= — 2 5 Ax - NEIL —— oy 2 — — 8 4 SF I, : 8 
2 a. 1 hg 9 8 


eee „ ' 
97 4 2 25 N 7 5 PO 7 e 5 WP by 
* 1 A 14 — 2 ' Pl Da. abe dera Come < : 7 1 

0 N be Stic ack of; 1 5 t . V. —_ r. Fi 
bers is reaſon, A thin uirin Lail on the 06 aft 


os K e it ee | . 2 


. 1 
# r 29 5 


* 


: 120 i. Yo 1 
5 den Fs W 7 15 
ture of, the 2 
xt, on bringing . 
1. che. action of. Sz 
. debt | 
4 . 
$,, Fo: 2 «0 


7 


| 2118 Trinity Term 7 Ses. 3. 
| 1767. debt on the Grit judgment. This was ſo ſettled i in the caſe # he 5 
13 Bidleſon Ei. Adminifirator, Oc. as Whyte Egg. 1.0008" On 
5 te | 4 G. 3. in and Court. U ante, ' ol 3 2 1545. | whe 
3 Mr. Juftice Asrd MTN praftics of "this Cour 
5 more. in fayour of liberty, than haſt ,o the Common Plea, Tax 
we A ” | , ON 
- 5 Lord MaNsPIELD ſaith There ſhould be a unifor! 4 the 
mity de the two Courts. And he recommended it tl ſuch a 1 
Mr. Juſtice ASTON, to take a note of this matter, and tal . 
with the Judges of C. B. about itt“ He obſerved; that th Mr. 
ſubject will get nothing by this Court's not holding to hai cad the 
becauſe the plaintiff will bring his aktion in the Court when they thi 
he can hold the defendant to bail: ſo that the defendant wil em to 
not be at all relieved from finding ſpecial bail, when the i Cob 
may as well be brought in the Court which does require it, a ES 
in that inch eee tt. _ e WE, by 
| N 7% Ie e 61 FO e let 
„ = „Cusn lk is Reads in ibn Court, * That e common cauſe vi] 
« bail ſhould be r 25 and we muſt KP to our oil eutor; 7 
t N edt, 5 3 e + gp 1 5 1 5 defendan 
The Ibo Lis was Ates matle stur « Tu rs! 
« the defendant be diſebargod; upon. common ne” 33 welt in tl 
a, Nur Count took the proper 4 of a EA 
"| taining a uniformity of prablice in the two Coutn FO 
for the future. | 18 7 in ons e ee "6M 
10d May $FIEWD now declared be reſilt 67 2 con 1 1 
3 they had had with all the judges: which he ſhori E. 
enten in .the 8 W elfe Kbolowing bY 
1 babe laid IS matter i all tlie Judges. , They al ry 
akin ta practibe to be the more reaſohable, aijd more apree- . Md : 
able to the act of Pauliament: and T * the Court ß 
Common 'Plcks will alter 1 praftice; r * 
ee, 15 n 
ew, 8 * . 2 ** 1 9 * 1 bo . 
Monday 6th Rex, 5 Eyres, and . 16 1 
ja mene ein e 2D TS Nat 
= 3 $5.4. 1 „ TY 2 * 8 * * a heb . 82 0 * 
8 8 1 IE ITS wen 
Th Ki FR'H 8. recog Ven the 
= en | 1 dg — 8 F Wh 
or t e party, h&rif retu 20 "MN Th; 
forfeited,” * 9. 
2 ahd that — had nat." bY 
„ | 3 
BA io * a: 


5. as. F 8 N * 
= "ne | is 4 
o 3 z #32 * by 2 
£ £ - 


Trinity Term 7 Geo. 3. 19 0 5 5 2170 


6 Tiles 12th of May laſt, Mr. Stow 0 that 1 . 217567, 
| 205 tax the proſecutor's coſts; and that n, be paid + 
whe proſecutor, out of ng ſum Os. gs Rix OAT; 
0} %% ee | 
Exaks and 
"Ter CounT gave him a cal to habe eius: but che 5 woche. = 
, on being fully apprized how the matter ſtood, and chat i it | 
mas the King's money, they thought they could not make 1 
ſuch a rule; and ordered that it ſhould 70 be aun op. „ 
M. Laces now awed Me, Stabes . motion. NY 1 
{ad the Court of Exchequer had been: applied to: and that 
they thought the matter was not ſufficiently before: them, „ 
hem to make any ye” FRO 5 it e at e „before 
hi Court. ER! 8, : EY. . pH 


Lord Nr COMER 8 maſler tax "the 604 
ind let notice be given to the defendant and the bail, to 8 
cauſe why, the — 2 ſo taxed ſhould not be paid to the proſe- 
tutor; and the ſurplus of. the money. levied be 8 to the 3 


klendant or the bail upon whom it was levied.” „ th nf 
9 * * 1 5 | 1 4 
This is the beſt and cafieſt mid. The DEE no inte f 5 5 
1 in this _—_— 04 is a wo taſte 5 15 Py. * oe 
x » T * 4 8 
1 — Rs. 4 . : 3 , 2 25 
* 5 $ * 4 


ws 2 TY 


| Caltieman! s Caſe, ads”. : Price, "Cletk? 18 7h 


July 522 


A 
r 
NN 0 
x0 Neg 
fy Calls 
wel! 
* 


— 
— — 
_ 


-, es —— 28 . K* 1 © OY a; 
: N 0 bf 7. 212% e Nt wy 1 
_— g was a queſſion on. the Tas Diftaz's 5 An; Hecbring an 


5 5 3. c. 41. wherein it Was provided « that all t ole infolven 


btor irre- 
ho did not obtain their reſpective dif, ec 'befoge the 1ſt > bl | 
* {uguſt in this year 1767, ſhould be exclu Je 8 


* aft." LH 75 725 ſect. 20.J % 4 55 ay : : 4. * . 1 85 So: + : 
n e —— As 9 ke 


This ian Bed bein broufhit 4 to. the quarter e © 
Gurrey; and they had declared: Binde be eds becauſe 164 
he was charged with n 6utlawry*” Nour 1m, e N 


| bY ts 8 
* os ». i 42 *; N oy? FE . * As 7 49 £ 5 
| 1 9 „ 
NitThe perſons den 10 receive the b. gehe Ws 
gh, ere thus'de cribed ara, And very je 
bene Fugry 2 2 


n ! Trinity erm 7 Geo. 3. 
Ei. . en of any bb, /DANGCE, e fur of bh 
| 5 e, * 8 OY 0A e 


„ Mr, ud on. behalf of the — lad 1 a ny 


* W 
? „ * * 


1 1 5 Fü was 8 10 „ 


be Cour thought, the belt v way would be by ſe 
„ moying the order hither; and, there. being no clauſe ; in l 
3 205 to 1 cerierarl they AN Wt 


kN 585 ere, cle yas beste where u fig hut 


a 1 a oreeabl 
| rainſt Ed 
 non-refi 
oth of ti 


vid g - obtained ; za ga Unſt him, i in an 0 for a malicious Proſecy At the 
. = * and Wo 1. damages; and the defendant was commit ; diſchar 
fg : "thereon, and remained in pre wren 1898 . aig 5 

4 #3; 444% In Hilan 


— for Ae _- on e. „ 


e 85 1 a tomatl end of aw 


1 
74 E* ; ' 0 3 
= ; 8 Ar. *, 4 : 4 


time, the 
$ defence; 


3 


o „ . 5 r WAS 
"Res verſes Dams: 0 92 8 . ed upon 


Rex ve fa Mattep. | 4 

2 diſcharge 
ected to 
ge, it ou 


| doubted 
informati 
2 „ 
*% — ph, 2 | object 

Gi Mair e ; th ſhed Fi 

| Jos 

| fprit no 
tion,: 


L precede: 
he the 


t 


ep DC = e ee Do bee RS SIC: 83s _ dn Gu Oe NT +464 > 
« — — 
+» 1 . 


a py; Fe * — * 1 ſ 
9 5 NS * * 
8 8 


9 2 * 


EIT 


OO OC OT CIT 9 ˙—2— - * 


i 

We 4 A 

[ , 
We tock- 
. 
Fe 


—— eats an + 
= 


; L * FRED FE needy 
: : 2 8 
_ | 
. "MK : 
i a . 8 FRY 50 2 oF : | | 
yo” 9x3 © | 139 1 um! 
* * 


2. 
= 2 


> 


= 4 = G 


— 2 


1 
Trinity 38 Ge „ TX 


the if he ſhould' think bak ad 
e fat 
12 


The Court, at at the ſume time Gels <a VE 20 . „ 
length of time might weigh as preſumptive evidence ; v. Mars. 

or 35 one cirrumſtance joined to others, 1 

priety of granting an information.“ Op Tc agg „„ 

Agreeable to this JiftinQion, 1 the b Py 8 me © „ 

aint Edwin Wardroper was diſcha The objection . V. ante. 

Fnon-refidence at the time of his e = 3 Learn the ne, 

hof time, though within 20 years, 480 the denial, „„ 

A ſet the inſormers in ſo unfavourable. a e e W „„ 

s diſcharged with ws” gs, * 2 . 


# * 
8 , . * 
wy * 6 * 


In H; lar Term, the nile againſt Richard Wardrer — W 75 3 

time, though within 20 yok N eee . 
altre) was diſcharged f Ng ee 

ln the ſame Than the 1 how dnder NY Lt It inſt 

urn was diſcharged a counſel for Daves did not- HP Ws 
fidavit : the coynſel for the rule talked of it, and obe e 3 

ed upon it; but dich not chooſe to ,x 3 5 * a 


— — Iv _ - 
n =. o = \ w/o. OA 
ob 


Ea 


r — — b 
— 


i 4 
* * * 


Mp. * 
A doubt aroſe. 1 my e "Whether Foes hehe 8 


diſcharged 3?” becauſe, if Datbes did not deny the incapacity 147 . "ny 
ected to him, which was 8 Ke your his < er * = EST 
bo. irought N be takey ta be true, ks. he” | As 4 #4. 1 Hh » + ER 


| doubtod, by  whetliei,. is defget of tile pa e e | . : 
waation. ought: to be uled; if applied fo 1 within A 
peas.” But, il. it ought te be xefuled 5. een ene, „g 
tj of all legal determinations, and pecu liasly,v0 . 
W in; that branch of the ew which concetns corp-» Why 
dong, (becauſe ſuch ypathanyaly of often! Agitated Por 1. wh Ka Wa 8 | 
| fpirit, not to hg ſatisged by . 
ion, and onfly to checked Fog 


{precedents deliBerargly 28. Py 
ide 1 Anti that . * TY 
-w of che judgt pts 
under 25 l 
5 
8 


* n 5 — — — — — 2 - = « — r — At — 3 2 . 
: a <> * 5 F : : = re — 2 2 1 . - 3 F = . — = 
— — n > — >. — TE CEO a > adSe 6 — OI”, _ — * 83 1 EN * 1 — 
7 — — 5 8 — 5 — ob > = e- S A Ie — = 


Nr 


. 2 "ET 3& . My ew 
— — 2 _- * NN — Bax: 5 — 
8 S IO IE SI IAIN, OT CE 
2 "ae. << = * 2 — 

= 5 "= 


. — — — 


Lag : * 4 
5 8 
2122 +» 
b 2 * 4 5 * 
A 


* v. 
_ 2023, we ſuſpended giving any opinion. The Houſe of Common ny 
Kaka Fo baving thought fit to entertain that n we are now ele 
n eo cee , 

Aua firt—As tothe rule againſt 22 win 

33 2250 8 * 7 #3 6a, {04:4 wed Bets 4 ; 
Wot, It is an een for leave to 1 an Eee 
A | again him, to ſhew by what authority he claims to be a free: 
PF ING an of the borough! of Winthel I/ea ; er this ground —* Thx 


FP | 
- TE te Le rn EE. owe 
y 3 F 
* 


5 

q 

i 

| | 
1 * 

i 

N i 

g ; 


Was glected to that office 9 that he has conſlan 0 


. 7 tion whatſoevery, ky eriva INE Ti 14.40 would te 
| 19 85 


1 85 e N its rear Con ion, 


re tee Lt Se ů— —ů nor ece 1. Hs. — —— 88 
. * —— — 


7 EM 3 e ce. 


"Trinity Term: + b „ 


* to file affidavits, as to the conſequentts to the 10 perde * 
e informations againſt either or, both of them *. 


** 


Ra 

N i 
ARTEN- Eaſter Term: but, a bill having been brought into the Houſe 

ol. Commons, relative to the: ſübject matter of theſe. motiom 


The affidavits made purſuant to a oiller ors tend I 


12 hy the:conllitition of the boroug no perſon can legal 
; 2 oh be elected a. freeman, who does not 'refide and pay ſeat! ad 
3 5 at in the town, at the time, of his election: chat Daun 
40 Was elected on the 22d of September 1747; and that he d( 
nt then, or at me time before, refuae - of colt hy hi 
9 1 ot 0 in the borough.” N 5 ” OTE ſe 


7 
| N. 
4 2 5 + 


ak It appears upon hy e tg e * Aden! 
3 the freedom, he was ttbn-clerk of the borough, and con. 
Ei ſtantly-attended all the corporate buſineſs; that ſoon after hy 
clection, he Hired @ bouſe in the town, and has dwelt ther 
euer ſince, with His Wife and fatntly; that from that time to 
* | this he has ſerved all - the*pariſh Mees, and paid all kinds d 
taxes; that two gf the three informers were preſent at hi 
election, and Yoted fort; * that he 'has«generally 'voltq in the 

OY LP  Eorporate'aſlemblies, at the ſame {time-with /all' the three in 
. bY « , formers} and none of them ever made the leäſt objettim to 
9 8 his right, (#11 within nine months before this applikatiön; that 

& be has been elected jpto and ſerved the office; ot 3 4 juris fron 
5 e year 1756; that he has tevice been mayor, and in 1761 


| 8 alt the- rights, of - Apr: che time of lis ele 
tion in 47470 till N Fa git tbithout any. inter. 


düght aro- the borough 
Herbs tend 7 * bo of d f 


FLA” 2% 


3 e e Nee 1 4s 
0 en 2 wel Kee ied 4 
citturaltahces wwe abe ee e o 


4. opinion, That it o he qoptraryÞ pe trat het n 
hick Hatl ya dien 


„ UG by, the Tatu ute,” of Queen Aaune K 
113 tg. ſpeedy p̃roſecutiopd art quicken the rernoval of ſtrperyf 
4; 08 Hive leave WS infor 8 now apþ1y34 — 

5 ** . N | 
2 G4 © Þ N 85 ä >; Ws. CTY 1 42 AE. 
„ * 95 Fed, | weed & 
2 -, ** 


% : a hs Ov 


P 4 


The 
come t 
the ca 
to pro 
They t 
error; 


| charac 
. The & 


| Tai Terms, 7 ar 3. 


chiſe in ee We 


/Gur grounds a are three, okay dels. 
Fitl-—The lis! t in 1 the: three. ab i now ol bg 


haviour and conduct relative to the ſubject matter aa their 1 in- 
formation, n to . ee this motion. ox 
{fs ©437% 2 5 Tak 3 


lated to ſerve. wo 5 


* 


Tintj—The coſequences of granting g the information. 
4 

hi to the firſt—The Gelen does not lis in therr and 
They all knew the conſtitution of the borough, before Dawes 
was elected; and they all knew he did not then refide : yet 


hm, ever ſmce the year 1747 ; have 1 b in his being a 
jurate,” ever ' ſince the year 1756, and in his being twice 


45 King s name and luit, to call the validity this fran- 


ing the Court of - this defect of title, appear; from their be- 


$ecomdly===Phe light ene hs ee 2 la mani⸗ 
ſellly er eee _ the re eg WO it is e. 


a * 


0 ali 


pr I 2 3 
1707. 
e > 2a 


gg ee the | * ” 
f Rex * . * 


v. Daws, 


Ga by MazTex, 
Reaſons, 


= 


3. 


tro of the three voted for him; and all three have voted with 


mayor; and have aſſented to many perſons deriving W es un- 


der him, 45 £4 he was ao qualified. 


They e come now to complain of their own V iniquity : they 
come to ſet aſide effects of which they themſelves have been 
the cauſe. They come to deſire they may repreſent the King, 
tp proſecute. guilt of which - they themſelves are partakers. 


They have laid a ſnare for the corporation; drawn them into 


error; and, 1 85 . Ne ar temptors, deſire to put on the 
chaatior of ecuſers. n tali aun nec defenſyribus iſtis. 


The © Gaule c of the King and K or the uſurpation of "ih 


bach 6580. not to bes trix d in Joh hands, 

43 Io 8 257 % 8 5 

d hew nd Might ieee of their own, 
or of any ather perſon, rich depends upon invalidating the 
tile gf nuns : they en only informa as amici curiæ, 
ora in general. | 1 


. 1 a 4 e 


N 4 AY . 


115 Day F or 7 


y e has been uſurped on the 


: FP, ; Fs * | 
: "i nt nes nk Pi Chap belli, 
Bunthe 2nd tor which it was made a qualification has been 
Wa lers * Fees Se, by tas S RGIR 
#4 4 | Page 38.” 04 
Say £4. . — 5 * | 


1 22 7 P * * * 
1 5 * ; *# * 4 s 7 & 4 + # 2+ * 
9 * my . N 


A 


y * 
* 1 — * * . 
# = 
Th * G i - 
* * * d 

* a 5 


- for, | 


8 c ever ſince - 


— 


Ml * 2 a 2 q BP _ => 4 - — 22 1 R — r 
n n —— . as Fat; = at ge b T i, . r ez xt, 3 Ms * 5 8 fe 1 i*4 a " "Y tn nes, of TT Wa. A * 
N 4 7 8 * o , l "= * 8 
5 \ 7 90 - N 
* 
,: 1 * * — . 


RD HO 
* 


x Fl 


| well ere 
84 FI 518 1 Mei op 1700 


7105 would therefore. by CD with the, utmoſt lane of the 
3 Jus, if the King himſelf was to pry with: eagle 5% 
into-ſuch a defect; and, certainly, ought not to be indy] 
1 this: 2 to ee wi 'ACCOMPLICES in 8 


& 74, EL ag . EL n 


"tw 9 of arte the 2 may 
be fatal tothe borough ; and an example thereby ſet, that men 
may he in wait, lay a ſcheme, for many years, to dam: 
corporation into acts, which they may afterwards, for occa. 
fional and corrupt views, turn to their deſtruftion, 51 98 194] 


The Parliament have :ntruſted us 1 the authority to gin 
a a private informer leave to . the ene of a a fn: 
an the: King eats. R Point fag. ts, 


We are all clearly w- CAT of opinion, « th 
« THESE, informers ought not ta have. that leaue; and * that 


< jt never le to be granted to an informers, who ſal 
« appear, un all the ſame "IR in the fame un. 


« favourable light. 0 150 
As to the rule againſt WE Marten The a a 15 


for leave to exhibit an information Ke him, that he may 


| Tikewiſe ſhew by what . he claims to be a freeman of 


Wincbel ea. d 


The objection is—That 1 did nbf pay ford u, at 0 
time of his election. Eos . . ; 
The caſe, upon 5 ä appears to do this.—He was: 
elected on the firſt of O&ober 17 535 che has, ever ſince, i. 
tended almoſt, every aſſembly vol, the” corpor ation; and be has, 
all along, vated and atted as a 2 without the leaſt ob- 
. je&on to his title. One of the 3 informers, now ap- 
ping, againſt him, conſented-'t to his election and” vited fit 
im, with full knowledge; W 3 : 
every occaſion ſince. And heh hes vtech upon cen ſeveril deveral occar... , 
ſions, tuith the pther two: geither hp," 5 
#new the objection. now mz 0 
(for they do not alledge it 1 new: 


N of the N 


Bets A tenement wii he « oeciipi 
is ſeiſed of a freehold u 


e made 


* 
18 


F 1 


3 24 
= 
* 


7 * 
* 8 


1 % 
1 


W Ba 4 1 $4 42 N . a 
— b e eleftion, 855 e wh rated and 2 7 


2 157 
Ibe informers ſhew no right in theniſelves or any —. v. Daws, 

which depends upon invalidating the title of Marten. v. Marz. 
* ariſes upon the conſtitution of the 7 The Wy | 


V defeft char Aide is, « the not being ra at t | 
7 preciſe time Re bon. * Which he now 15, ee 7 


ar. . 8 4 


Many of fla each n the a wk 0 of Deng) hold. 
in this : Lübbe h this ebe: weaker than Dauès's. However, 


we are of 5 5 that the circumſtances which ſhew this o 
te weaker, ought not to be nicely weighed; becauſe they are 
oppoſite applications; (they who defend Dawes, attack 
Marten :) and though the one caſe is ffoiger than the other, 
et the ſame reaſons ought to have the ſame weight in both 
caſes ; 7 they are enough alike to be Conneried in the 8 


julgment. N 3 9 5 , 
* 1 oh . + M4 * 


be peace of the n is rcſerngt, from both, ba the 
exertion of that le | diferetion which is 8 applicable for 
the benefit of both,” 5 


Therefore we are 1 of opinion, That beth as ought to 
be ms al : | : 
eee e Rota: RULES DICEANGED=. a 


tm Ss 1 nien of Twiltock: 


Th 85 is already publiſhed in the quarto- edition «fn my 0 Black. Re 
Goo ears nia, wr. No. 186. p. V > ES 


$6 7.4. 


be u © 


Tus BET Wor: ind been . into this ?; Who Fra Where dee 
/ "2 certigpgr;.;, and the ualcxecogniizance was thereupon dant hath fe- 
ae N \The defendant. was .convitted, and ſined 507. N — 
e e had- got a. mien en ele by ay be ied into re- 


t 3 
N. eee F 


eu or refcived on wi thre, och ta be deduRted * 


* 's er N. 
e 


_ A 

— : = : S = — — TS. CNS —— — Is 2 — — == — r eng. —-— — — — 

= = b —— - - - — — bu 4 * . p a << > "as - > ihe: 7 gs Gu — == l 3 — rs — I — — 

: ES ER C 3 — - — . * 5 * 4 — P rr — = - N — 15 7 2 5 - 8 2 r 

— — . 8 ITE xr nr ww 1 : - — 4 — — — — A - GATES — 2 Oy SS 2 — pl - — 5 ——ç * g 5 CUES 2 e N rae 0p 2 4 . 
2 Sims: r . ay S —— ae en RESET Repo... ek < 4: Bike; E - — <= ac. ag 3 8 *.. r — —— n == "7 P 3 —— +8: a —_ = 

FS Hmm int nnd: — PTL * 1 2 ä BE 2 — tw 6; 5 AN LIES TER, — x s Os 1 8 — oa nam * or o Cre p g — 
Nee £54 < £4 RR. IE. a 8 74 ——ðĩ 2e,-280-idvs C — 2 — * oo Ig * EF 2 EY 4 EE, = Ns - a 2 3 2 b, , 3 7 * "4 > 2 3 = = 5 

5 I. — —_— 8 ai 1 * a a: bn e St e q * 2 We = £4 > 2 FAS 3 2 1 ">, 5. Gay r -- >. — = — L + Re 8 i _ - 3 M Tag N 72 
— x 2 — n = - og ne een — ̃ — —„—- — — A— hm — 2 — hae . 2 apo — —— = - — = — —— — — —— — — —— — bes 1 - 

« *  % -- 4 — 2 8 > g - 5 p 7 0 — 2 _— * — — 2 * — IT 1 2 Jags = Fogg: Warr, on, —— 2 2 — NEE - Cali = — 2 here — oy \ o 

* Jong — - - — 2 28 5 * - in ts, a8 * - FR SEL) bay 4 4. dy >» ” — S. "WW — — * — _ EF — bs 4 = — — — e os 70 = 
* $4.4 8 _— CI 7 — — 2 3 - 1 ws — Nn $ : 1 . a - : 
">. | — Fg, my" = 4.5 1 Tide EC wad "Ix, © — 2 2 — ny 4 — 2 2 * F je ao 2 * N * g 
* 8 x * 2 5 q Y 3 WR 9 * w g bn, F 
hy e © JACKS =? = 5 * WE; 035 6 x L 3.214 in * ET of, Sy yd T, is - G WE gy the 

= - 8 2 F — . 1 oe. p ho i oP 6) - * * 6 2 , 2 1 2 OE © Ya S Wi m3 Ka TY T_—— 

b „ 4 » of = £ I» © 3 1 * r er r - — — h "7 - > 8 
n g = = "me of » - r 8 ( * * . oO = 
* * * 5 * p . * 9 3 6 ” 26 , 9 32 * 
_— 1 ; = — * Ry aL „ 8 


—— * * Y 
1 4 <q A&<ww 
* n 


— 


5 
3 


— — r = —_ 
—» 5 2 FIR arora 1 255; 1 % 1 


ä 


i Ter 766 


„ . over and above the oed of the fine. 


* The. worde 


1, convieted, 155 owt of King's Bench Gal give nabe colts to the proſceuta, 


1767. On Tha the ſecond of this month, Mr. Arn mon 
W See FX > fi directions to me, to tax the proſecutor's colts under the 
Daw I 5 8 ee into ne che ee 5 ; and d had an 


1 Hk * 13 3 | The e = Vi 
ned 501; and the proſecutor . has received - one-third gf 
the fine. Therefore he can not have coſts under the re 


not pe 


» IF 


The recognizance refers to the dn of the Court t, 
of the acts and. the court will not, in their d e give colts be 


8 nk: if the one-third of the line. „ RE 


% dant be 


8 bent f, Ke.“ | 
4 Morton — The cally I apply for, are the cofls artſing move! 
leh Us removal of the indictment by the defendant. W a8: 
| | are intitled to . coſts, over me above the one-third of the he ha 
„ wy CE Eee Wy png WIR CA and il 
| | | : 7 life. 
5 3; Bay denied that the coſts badet the esc are diſere 5 
0 tionary : They are abſolutely payable, by the e words df M. 
8 the, I: 0 2 Court % gives, e WORE EN. withi 
d 17 
TN But TRE CourrT were of . tkat⸗the FIR given 
cutor could not have both cheſe addantages; ; namely, the col are It 
under the; recognizance, and alſo the one-third of the fine (18 
They therefore made a” rule that I ſhould tax the col far. 
% upon the recognizance, according to the direction of ; 
the act of parliament.; and that ſo much as the praſecuta 
5 4 has received for the one-third. of the * * 1 this 
r out of the aum ned )J nullit 
10 befor 
Cham ion weg Gilbert. 1 
- Affidavit of N Thur day the 28 th * laſt * Sit: Flbtcher Mun | 1 
debt to moved ru the defendant might be * 0 a 
ml - * common b. bail; and bad —— rule>ts thew ae 2 EP q þ 
tive. F | 
_ The aMmation of the plamiif” 2 ce that the deſe- | 
« dant was -indebted to him in But it did not top CE : 
there; (which Sir Fletther owned fool have 8 him: E: 
3 It went on Wes and added words, which | a A 
4466054 5 BRO, e W 1 in 
A hat che dec; 7 ire 


Ie 4; The! ewdrds. oF i ety: 2 
4 N 9 to, yu in. fl 


. 7 


N 


e wn cvs of 5 2 and be which, 


6 „el . e dot accounted.” * bp * 4 ., 
1 HAMELON » 


nx Count bell, that! theſs l yoda . it, v. Giuasar. 
not a phi. And therefore the defendant Was 


p 54M 6 2 ol 
5 5 1 | Drocnan6zs on. eee bail... 2 


— 


he i | Rex verſus Caſtleman. 


a, 


V. antes 5. 22190 


certiorari; Mr. Cox, ſupported by Sir Fletcher Norton, infolvent 
moved to qliaſh it, as not being within the intention of the feviors Wa 
act: is is a negative judgment only. And they urged, that law, is a nul- 
he had been five years in gaol; and had no other creditor : lity. | 
and if he was not relieved a he would be a priſoner for 


. ih: 


M. Boytham objected t. to the certiorari ; it not being cated 
within ſix months from the making the order of ſeſſions ; (for, 
it is now eighteen months ſince;) and ns notice has been 
given to the juſtices who made it: both which circumſtances 
are required by the "expreſs direction of the act of 13 G. 2. 
„ 18. § 5. in order to the due and re lar iſſuing of a cer- 
Harari on a proveeding before Ae of ihe peace. 


Pet .Cu 1 be Sos had no authority to 
tis negative Judgment, 4+ That he is irrelievable.” is a 
nullity: it is no order at all. But there is no difficulty, if 
the juſtices at ſeſſions will act; he may be brought up again 
before (AL and they may make an orvier of diſcharge. 


| We'c can ns "eddie at preſent; ect there is no notice 
to the - ſtices; 1 and therefore no certiorari was grantable. 


| Ide . is, to e to the ſeſſions. 


bas I 
- C8 83 . 2 0 * [ 0 | 
k . fs a 41 Y, £83. 3h 
3. 9 [5 | Welfor 4 verſes Davidſon. 


N aclion bad — * Branght” in this Court ; and judg- Intereſt allow. 

1 ment obtaineg. thereon; A writ o of error was bronght ed wn — 5 

in the Excheq ver-Clrmber, _ this Judgment ; ; and bail 0 a 

kiren gu brifi inp - the wr error: and the judgment of the Exchequer 

this Coy by W affirmed" zn 88 er- Chamber. After Chamber from 
u 


nde, A fair pho ae 2 there againſt the Wn of affir- 


2 bai il Ce. 
is Ei»; . 
3 85 ; 1 E * 12 05 h a 8 2 
: 20% hs. 28 44 F =Y 
. 1 3 * 3 * . * 1 
F po | - 4 
* 0 M ns 75 
. 
F — 
* Fs 4 0 * - 1 
1 * 


HE ak: at e being now . bither. bby. Revell : 


EB. di toc r 


— 


A > = 2, — e 3 e a 
r ee — —— A — 2 = LL et, r . * 
— 2 — ya a ON REST 2 EY CITE - — 8 AAA r — == 
2 I meg — — 2 : = 8 — — — — ELos PT I p EP. — 
— — = od . 5 ms DOE _— — — BY > — — by gen (2M SIR) — —— = \ 
| > ics lod Sh. . EET TS Ld * X25 a "Is Fe: 1 8 Fog OE IN PI A en _ + wat 
>, 6s 7 - 5 5 * 2 YRS * - b . fs - = LO * =_ * 42 : 3 
4 r = r 3 Fro = r f 
wy 5 5 „ hd] * 3 — — J \ 
2 * 2 * =. ©» iS . 
Fo b 4 = & 4-, 


CEC ** 
a 2 Ga 
28 
* 


Pre” 
T-_ - 2 
1 r 
mY 3 


* 


_ 75,0 ns "Trinity Tenn: 7 Geo. Hy: pe 
k 1767. bail. The bail p nd. uſed, all 
i r payment a 1255 
| Wzrrozp v. recovered, ſa long, that the intereff of it exceeded the cofts t 
Davipsox. were by, the ordinary taxation to y; and, conſehuently conſequently they 1 
: would be conligergils, feiner by tl f deer, * 

Mr. Muller, on behalf of the Alen dal in blen. 0! 


that the maſter N allow the, . of 0 the m 

V. 13 C. 2. vered, in —— Me | | oY 28 
ſtat. 2. C. 2. 

& , 9, 10. e 1096. 


& 7 


* 


| Lord eee e cannot go bock bende | 
; than the Judgment i in the Exchequer-Chamber : 2 for, the givin 4 
or not giving intereſt, to that time, * the province 5. Pow 


„See this Court of Brebequer +. 1 e 
ubject "AT ; W.. f „ = 
minately leaNea, in Bodily v. Bellamy, ante, 5. 1097. e. 
But the maſter ſhould: allow. a TG mn 7 
N the judgment by the nnn BA 
The Cous RT made a Ku LE e 
a 0 68845 bs 5 12 
1 *. 4 
f 5 Ss, 
113 * * : , | why 
oy a 25 


- 


The. end of Trinity Term en 20 ON 5 


* a . 9 


1 £115 1 ee 
4 "8 


. * a . . "= alt £ 3 
ve A --DIDSI HY + 


b 
«4 "ah; i. 2345's a*; 


 Michaclmas Tem 


+ 


. | 4 $45" 
8 Geo. 3. B. R. eds 


| Rex verſus Thomas "I en 


u. I 767, 


— bien, cevirtied; by de ſheriff of Wits, © (3.9906 el 
4 ouilty of a RESCUE';” (upon an arreſt, on meſne NE 
proceſs:) and an attachment of courſe had iſſued ment for re- 
3 him. upon that return. He was taken thereupon, ſcue, defend - 
and had been confined ſeven weeks in N county- aol of _— _ 
Wits ; and was afterwards 2 875 to appear in this . anſwering ta 


which be now did. | | 2 


Upon Friduy the firſt day of this 1 term, Sir Fletcher 8 
on his behalf, propoſed that the Court ſhould immediately 


proceed to puniſh him, «without going through the ordinary. 
courſe of his being examined upon inter wi, ma 5 as no 


denial by him, upon ſuch 9 excuſe him, 
alter R been We 6 on 4 N 588 * 25 


"I 


Tip + Count were of this | i They My It 
an opportunity to trayerſe the return; 
wich, ro Gl. 'of à reſcue returned, could not be allowed. TY 
And accordingly, they ordered. bim to be 2 up — 2 
e n ' 
| K Py * js 
Aud Binz nom Henughe up 1 Si e Fr it's an 
ehen cale in 2 Salt. 386. where, Sir Samuel ry ſaid 
38 as the conſtant r e of a relous, ''-' 7, 
to 6/4 wille fine upon. 3 „. GT rs 
We as, -Julw&Twyden . 1+, 


= Px po. * 
6 S n tr am 2 eget 7 
WEN 2 [ls r 2 op = 
S 5 1242 a + YE. 5 7 
— 2 2 5 n = D 
—_— 2 5 0 8 8 2 


7 
- by PTE” 
ROY *. ? * 
a 2 
— s > * 
a 3 
- A = r 
1 were *. * 


7 : ered oy _— 8 X 
_ + — * * o_—w = % * 
2 5 5 — Ws 5 — „ _ 
of C > 3% Y 2 Cn „ — — - — + % b - 8 
beth W . y 2 1 » l Y =. 4 % 2 I. 88 — 5 : . 
8 er ** 2 tne - c- ID J A 4 8 eo * 3 = 3 * 
in Ls wad. ot nt > EIA 32 ee ads : 8 5 þ 20 a8 — 4 30 * 2 
— Fre. 7 2 De 2 „ Was Le Fa FE. F — 5 * 5 2 
l ws ** 1 * = "I . Rx ds a * * 1 a > " 1 C 4 g = 6% = * oF bs 
2 th. xr: * Denn 1 Sade ih b, = _ __ 8 ä 1 7 OY 85 
* „ a - o J * * d E = * o EC — #8 ack 4 0 
2 — 2 1 + 1 p 6 * I N 5 x Bf: = I of dw Lo, * N 
k * * * % 5 *. 1 ' wi — A Tr 7 is * A = . * wer by oY, You Owe, v ; 
= _ 


T b = - 
| J IG SSD - 
8 g 
3 4 R 1 2 7 ar's „ EY * py => 
r RE AR Ls ok nr 
rr A 1 
r 


— 


8 2130 1 ae Schein Tt 8 O00. 3. 


2767. Lord MAxsTIELD— That ſeems to be a ſtrange ni; 
3 gd} or FE it puts all reſcues, in all caſes and Vater all Elrcuy, 
- Bk s. Er- * Mlatices, on the ſame foot. 0 
KINS» bite | 
* Mr. Jaſtice- Tu cou * ſeemed inclined to Ro gone WY 
Hewitt was - the preſent caſe : but as the page had ang been 0 
abſent. N in priſon 3 they 2 70 


% 


Pres nt nt io kus ui 


27: £4 * 


; 1 1 * 
PT beste roth Op MzubiAN Unt. On a Wed 
Nov. 1767. « fendant had til] Tueſday, to move in arreſt f judy 
£72 « nent; or only till Monday; that is to lay, « 5 
4 ther Sunday ſhould or ſhould. nat be reckoned 
et ge of the four days allowed for motions in arr 
of judgment. — It was determined that & 
was net to be eſteemed ne of the four days: 5 
that Turſday was holden 8 be within time to mat 
 ,« ſuch a motion.” And the prafiice i is the ſame, a 
Both ſides of eee the er 


civil. * | SO OE. Jt, 4. 
* k * ” * 1 0 
» : 5 . * . 6 EX: 


f 


Wedneſday | | | Rex wal charles Malden,” 

21th Nov. 

1767. ' | . "Y MY 

| VV 5 Crown-Pa rs 72 8 ; 
1 oY ts. | Paper 95 FIN ee 


* 


| Corporate . 1 18 was an DATE FR 'the dene 
ficer elected to ſhew by Nr IC INE he erde ide office of 
under _ bailiff of Malden. ; | 


mus, muſt g COD, jb 8 4s wy Wh. ++ 7 1 3 1 "# CY 


ſworn gt F 
fore the on His Pes ſet fokth letters. patent of incorporation 19! 


cer preſiding ., Ph, Mary; which direQs* that the two bailiffs ſhould be 
3 * annually elected, on the Friday. next after the Epiphany: 
Fd bali 10 elected, having afterwards taken their cat 
poral oath before two other ſenior aldermen of the ſaid bo- 

rough well rightfully and lawfully to exerciſe their ſul 

« office for one whole - year,” ſhould be and N * . 

bid office for one whole n ther next following:* 


Hofurrher . et "Ie — the rant and a 
ance of the charter, 4 the election and nomination of baile 
on the Friday next aft tet the Epiphany n the 'baihf for 
the preceding year have preſided, and * e uſed ang bel 4 
accuſtomed and e 7 . 
x oh 3 I 2 wo 1275 £59, 
L 4 An as 6 * 
* N e | 1 


_ 


1 


n 


9 2 * 2 4 * 
bs, Nv my £ 2 
2 HR , r 2 "+I 


vers oof 3 ps 9 80 5 Hog: then havi a 

on to vote at, the alley a of che ea bl hen ing. 262 
major part of the then aldermen and” ad- bun rgefſes, f be by 7 v. Mar 

virtue of and in" zurſuance of thb ſta te in fach caſe lately W 

made and provided meet and aſſemble t ber in the Moot- ATT ee 

hall, for en of two bailiffs for the year next ms 2 
ing; and then and there, proceeded tg ſuch &leQtion :. 

which. meetings, he the ſaid Charles Malden” ( the Aefentlanc 

rimſelfy}, then and*there being one of the alderinen of the 

aid borough, was pfeſent and did preſide; be the Taid- 


Charles Malden then and there. having a right to vote in 95, 
reareft Then © "preſent 2 


1 


election, and being then and there the 
in place and office to the bailiffs of the ſaid borough, and; no 
bailiffs or bailiff of the ſaid ard mw the r year 


3 
being then ate mare "+ 1.00 *4 VSA 
* 8 IU Me tt 24514 wo . 
"x BAT I} by n 
1 


Then he ſhews bis clefion! at this meeting, F 

Then he heh, that 9 80. bow fait pleftion, and before ha: 
ainiſſion into the=faig office or executing it, he did at the * 
ſame meeting take W oath BETORE Janas Malin, 
William 7 and; Y Edwick then and there being three. 
ornER ſenior aldermen of. the faid borough and, the only __ 
adermen of *the ot og | who were eſent at that 
mecting or aſſembly m. the aid arles Maluen. 
« well, rightfylly\ an 4 Y-lawfuty par, his ſaid office f 
one + the hailiffs. os the Taid bor qugh for the ſald year tben 

pdf or and was — then and there, accords; 
ing to the, form of te fatute in that caſe. made and provided, 
adnitted into and did ale po Himſelt the ſaid office: "Att" x 
Wut gull Ende e and WEARING. . gol 

% © 1 5. Ys * 

The Kugel x andaattorne/neplics' ix ſeveral mate * 
ten; and, in his reply, - takes Jevera}/ iffuts ! one df which 
was; That :;Zonas — Wiltiam. Srhits and / Tobn Ma, * 
* wick were, not, nor) * 2 of. 'thiem ait in Place” and,” 
* gow Ihe We + CM * Hs, * & 3 1 


14 
15 

Fl 

, 

} 

} 

* 

* 

* 

| 

mn 

15 
155 
H 
Tg 

* 

' 

v8 

8 

} 1 

. 
' 
F 


D 3 re —— n og Wh 
4 — 2 —ů — 2 - _ - 
. — Bot EY LE Sod 
— — — ——— te 
: 1 REES 
o COR ts 


8 1 ” 0 2 * I, 1 
a "MAY Abu, de 5 Ba 
Rulliam: 3 22 Bok ee v1.3.9 
| 3 at l „Was the wen pre. . 15 1 
in . 2 l 2 5700 yk ro N : 
7 bim vhe fe '#, . — he neare/?,, en 92 1 
e $57 ale, thorotighs- ha 1 
Hs Tt übe 
e aig 2 Hoe. 5 a Ne 
men ee * 4 EE y 2 
* ang . 2: PS, 


ee ne 5 . > "x p 3 
ought to have taken hie 
In. as FRESIDED at « 


74 reſeny at AE r ion in pla and office y 
115 2 of bs lax bougughe for dhe; one 2 
Pr as s 75 a by: FE 


* 
: » 
r » þ 1 3 
F 1 | 


1 


* 


The defendart having joined in dere, 4 8 
e 1 
| 75 Tas. cee agreed that,.the OE * A. 
5 x 155 ſworn ii in efore 1 
u 


4 7 officer e. which 1 . 
„„ tely neceſſary where the Wks "ous: _ * * 
* V. ante, c of 11 G. 1.6. 4* 1 


vol. x 


. 292, F * & 2 
303. Rex d. N are of Girnarien d. 


. ; Juſtice. 'gited 1 . 14 
2715 0 5 15 4 9 B. R. In Which caſe, the Com 
k bike to Zoufillons rand My e ras: delivcte 
Lord Chief Juſtice Lek 


They , hats he. fourth clauſe 
. 75 «hat _ 250 "relates | to = | 


Nog 3 
7 into ſuch office; BEIOR I a: 
= * at” ſuch election in pur 72 
9 Couft dich · not not well could: ne wh 12 

enter into a queſſib f- 
a : ore lee, Neithery tA 1 

., 7 | py 3 1 

e 
th N - a 


Ty 


. 
po PS: 


* N 0p af ou IF? , 9 gu dts. '& Nes N 


companies of 
| -— = <,-ſurgeons and 
rs are 


Taz Couzr held that the ſtatute of 32H. 8. 999 ay, wot 

42, continued in "force, as to the barbers; notwithſtanding regulations as 

that of 18 G. 2. c. 15. Which ſeparates them from the ſur- 3 
The latter ſtatute only means to * the uaion . * 


Ne the bro. e | 


. 


Lord MANSFIELD, 


"7 2 5 
*- 


x 


* Dale ve, Sollet. 3 


5 12 


T IS was an n/aRtion ts money had 1 received to 5 the Deduction 
2 8 uſe: non img i was ; (PN; and iſſue may be given 


in evidence, in 
iel. 9 Fs n SS MEA 15 ; action for mo- 
ney had and 
Cas 5—The 8 a” „ ſhip-broket,. was mY Saint's received to 
gent in ſuing for and recovering a ſum of money for — 2 5 
damages done to the, plaintiff's ſhip ; and did recdver and tice. | 
receive 24000 7, for the plaintiff? s uſe ;, and paid him all but 
61, which h \retairied for, his labbur and ſervice therein ; * 
which the witneſs. (Merz l uller ) ſwore. he thought to be a | 
ralonable allowance. And che jury were of opinion „ that 
1 this e dught 10 retain 40.-as 4. reaſonable allow- 
ſhe: arial ” Pig was not 1 to 
gen Te. „ 4 * r b 
i N 13 N | 
The plaing if as — l. 6 That Ns — 
F cou ld args evidence in this manner, of this labour and 
ſervice; but aught la, haut ? PLEADED z/ by Way of EY 
er, & af leaſt, have given notice of it 28 4 Jura * 


N vendit wap var” for the Pala 15 fabjeft fo BER opi- 
on of this Court: and if the Court ſhould be 8 0 inion 
in Nr then 1 do . ered as 08 a nonſ a 


pla, (the. 20th inflmy) My Ki: 7 | 
he defend ant,“ e 
_ 25 upon a no ſuit;* ee 
2 LET to they cauſe, 03 


+ * 


n * to 


A 


E N Tu 
Lon behalf of t 
| agtinſt che pl 


TRY my 
* A El 


Sir Fletcher Norton, oh ane 57 * 1255 inf, gow Mert d 2 
e, ind-infifled* ibis de el. E 
Vor. . l 1 T — 2 2 »P.. FR oo, der * ad . oF” 

| . ; 


j 4 7 % & 
* F - 1 * pe f ty, » 
. e - 22: 5 — * 7 ; ; W. 


** 


k | 
c 8 oe Die 3477-2 IG ED, © A en e US, g 

ix * 2 We * 9 a3 | 
5 Sharpe, qui tam, veſſi La. . Nc 75th 
is we © aac 2 HE 5 ? as 2 Nor: x36» 
0 
y 
| 


bon a "caſe. reſerved at 74% e . ' The ſeparated | 


. —— ——ů— ———_ = = =v - : Wn * 
D — TE 4 — K 
= —o= —_— - 4 —_ — 3 — py — — — 3 LEE RY > 8 
= rg £- 2 23 N 2 * maj"; — * ferns ry 4 4 
CE NE HE LET 2 — — — 0 Am. _— —— E . i 
II IT — a C — mY — » MS CS N 
n 2 5 * A = pg 2 3 — . 77 r 
r 3 2 2 3 r nc I Beek —— - 
2 2 2 , i -' «4 jw © os \ = 
*-4 . > a 
: 


= ont. 
. 


4 
x 
74 
= 
17 
>» by 
N 
*% 7 


"0 „ 1 
aht _ 


ade 


q # 


ö * wy * | d : ; | ; 8 : : , * 
3 0 5 N ; * , <3 "Ss " a EE ; $2 BY 
3 25 a —=— : * a : * _ ö 3 


17. Pleadi it, or given notice of a ſett-olf': but that he co 
— x take advantage of it in this manner, without 9 


Dag v. notice. | 


SOLLET. | 0 a s =” „ ; 4 ; 
es . 0 MANSFIELD had no doubt of the defendant; 
| being at liberty to give this evidence.” -, K 


This is an action for money had and received to the play, 
tiff's uſe. The plaintiff can recover no more than he is 
conſcience * and equity intitled to?: which can be no mog 

than what remains, after deducting all juſt allowances whig 

the defendant has a right to retain out | of the very ſun d. 
manded. This is not in the nature of a croſs-demand q 
mutual debt : it is a CHARGE, which makes the ſun df 

money received for the plaintiff's uſe fo much leſs. 


De TWO other JUDGE8 concurred. 
„ 
" and 8 © * 3 e ects „ ig . 
JUDGMENT for the defendant, as on a NoNsvr, 


* N * 


wedneſday 
25th Nov. 
1767. 


. - P ; 1 


The action was by original. The bail fur ed thei 
principal, within the appearance-day, but not till after tle 
relurn- day. Mr. Cox inſiſted, that this ſurrender on the 
 appearance-day was a ſurrender within due time as the ation 
was by original. : K 8 | 


| He faid it was the courſe in C. B; and had been allo f 
determined in this Court. Whereupon'he had a rule to 
„ St cab 


And Maſter Owen now certified, that where the action i 

by ORIGINAL, this Court proceeds by the ſame rule # 

| . does; wiz. that the 1 has tf ke quarto die 
» See Barnes's (provided it be done ſedente® curid. 
Notes, 4to . 5-50; 4 jj 
edit. p. 66. Maſon v. Bruce, and p. 75. Hauſley v. Page. 


Wh 


e. 


# 
* v 5 
; - . ** 5 
* Lodl 
** £ 


8 bets ö ; 

Js ws : N 8 & *. 2 * *- - £9 7 ” 1 
E f 3 + WOO . 1 1 5 . 9 3 . 18 
Michaelmas Term 8 Geo. 3 

* N \ CY ? 
« 25 „ " . yy E 4 . — * 
4 C 6; - * 
20 { - % 3 4 " * 2 Y I. 


| . e, 
= 


; 7 3 75 5 3 Wy. > - 3 5 m — 3 
FO 7 t. 5 + . 7 n W * $7 as . * : & + 4 
Wo - 2 | 5 2M £ 
Lord MANSFIELD=—It'is therefore wh 26: 1d 
. MN . : % 4 * 


S = 


4 


Rutz made ABSOLUTE ; except as to the coſts. 
ae SD I e eee 7 W 


f e D 81 We” 48% | 2040 n 
Rex verſus Jonas Malden. 


po N an information in the nature of quo warrants, to 
der by what authority the defendant claimed” to be 


wiliff of Maldon, ſeveral iſſues were joined; and the cauſe 
vn tried before Mr. Baron Smythe, at the laſt E ex- aſſizes. 


} 


| Tt came "=, yeſterday, upon the Judge's report, in conſe- 


Mr. Serjeant Leigh, on Monday the gth inſtant, to ſhew 
cauſe why the verdi&t ſhould not be ſet aſide and a new 
tral granted: which was the method thought the moſt pro- 
per, by the Court, for doing full and complete juſtice upo 
the points in queſtion. ee ao | 


There were, in all, five iſſues: but the. two firſt were 
quite out of the caſe*®. The preſent queſtion turned upon 
the' third, fourth and fifth. "ſes ; which were found for 
the proſecutor, by the Baron's opinion; but were, at the 
tral, agreed to be ſubje& to the opinion of this Court; the 
Judge giving the defendant leave to move for a new trial, 
without payment of coſts. _ 6 | 


| The couNsEL for the proſecutor were Sir Fletcher Nor- 


They Ns that no new trial ought to be granted, there 
king ſufficient iſſues found, and now before the Court, 
won which the Court might proceed to give judgment 
zunſt the defendant. 2 S 

The third iſſue is upon his being duly elefed; viz. © Whe- 
" ther the aldermen and head-burgeſſes aſſembled the day after 
the charter-day did ele& him: which was directed and 
found againſt the defendant. On this iſſue, the firſt ob- 
ktion was, That there was net a ſufficient number of alder- 
men; two of them nat being aldermen at the time of his 
tefion : and thoſe two appeared upon the evidence, not to 


" 
” 


* 


adermen ; for, there was no preſiding officer at their 


tion. This goes to the roof of his title. 


% i 
I 


The fourth iſſue, upon the ſwearing, was alſo a material 
ue; v2, „ Whether Smart and Edwick, before whom he 
took the oath, were aldermen.” The jury have found 
tat they were not.” The Judge admitted evidence to be 
- = OR read 


« 


v 


im, Mr. Eliab Harvey, Mr. Morton, and Mr. Ajbhurft. 


Friday 27th 
Nov. 1765. 
New trial 
granted, queſ- 
tion having 
never been 
fully before 
the jury. 


quence of a rule that had been granted upon the motion of 


* See the caſe 


of Charles 
Malden, ante, 
P. 2130. 75 


7 * 66 


— 


1 67. read of the entry of their election to be aldermen; 3 

7 7 held it to be word. objet, „that he ought not . 
Rex v. Mar- © have admitted it; and that it was not ſufficient evidence, 
DEN. . This entry entirely cut up the title they had inſiſted 
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their plea: For, it proved “ that 0 bailiff was #4 Ys q oy 
<« their election. And this fourth iſſue ap lies to the on Lk 
iſſue, as it ſhews © that he was not duly elected; they n 4 Ki 
being aldermen at the time of his election. The ff P 1 
iſſue was That Jenas Malden was not. bailiff.” wh Tut! 
they ſaid, was a ſubſtantial iſſue, and ought to haye . 4 
fully and completely proved. Nt an MT. 
The counſel who argued on behalf of the defendant, we ok f 
Mr. Serjeant Leigb, Mr. Thurlow, Mr. Cox, Mr. Dum Crent f. 
and Mr. Mallace: and their arguments were to the follog bail, a 
effect. 4 i | 7 | | | them ; t 
It is found * That Charles Malden was the proper proj om 
c officer” alſo “ That a majority of the aldermen and by 3 
te geſſes was preſent; atid That the money of the wha Conf 
« aſſembly made the election. Alſo, « That he was /wn "or 
« before Charles Malden the prefiding officer; ( —_—_ | 
was alſo before two others, who had ns authority to le 10 
him.) But the ſwearing is not void, by being taken befor Wie 
the proper perſon and olßers. The law will refer the at 
thoſe who had the power to adminiſter it. This is the ck If 2 
of all authorities. 5 Co. 89. b. Hoes cale, Gul, 
In the caſe of Saulſiy verſus Hodg fon, (v. ante, wil. 3. * = 
1474+) on an award, the umpire and two arbitrators join neated e 
in the award, though the authority of the arbitrators w "IM 
expired: the Court held that it ſhould be referred to l not 
_ umpire who had the authority; yet was at liberty to tac, j 
what advice or opinion he pleaſed. _ | | ſnorn be 
The third iſſue relates only to the election. And if If this 
was duly elected, that ifſue ought to have been found for i wy... 
- defendant. A majority of thoſe in whom the right . £51 
election reſided, did concur in the election; even ſuppolng « tiſter 
that theſe two perſons were not aldermen, But they vans tuo ot 
aldermen ; at leaſt, de facto: and in a derivative title, it! 
ſufficient, that they were in poſton under colour of a til But, 3 
And “ that they were ſo,” 1 by the entry in ii bb wa 
corporation-book, of their elełtion and admiſſion. It y no | 
objected, that this entry does at the ſame time pfl tit! 
« that they were not ſo de jure.” The anſwer is, I ger Ph, 
the iſſue. is here upon the poſſeſſion, not upon the tith 0 prevail 
and uothing more is neceſſary for us to prove. Howe aer of 


| this entry does not prove © that the bailifſs were ® 
_ < preſent at their election: they might have been pre ; 


Michaelmas Term 8 Geo. 3. 
4, though their being ſo is not entered in this minute. Tt 
enough that they were proved to be aldermen de facto. 


The fourth iſſue is © whether the two perſons before whom 
« he was ſworn, were aldermen. The ſwearing is alledged 
v be before Charles Malden ; whom the Court muſt ſee to be 
the preſiding officer, as he is alledged to be the ſenior alder- 
m: and although we have not indeed expreſsly alledged, 
l that he vas the preſiding officer,” yet it appears “ that the 
s cath was adminiſtered before him and the other two;“ and 
the only iſſue is taken “ that the other two were not alder- 
4 men,” But if they were not; yet he was ſworn before 


rent from the ſwearing : the former is to be made by the 
ailiff, aldermen, and head-burgeſſes, or the. major part of 
them ; the ſwearing is to be before the preſiding officer. And 
te was worn before Charles Malden, who was ſo. There- 
fore he was properly ſworn. _ 


manner, : 


As to the fifth iſſue—It is either a ſubſlantive iſſue, or a 
emſequential one. | OY 


If a ſubfantive iſſue—Then he was well ſworn before 
(tarles Malden, the then preſiding officer: for we were not 
precluded from giving evidence to prove it; as the defendant 
ws in the caſe of Rex verſus Roger Philips“, who having 
pleaded an improper ſwearing, could nat be permitted to give 
ſuch evidence as would prove a proper ſwearing, which he 
Jad not pleaded. Here, we might have given evidence that 
Charles Malden was the preſiding officer, and that we were 
lworn before him, « | ©, N54 25 


If this is a conſequential iſſue The only queſtion will be, 
Whether the {wearing befor Charles Malden, who is con- 
* feſed, upon the whole record, to have authority to admi- 
* miſter the oath, was faulty for being adminiſtered before 
* two other perſons alſo, who had nat Fob authority,” 

But, at the worſt, it clearly appears upon the record « That 
* he was ſworn before the proper perſon,” though perhaps we 
may not have 1 it properly. Here is 10 Eject of title : 
tua title'; only, defeftively ſet out. So that it is Nronger than 


0 prevail againſt ſubſtantial right; eſpecially, where the ex- 
iar of the corporation depends totally upon it. , 
| £3. 1 


Charles Malden the prefiding officer. The election is quite dif- 


' Conſequently, He was both eleffed A p fuyorn, in a proper 


Roger Philips's caſe. The Court will not ſuffer matter of form | 
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It complete Juſtice i is to be done, we ought 'to! 1. 
3 to amend our plea, and to have 4 new trial: 9 
may take what iſſues 12 88 think Jour: * 


115 Morton, for the IR mph mp arp 1550 thit ths 
onal not to be a new trial. He inſiſted that the third a 
complicated with the fourth and fifth; and that Charls Mat 
den ceaſed to be an alderman, when be was elected bali 
_ that conſequently there was but one alderman preſent, # 
Edwick and Smart were not aldermen : therefore the four 
iſſue was material. And upon the fifth iſſue (which i; 
ſubſtantial ifſue) we might have called upon them to ſhey d 
the eſſentials that con ons them aldermen ; (as a pu 
election, a good ſwearing, taking the oaths to the 


ment, Qc. and alſo the corporation and teſt- acts.) th 2 
proſecutor has a right to avail himſelf of every "7% that the ed 
defendant. has confeſſed the record. bebte 
ud the 
Now here is ſuch a ſwearin ng pleaded, as was no ſwearing a | 
all: and we had a right, on the fifth iſſue, to call upon hin Inth 
to ſhew a proper ſwearing. He ought to have been ſuon which \ 
before the  prefiding officer at the time of his being. choſen: that caſ 
whereas it appears by his on 5 on, th be took the move fc 
. daloee. harles _ and =_ two others, . AS allem and a rt 
; rerdits 
e Gref e Wh Roger Philips, there was in fd 
ſuch ſwearing as was pleaded: but here the ſwearing real there t: 
was as it is alledged; which miſt always be bad, both upa 
.  , plea and upon evidence. No evidence can make fuch a ſwear- If wn 
phe ing good: it was before theſe three, as aldermen. as 
Lord ans appears by theinho rt, tha 15 
| FEM were but two objections made at the trial of f this * 55 
and two queſtions ſtarted ; viz. «© Whether the ſwearing coul 4M h 
« be before the three aldermen ; „and 2dly, Whether Zuid . 
« and Smart were aldermen, for the purpoſes of ſwearig * 
him in: And it was * —_ by the counſel, to be 15 Ther 
upon that foot. 
But the whole of he tte” as to "thi two 5 de fe? 
was erf; ey oy had nothing to Lag with it. 
How 
| The election and the ſwearing are diſtinct matters. * and } 
© the tin 
Tue Fearing is not. involved 3 in the me concerning th tie only 
election. the defe 


Tis 


3 1 ane FR 


The ſiſch iſſue is only conſequential. In the caſe of Roger 
pu ino: for, he had not alledged that he was ſworn in that Rex-r, 


-2 = 


= 


5 hiefted to, upon the foot that has been now inſiſted on. 
d. was he not duly elected? It is now faid—® becauſe two 
t the electors were not aldermen.” But nothing was 
. before the Court at the trial, how many aldermen were 
. eeſſary to be preſent ; or how many were actually preſent. 
s not ſhewn on the evidence, that there was not a majority 

f It is not to be taken for granted, that the ſwearing before 
c Carli Malden, as preſiding officer, could have been given 

e 


in evidence upon the fifth iſſue. But, however, (ſtripped of 
the pleading,) the queſtion has never been before the jury : 
ul the matter is now brought improperly before the Court. 

inthe caſe of Philips, the defendant alledged a ſwearing, 


bl 


l | 
ach was not in fact true: and the finding and direction in 
ä that caſe were both right. Therefore they could not properly 
5 move for a ne trial, but applied for ſetting aſide the verdict, 


and a repleader *®, The Court thought that ſetting aſide the y, ante, 
rerdifts, and giving the defendant liberty to amend his plea, p. 295- 
If we grant a new trial here, they will have it in their 

power to apply for an amendment or not, as they think pro- 


4 1 


1a g was in fact an improper ſwearing chat W 
ppear upon the record: and judgment could not in ſuch caſe . 
te for him; becauſe. his title call appear. to be. a defective 
00e, 5 : ; ; 


Therefore—let there be a new trial, without coſls. | 


Mr. Juſtice As rox faid, He could not conceive how the +. 
kind iffue could be found againſt the defendant.. phat - 


2 How does it oppor upon this record © that Charles Malden 

and Jonas Malden were not the majority of the aldermen for 

* the time being ?** It does not appear but that they two were 

tie only exiſting aldermen : and it does not appear but that 
the defendant was well ciedicg.. 8 

F4 :: The 


+ 4.*@ 


ws. a better method +; and that method was accordingly * ante. 
| | : 1 V. ante, 


* 
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2410 Michaelmas Term 
767 Tube ſwearing is a quite different matter from the -eleg; 
3 The defendant 5, obli ed to ſhew; a complete —— 
Rex v, bere concludes, that fo he had a good title.” The King, 
 Maivzex, _ Coroner may traverſe all the particulars, if he thinks fl: 
burt if he does not, all that is well pleaded by the defendan ; 
| 'The defendant has here alledged that he i lle Gil 
before the preſiding officer ; though indeed he adds—« 1 
4 before the two others, (who were not ſo.) ) 
Ons che fifth iſſue,” which! is, conſequential, the profecus 
can not give in evidence defects of title not mentioned in th 
Therefore if the iſſue upon the election is found wrong, 
that iſſue is alſo found wrong. 8 


2226 


Dee . 1 A * * 2 
e r 
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| Whether they will apply to amend or no, is no part of the 
preſent conſideration: they may do as they think proper, 
But I think we ought to ſet aſide this verdict, and grant: 

- new trial. „ ST 2 nay | | 
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8 The caſe of Philips, mayor 27 Carmarthen,| a 0s Bs 


Rex w. Liſle, In Goldwyer's caſe , the fact of the perſon preſiding being 
2 Stra. 1090. a good mayor, or only a uſurper, was put in iſſue: a 
0 though the Court did not give an explicit opinion * whe- 
„ther the preſiding of an officer de "qr was ſufficient to 
„ make a title in” the defendant againſt the Crown,” yet if 
he had been an officer de faclo, (and not a mere uſurper) 
they ſtrongly inclined that the preſence of a mayor de fat 
recently proſecuted, and- againſt whom judgment of ouſter 
had been obtained, would net be ſufficient to authenticate the 
__ defendant's election. 70 TT 


But give no opinion on this point. 


a 


He thought that a ſwearing before Charles Malden as pr 
ſiding officer could not be given in evidence on the laſt iſſue 
as the pleadings now ſtand, | 


+ The other Upon the whole, he concurred with Lord MansF110% 
tuo * that there ought to be a new trial. 85 


were both 


oy RULE MADE ABSOLUTE for ſetting aſide the verdid, 
RE and having a new trial. | 
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i Jjeeſſer verſus Gifford. 9 
7 | 7 a | 291 | 8 
-H1S was an ation for erefting a wall, whereby the Reverfioney 9 
＋ plaintiff's lights were obſtruct ec. 4455 PN = 
3 80 1 jury done to 1 
1 The declaration contained two counts: in the ſecond, the value of the "8 
d plaintiff counted as the reverfioner. And a verdift bad been 8 
given for the plaintiff, and general damages, 1 : 8 
| On the ſecond day of this term, Mr. Serjeant Burland | 1 f 
dnored in arreſt of judgment; and had a rule to | 1 
ZE > SHEW CAUSE. 7 
g f 80 g 1 
His objection was that this action will not lie by a rever- : +8 
ſour; being only an injury to the perſon in paſeſſion. 1 
Mr. Juſtice As rox now ſaid he had looked into it, 1 
and had found a caſe S. P. with the preſent ; and accordingly Wo. 
cited Tomlinſon verſus Brown, as of H. 28 G. 2. but it was | 1 
determined in Eaſter Term 1755. It was an action brought - as 
by the owner of the inheritance, for a nuſance in obſtrutin | 1 
lights and breaking his wall. A general verdict for the 1 


plaintiff. Mr. Norton, in arreſt of judgment, objected, that a 
temporary nuſance can't be an injury to the inheritance: it 
may be abated before the eſtate comes into poſſeſſion: and he 
cited Cro. Fac. 231. Some verſus Barwiſh ; and obſerved, that 
if this would hold; the defendant would be liable to a double 
action; one, by the poſſeſſor of the eſtate ; the other, by the 
reverſioner. Mr. Crowle ſhewed cauſe on behalf of the plain. 
tif; and inſiſted that it was a damage done to the inberilance: 
if the reverſioner wanted to ſell the reverſion, this obſtruc- 
tion would certainly len the value of it. The Court were 
of opinion, that an action might be brought by one, in reſpe& 
of his poſſeſſion 3 and by the other in reſpe& of his inheri. 
tance, for the injury done to the value of it, 
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Lord MAaNnsF18LD—That is decifive. 
| | WuxREvUPON, 


The RULE was DISCHARGED. 
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| Coniiet for 855 IR Pletcher Norton moved for a rule to A up the k. 


Ex os : ; 


* 1 - #% > » 


_ Lord Manse1EÞ—This is.not a deb?, but a 5 
' ment WR Ria £8; | 7 9 RTT 6-4 m—_ | 
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The End of Michaelmaz Term 1767, 8 G. 3. 
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Hilary Term ; 


7-» 


8 Geo. 3. B. R. 1766. 


* 


1 


opening of this term; viz. LORD MANSFIELD, Mr. 


ſeat was vacant, by the promotion of LORD LirrorD 
to the Chancellorſhip of Ireland; and Mr. Juſtice WiLLEs, 
who ſucceeded him here, did not take his place upon this 
Bench, till the 27th of this month. _ | 3 


. 
1 


— 


— 37 
* 


mouth in the Iſle of Wight. 


XR. Serjeant Burland ſhewed cauſe, on behalf of the 
M roſecutor, againſt a rule which had been obtained 
by Mr. Serjeant Davy (on Monday gth November 
1767,) to ſhew cauſe why the judgment againſt the defendant 
ball not be arreſted. 


* 


\ 


Twelve iſſues 
the proſecutor. 


under a preſcription, and alſo under a charter : but he had, by 
his plea, put his defence upon his claim under the preſcriptive 
right; which was tried, and found againſt „ | 


Serjeant Davy alledged, that it appeared upon the face of the 


record, taking in the whole of the pleadings, © that the de- 
| « fendant 


N. B. There were only three Judges of this Court, at the 
| Juſtice YATES, , and Mr. Juſtice As ro: the fourth 


Rex verſus John Leigh Eſq. Mayor of Var- 


It was an information in nature of a quo tvarranto. 
were taken: five of them were withdrawn by 


The defendant claimed the office under Two titles ; viz. 


Saturday 23d 
January 1768. 


Mr. J. Willes 
ſucceeded 
Mr. J. Hewitt, 
promoted to 
Chancellor - 
ſnip of Ire- 
lan 


If defendant, 
upon infor- 
mation, in na- 
ture of a quo 
warranto, fails 
in the title he 
ſets up, judg- 
ment muſt 


for the Crown. 


—— 
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& fendant_ had a good title under the CHARTER — a 


ſore if he could not have judgment for him, yet at leaſt there 


ing of the jury upon his preſcriptive claim. 


could be no judgment againſi him, notwithſtanding the find. 


He inſiſted, that though it had been.objeQed ve that the d. 


en put his defence upon a title under a preſerip. 


« tion;“ yet it appears upon the whole record © that he had 


till:“ for he has alledged « that he was choſen by a ma 


« jority of thoſe tho aſſembled upon the charter- day.. Au 
the charter appears upon the record: and upon the conſtruc. 
tion of it, it was not neceſſary that he ſhould be choſen by a 


majority of the whole number of the electors in being. 


To this Serjeant Burland anſwered, 'That the defendant can 
not go into the conſtruction of the charter; becauſe, upon this 
record, the defendant founds his title upon preſcription ; and 
denies the charter: therefore, as the preſcriptive title is found 
againſi him, he can not reſott to the charter, of which he ha 
denied the very exiſtence, 5 | . 


Serjeant Davy replied—That the defendant does not found © 
his title upon preſcription any; (though he acknowledged 


that he denied the acceptance of the charter :) but upon the 


whole record, it plainly appears that there was a mode of elec- 
tion directed by the charter; and that he was elected agreeably 


to the directions of it; and therefore there ought to be either 


& 


0 
* 


„ Note. This 


caſe is often 
erroneouſly 


cited, with 


an arreſt of the judgment, or an award of a repleader on account 
of the immateriality of the iſſues, * | 


Lord MansFi1ELD (to Mr, Serjeant Davy—) It is too 
ſtrong for you. You have departed from the title — 
have ſet up: and the iſſues are not immaterial. The 

judgment muſt follow the title ſet up by the defendant 
' againſt the Crown: he can not Jay, in genera, 
That he was duly elected. ö 


Mr. Thurloto and Mr. Walker, who were alſo counſel 
( ith Serjeant Davy) for the defendant, ſtill urged. that the 

ourt could.not give a poſitive judgment againſt the defend- 
ant, when it appears to them upon the face of the whole 
record, * that the mover of the ſuit has no cauſe to ſuſtain 
it;“ not even if the defendant ſhould confeſs the action. 
And to prove this, they cited the opinion of Choke Chief 
Juſtice, in * Tilly and Modhy's Caſe, 7 Ed. 4. 31. © that in 
«* no-cale where it appears that a man has no title to recover, 
„ ſhall he ever have judgment to recover. And even if the 


regard to the '« defendant would in ſuch caſe ſuffer judgment, yet the 


year and 


page: 7 E. 4. 


31. is the 


truth. 


« Court ought not to give it: for, they never ought to give 
ks | 15 judgment, 


n 


#7 : = 


: „ 
, n 


Hilary Term 8 Geo. 3. 
« has cauſe to have judgment. 0 


And this reaſoning is equally applicable to informations in 
nature of quo warrants, where the Crown appears to have 


no cauſe of ſuit, as it is to a plaintiff who has no title to re- 


cover ; , 


/ 


They alſo cited Dr. Bonbam's caſe, 8 Co. 1 14 121. B. as 


laying down the proper diſtinction; and which is expreſs 
« that the plaintiff ſhall never have judgment, when it ap- 


« pears that he has no cauſe of action.“ So alſo is the caſe 


of Butterfield verſus ' Marſhall, in 1 Lutw. 608. The Chief 
Juſtice ſays—* That admitting the bar not to be good, yet in as 
« much as it appears that the plaintiff, by his own ſhewing 
« has no cauſe of action, he cannot have judgment: and ſo 
was the opinion of the whole Court. p. 60g. 


Turnor's caſe, 8 Co. 133. B. was allo cited by them, as laying” 
down and confirming the ſame doctrine; and proving that if 
a defendant pleads an inſufficient bar; and the plaintiff goes 
on, and ſhews that the bar is inſufficient, and that the defen- 


dant has no title; yet he ſhall not recover, if it appears upon 


his replication © that he has no cauſe of action.“ 


Here, the defendant has pleaded a preſeriptive title ; which 
is fallen to the ground: it is found againſt him. But it ap- 


pears upon the record, 4 That there was a regular aſſembly 


« holden ; and that the defendant was duly choſen a chief 
« burgeſs at it; and afterwards, duly elected and ſworn mayor.” 
This would have been a title under the charter, which is ſet 
forth upon the record. Therefore judgment can not be given 
for the proſecutor : for, the Court ſees, upon the whole, that 


the party who prays this judgment has no title to it. The 


charter is ſet forth in the replication : and the defendant ap- 
pears to have been elected agreeable to it. All this appears 
upon the record. | 
Mr. Walter cited ſome caſes of the Court's r nt 
repleaders after verdict; particularly, Love verſus Wotton, in 


(Gre. Elix. 245. and an anonymous caſe in Compns 148. and 


the caſe of Roger Philips, mayor of Carmarthen, (ante, vel. 1. 
b. 292.) And he propoſed, that the defendant ſhould have 
_ to amend his plea, or to plead de neue, on payment of 
colts, 7 BOAT | 


Lord MANSFIELD aſked if they could cite any caſe 
where judgment had been refuſed to the Crawn upon an in- 


formation 


= | but where it appears to them that the plaintiff 
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1768. formation i ature of 0 ee 1 
* in the ſiile he had ſet up. 


N -:: And fem chnonigl, at der mas nk 1 


leaſt, none were mentioned. N 


Wpereupon k HIS Lonnoure * to Fes ha 
civil caſes, if the plaintiff has no/ [Os ” "_ * can nor 


have judgment. __ OH 6 ith 1 Hou 


But this manner of e is df . For i 
the defendant has uſurped the franchiſe without a title, the 
King muſt have bag. The defendant therefore is obliged 
- ſhew a title : the King has. no need to traverſe an 

but the title det up. If any one material iſſue is ha 
for the Crown, the Crown muſt Ve bee 4660 | 


"| ated. 


I do not ſee how here could be a gs eg for, in re- 
pleaders, you begin with the firſt fault. Now here, the whole 

defence is wrong. And there don't appear to be any ſlip or 
miſtake: nor has there been any motion for an amendment or 
3 in this caſe. | 


In the preſent ſtate of i it, I have no o doubt that you cannot 
fp the Crown from having judgment. : | 
. Mr. N vArTrES-UIf the plea contains no title 
againſt the Crown, there muſt be judgment for the Crown. 


14 Thy civil aQions, the plaintiff muſt recover upon his own 
title: in caſes of information in nature of quo warrants for 
uſurpations upon the rights of the Crown, the defendant muſt 
thew that he has a ww title yuan the Crown. | 


Sir Fletcher Norton, pro  Rege, here obſerved, that the 
Court could not grant a repleader : for, that would 


„ Seea&s 
Ann. c. 16. which the * act of Parliament diſallows. 

ſeR. 4. and 

9 Ann. c. 20. ſect. 7, which extends the former 7 « all writs of mandamus, and in- 
* formations in nature of à quo warranto, and proceedings thereon, for any the 
« matters in the latter ad menticned :” but not fo as to have liberty to plead more pleas 
than one, even with leave of the Court. This was determined in Trinity Term 1753, 
26 & 27 G. 2. B. R. in two caſes : one, Rex v. Newland, common council man o 
Carmarthen; the other, Rex v. Briſcoe, bailiff of Haſlemere. | 


? 


Lord Maxsr1z.b—And in the worſt way, too. 
Mr. 


This 1s deciſive. | 


be giving the defendant an opportunity to plead double; | 


cond tit 
coſts, P 
and wit 


. 
_—_— k "—=— 
7 * * 


Hillary Term 8 Ges 


warronto is called upon to ſhew bis title ; to ſhew © gu 
« warrunte be claims the franchiſe,” He accordingly 
chim. He muſt at once ſhew a complete title. If he fails in 
it, or in any chain of it, judgment muſt be given againſt him. 
Here, the defendant has ſet up 2 particular title ; this title, 

n which he grounds his claim to the franchile, is found 


3 him. He can not now depart from it. Therefore the 


Crown is here intitled to judgment. 


Mr. Juſtice As rod concurred in opinion; and had 
no doubt at all. There could be no pretence, he ſaid, of 
judgment for the defendant : for, it don't appear that he could 
have made a title, at all ; and that which he fet up, is found 


againſt him. 
In the caſe of Rex verſus Philips —lIt was only a defeftive 
ſeting forth of the title: he really had a good one. | 


| Rol DISCHARGED. 


1 * 


See the caſe immediately following this caſe. 
Rex verſus Grimes. 


Rex verſus Blatchford.  «» 
(See the laſt caſe.) 
GEVERAL other corporatots having pleaded the like 
O pleas as in the caſe immediately preceding this; and the 
iſſues having been ready to go down to trial at the ſame aſ- 
ſizes with the former, but not having been actually tried; the 
defendants had moved to withdraw their pleas, and to plead 
de nove, on payment of coſts and the proſecutor's having 
—_ to reply de novo, Cauſe was now ſhewn againſt this, 
ut - "EO | „ | 


Tux Coun granted it, without even hearing (a'ſe- 
cond time) the counſel for the defendants ; upon payment of 


colts, pleading within a week, taking -ſhort notice of trial, 


and with liberty to the proſecutor to reply de novo. | 
| v6. | And 
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; Judges pre- 
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is * 8 


* 


Jan. 1768. 
(All three 


nt.) 


If defendant 
in ſuch in- 
formation, as 
in laſt caſe, 
diſcovers be · 
fore trial, that 
he has pitched 
upon th 
weaker de- 
fence, he may, 
upon terms, 
uit it and in- 
upon the 
ſtronger. 


RY Mr. Juſtice YATES proceeded—The defendarit in 1 l 1768. | 


Sy And this they did ike ee 95 
8 cumſtances, or any b articular reaſons ven —— 


Ses, a defendant, who might be doubtful * whether his dle 
2 could be beſt ” under a c r or under a pre. 
I FORD» . ſcription, "29 be oli by. our an. to make his ele#; 
* YH OE Fn. be himſelf by his ples, 
C3 and to deſert the other title, inſtead of having an opportunity 
to take the benefit of belh : but it was ſurely reaſonable that | 
if he mad. before trial, that he had pitched upon the 
wrong defence, he ſhould be at liberty, upon payment of coſy # 1 
5 other proper terms, to quit that weaker defence, and 5 wal 
| upon the er which . a r jupport his claim to : poſt 
G chte 5 : 1 | 
The ow was made Ans0LUTH with þ ain 1 
above Wann A _ 
# 2 « the { 
| 5 yk « them 
Tueſday 26th Zh Daly verſus Smith, 
Jan. 1768. Pr It 
$f ſtion was reſerved at n; 30 hos, (by givin the 45 ſettled; 
| — pi A Queſtio leave to move to ſet aſide the A. + Ys and enter noney 1 
1 1 a judgment of nonſuit thereupon, ) % Whether a BuTcnzs could nc 
| « was, a perſon who ſought his living by buying and ſelling, ktters, ; 
” within the meaning of the acts . e as 
| Perh 
Tux Covunr, though thay e themſelves ver this ſpec; 
- ſenſible of the inconvenience of — the bankrupt-laws maſter of 
to artificers whoſe living is ſubſtantially gotten by mechanical * perſon 
labour, with a mixture of buying and ſelling ; ot thought, * letters, 
upon the authority of caſes, that they muſt hold a butcher Wil © ſons as 
be. within that deſcription which makes a man liable d wa * habrtat 
| 2 of bankruptcy. 8 « deliver 
And therefore . 
5 | and | 
Tak RULE for ſhewing cauſe « ke the verdit hal wh a 
« not be ſet aſide and a judgment . of. nonſuit ew the princi 
A Was DISCHARGED. wt | | 
; An It was 
. 13 Bliz. c. 3 27 1. K. 13. 10 t 7 1.6. 1% 1 
endant. 
See alſo Cro. Car. 31. 2 verſus Barne. EE 
if Ea | = ta ntarg 34> Tux 6 
| e * 1 ap Se ee e maſter v 
„ þ N Barnet Vo 1. 1 


T poi caſe reſerved at nif priue, upon the 
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mul of an action brought by an inhabitant of Bath 


11 


inſt the defendant, who demanded, and received of him, 2 
Nil. penny a letter more than the ſettled rate of poſtage. 


The point meant to be ſettled, was « whether the poſt- 
« maſter was obliged to deliver out leiters ſent by the general 


« 
« b 


poſh, at the reſpeftrve HABLITATIONS of the perſons reſid- 
ing in that city to whom ſuch letters were addreſſed, for 


® the mere rate or price ſettled by act of parliament :** or 
« whether it was incumbent upon ſuch perſons to come or ſend 
« to the poſt-office, to inquire after and fetch their letters, in 
« caſe they inſiſted upon not paying any more for them than 


« the ſtrict rate 


allowed by act of parliament, and refuſed to 


« nale any compenſation whatſoever for the trouble of carrying 
« them out and delivering them at their reſpettive habitations.” 


It happened, nevertheleſs, that this point ſtill remained un- 
ſettled; as the preſent action was brought for the recovery of the 


money which had 


been illegally demanded and taken, (which 


could not be juſtified ;) and not for the injury of detaining the 
letters, and refuſing to carry out and deliver them, | 


Perhaps, therefore, it is ſcarce neceſſary to late more of 


this ſpecial caſe, 


and ſhall ſpecify 


than that it appeared therein, that the poſt- 


However, though I have not the exaRt literal ſtate of the 
ale at preſent in my poſſeſſion, I mean to inſert it hereafter; 


the particular page where it will be inſerted, 


both in the index of names of caſes, and alſo in the fable of 


the principal matters, under title © Letters. 


Mansfield for the 


endant. | 
Tur GENER 


Vo I. IV. 


It was argued, on Friday the 15th of May 1767, 4 


plaintiff, and Mr. Serjeant Davy for 


* 


AL QUESTION was, Whether the poſt- 


maſter was obliged to delfuer- letters to the inbabitants of and 
Q 


7 
— mums} 
FR. 
* 
4 


1768 


en 


Poſt-maſter in 


country town, 


cannot de- 
mand money 
for delivering 
letters at pri- 
vate houſes, 


maſter of Bath had publiſhed an advertiſement, that fuch 
* perſons as choſe to SEND to the proſi-office there, for their 
* ſetters, might have them delivered THERE : but ſuch per- 
« ſons as choſe to have them delivered at their. own places 

„ habitation muſt PAY A HALF-PENNY for EACH leiter ſo 
* delivered at their place of habitation,” | 


« reſidents 
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them. And the ſmallneſs of the ſum at preſent demande 


8 & can demand a further confideration or compenſation for the is 
For gr. 6 bour of ſo carrying out and delivering 'them : for, i to 
we particular ſum demanded, (a half. pennyi) it was not g. 


ters abroad, at their reſpective habithtions; 
s without any additional charge. 75 37 3s WT} T1 I, 6 "EM L957 39979944 


_ poſi-towns; not meddling, at preſent, with the delivery d 


' ariſe to every perſon that might have reaſon to expe letter; 
in caſe the poſt-maſter was under no obligation to ſend then 


particular rates and payments fixed by the ſixth ſection o 
9 Ann. c. 10. and the caution of 4 G. 2. c. 33. about the 2 


44.) It may, in ſome places, amount to 400 7. or 500. 


to raiſe a tax upon the ſubject, at their diſcretion. 
N . + +7 $1754 f 1 
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« reſidents in Bath, at: their ei "places of abolls, bt the to 
fixed by the ſeveral and reſpectivs acts öf parliament 


jedted to as unreaſonable, in caſe he had à right to make 
demand at all. 1 e 83 7 
© £4.21 : 17 e apareaeliozttog oP 
| obliged te deliver the le. 
at the fait 


© Mr. Mansfield argued that he 


He confined himſelf to the delivery of letters within th 
them at a diſtance from ſuch towns. He cited, rehearſed zn4 
obſerved upon the different acts of parliament relating to ty 
poſt- office. The 12 C. 2. c. 35. was the firſt act to er 
poſt - office. Then came the 9 Ann. c. 10. of which he ſeledy 

the following ſections, viz. F 6, 17, 22, 31, 39, 40. The 
4 G. 2. c. 33. gives the additional penny to the penny. pol. 
And 5 G. 3. c. 25. 4 & 13. expreſsly mentions where any 
additional charge is to be made. And no other, he (aj, 
could be impoſed without legal authority. tk 


He then argued from the great inconvenience that mul 


out to their reſpective known habitations; and the infinite 
confuſion that would happen even at the poſt-houſe itſelf, i 
populous towns, from the crowds of inhabitants continua 
reſorting there to inquire for letters. And he argued that th 


ditional penny, and of the 5 G. 3. c. 25. where any additiond 
charge is to be laid on, ſhew it to be the intention of lg 
lature, that no ſuch encroachments ſhould be made, as at 
now attempted : at leaſt, a ſtrong preſumption ariſes fron 


would make no difference in the caſe. But, however, a hal 
penny bears a great proportion to the whole rate (of 34.0 


year. And if they have the power to demand any thingZ 
all, it will be in their power to encreaſe it ad libitum; ani 


omewhat 


Mr. Serjeant Davy, contra, for the poſt-maſter, infifled nu", thou! 


it is no part of his duty to carry the letters a yard further at he ſhe 


175 the po/i-office of the reſpective poſt- town. He owned ts 


lad rem; dn 
. by the Neffe after generoi I and chat it was 2768. 


e as ee ne * renfined to Bath 1 97 ok 5 
5 Laff 


3 are in ee fwall: alla not in Fol ET. 5 
. Theſe would be clear of the — 


ſuggeſted as en to happen in populous 1 en 


The poſt-office may indeed ſend them out, if they think i ie 
to their advantage: And it would be very inconvenient” in 
London, not to ſend them out. Many merchants of Londan do, 
however, fetch their own letters. But in country towns it 
mipht be exceedingly 1 inconvenient to the poſt-maſter to ſend x 
out letters to conſiderable 1 Ban the e. Tp 


He mentioned 9 ln. c. 10. 6. 11, 31, FRE" 5 g. 3. c. 25. 
(8. as favouring. his fide of the queſtion ; and obſerved, that 
the words * office” and © Page” are uſed as ſynonimous terms, 

through * all the acts; that the rates are ſettled according to the 
diſtance in miles; and that the miles are computed from ſtage 
to tage. Now if a man lives, in a great town, ſomewhat far- 
ther from London than the poſt-houſe of ſuch town, he ought 
wt to have his letters ſent to him at ſuch his habitation, un- 
leb they were to be charged more than he would be obliged to 
pap if he ſent to the oe for them. 
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This fame queſtion has been tried before, in a caſe between 
Green and Happer, in Durham, at the ſummer-aſlizes 1961. 
And the Judge, after argument, determined“ that it was not N 
« the duty of the poſt-maſter to ſend them out.“ | | 
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Mr. Fuſtice YarTEts ſaid The 4 were not 23 
with that determination. 


Mr. | EAI Da urged, that if poß iber were obli oed 
to ſend out letters within. towns, it would follow © that they 
would be likewiſe obliged to ſend them out of towns.” 


Mr. Manfld, in his reply, denied this, 


He alſo denied the . 6 tage” and « office” to 1 "RR 
unous : ( Hage comprehends the whole town. The houſes 
are often changed : the /lages are not. It would be. very 
ard, he ſaid, if a man's letter, who lives, in a great town, 
e beymd the poſt-houſe, a little further on from Lon- 
- ſhould be liable. to be charged a penny more; and yet 
lat " ſhould, OI ſend to the peit-houſe fer it. 


22 e The . 
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1 gs "Sac e 1a if there was an 

tion made about this matter, by the e 

2dly. Whether this additional money is-actounted . 

public revenue, or not. Idly. Whether the poſt-maſler 
himſelf can receive this additional charge, as a-rate, (though 
his ſervant might be permitted to receive it as a gr erat, 
even althou the perſon of whom he took it ſhould: confer: 

to pay it: for, if he may, it impowers him to raiſe — 
he 3 This is a-new thing: how e now to pubs 
liſh ſuch an advertiſement 3 


N. B. Nothing i is taken i in Brifely . was ki 
Mr. Dunning ;) nor in Lancaſter and Liverpoal, (x 
was declared by Mr. Juſtice Totes :} yet in the caſe a 
Green verſus y ſome other ern were ner. 
tioned, where it was praftiſed. 

- Ltd MansrizID-—The whole ee to poto 
the Crown; none of it, to the poſt-maſter : — the 
Crown are to be at the whole expence. This praflie 
would raiſe an immenſe ſum; in populous towns, 


Re 1's "ULTZALUS: CONSILIUK, 


Upon this matter being now mentioned again— 


| | att Lord MANSFIELD took notice, that the _ 

| queſtion is put upon the charge. Therefore, unleſs the pol. 
maſter can ſupport a right to e wy a Orgy there 5a 
end of the athion, E 


This ooftencier es publiſhed an advertifement 6 that al 
« ſuch perſons as choſe to ſend to the office, might ban 
« their letters, at the ſettled rate, upon ſending for then: 
« * but ſuch perſons as choſe to have them delivered at ther 
laces of A MUST PAY a prog wt for ead 

«6 ter.” Ks 14 7 


His Lon bam declared he would 2255 uren the ple 
action and 3 caſe, ' give à judicial opinion upon ur 
queſtion, * Whether the — Was or Was not jt 
to deliver out the dane © to all perſons to 8 wel 
«6, 66-6 n males the _—_y ens with {r 


/ 


/ 


ee 2 es 1 A or bris 
againſt the poſt-maſter for nat Sending his — to houſe. 
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100 16 F 


ir Fletcher" Nartens for the poſt-malter,..ſaid * would 


a 4% II it upon the foot of the poſt- -maſ- 
thre night to DEMAND. 2 further gene for the 
jetters, n ee = Par mn Wee 
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e Count ro declared as follows 


\Ypon this 3 as at preſent ſtated and left ee 
ae ee e | 


That the POSTEA be deliverat: to the PLAINTIFF. | 


*. B. The point W by both parties to have been 
now ſettled, remained conſequently undetermined : 


and the counſel on both fides agreed that they muſt 


; 0p upon a method of bringing! it properly before the 
| ft. | 
Afterwards, in Eafler Term 11G. 3. on 26th April 1771, 
it was determined by this Court, in a caſe of Stock, 
One e, againſt Harris, deputy pofl-maſler of Glouceſter, 
« that the poſt-maſter was obliged to deliver the 
« letters to the inhabitants of that city, at their 
« houfes.”” But there, indeed, ſuch a uſage had pre- 
vailed for a great length of time. And I am informed 
by a learned Serjeant, That in Trin. 13 G. 3. there 
was a determination in C. B. between Rowning and 
Obodchild, which fully ſettles the point. It was a caſe 
reſerved, upon an action for money had and received 
for the plaintiff's uſe. It was ſtated, that before the 
ear 1741, letters by the London poſt, direfted to per- 
bons living in ſpſwich, were delivered at their houſes, 
on paying the legal poſtage : but that one penny was 
paid, over and above the legal poſtage, for letters by 


* — 


time of the day. That in the year 1741, notice was 

given by the deputy poſt- maſter © that for the future, 
La half-penny over and above the legal poſtage was to 
e 06 Ye 41 for every letter delivered at any houſe in 
Ipſtwioß :“ and 4 a half. penny for every letter ſo 
delivered has bern fence paid to the deliverer of the 
letter, for his «vn «ſe. The queſtion fubmitted to 
the opinion of the Court was Whether the deputy 
i polt· maſter of Ipſwich was bound to deliver letters 
I "0 


the croſs-poſt'; which were delivered at a different 


(5 Burr. Rep. 
2709. 8. C.) 


—— 


7 — — — — Fg 8 — — - — — — 
2 e 5 * — er Fa _ my & n _—_ — n — 1 
& f by n 3 * y ol - 

= % a \ 


8 
9 


— — Irene — 
IE 2 2 : XL RT, 
=” r — ol A 

he = met ATE ad ES, 


FN AI 
2 


. — 2 . Ftp ng - 
— = Pn, 2 - 2» TS — — — IC 
. „1 ̃71äLUl—ꝛ2— . ̃˙²— ae ES — 
5 *» 2 = 6k * * 7 x 5 * e „ 
3 A - 2 E 2 bn be. * * r 1 Sj * 
15 k ® a „ * 3 oF * A E. -_ 4 > 4 3 e _ by 
Ra F 4 1 1 — Finn,, ... ee RS en FS] — 
4 ; ETSY : 2 8 | p * r „„ . NI by ping why; Yo 
2 r r — 0 — 5 r 8 n = 3 * I Ik L \ 7 
ET . 1. = Sa Bw I A = + TY r ee 5 3 r hi 7 
4 A « | I N by N 5 5 8 "wa A - . * 


<2 


S 


2 

— 0 LO +> Fan ore nd, 
g 8 
FO Ong Wn 3 
* r e 


— — 


N nl do ay 
ry $e — FIG, 


— 


= 4 8 
„„ i. 


5 


I F 
M TT LS Ss 2s, 
x SS 2. 


Ted 
n 


>. 8 * Y 
—_— CS 


— — r EARS 1 = — 4 
3 - * 9 
TGA * "CR — Tathat; * 

4 oy o * 4 * _ — 


Is = 


* 


15 
(3.04 
r 
Fay 
* 
2 1 
q 
2 


* Wedneſday 


27th January 


| Friday th 
Jan, 1768. 


Leaſes by go- 


vernors of 
Colleges in 
Ireland, muſt - 
reſerve more 
than a moiety 
of the true 
value, at the 
ri] of the 
A 


„ K BY 9970 7 —— — — two or three aro 


Grey ſaid, it had been the praclice for many. 
ih 2B London, Yark, Briftol, and 


| licitor General, kiſſed hands for the ſuc 
| FORD,' as puiſne Fudge of this Court: and rn LIT 


{1s 581 . Ag? 


in a VHLYGa pat 


wn Homies. taking — 0 14 er, it was unanim 991 
buolden , that he was.” And Lord W 


to deliver letters at the ho Ye of perſons re =; in 
vers other towns, on 

ing the legal poſtage only: and as there is the * 

1150 reaſon for doing it in all. 17 8 n. 9 law 

12:71:1/088-09 be. ht fame ie tre . 


"This morning, EpwarD W1 LLES ech his Met 1 80. 
ion to LORD Lir- 


Jonn Dvwninc: of the Middle Temple eſq. kiel hands 
Wy being appointed Solicitor Generaly in the room a Mr, 
7 BE 


| Mr. W1LLES went out Serjeant, alone. But he did not 


* N upon the n till Monday the firſt of Februar, 5 
; | by thi 
Clements, eſq. and others, Executors of D: NY 
Baldwin, ka on Waller, efq. the re 
SH execut 

* HIS was upon a writ of e error from B. E. in Ireland ended 
where judgment had been Pro for the plaintiff 2 the fal 
| leſſee of Dr. Baldwin late provoſt of the college of Dublin, in are no 
an action of covenant brought there by Mr. Waller, againſ reſerva 
the executors of Dr. Baldwin ; and the plaintiff had taken lis AW LES 
judgment againſt the executors de bonis Propriis. | | be tha 
upon tl 

The ſhort of the fat was, That Dr. Baldwin, the late pro- own, 
yoſt, had made a leaſe to Mr. Waller, his executors, admini- | 
- Nrators, and aſſigns ; reſerving the rent to Dr. Baldwin and his But 
than ſucceſſors: and Waller had covenanted | to pay the rent to Dr. Ba 
| Dr. Baldwin and his ſucceſſars, 2 _ 
an / 
5 Baldwin, on the other hand, had covenanted for him- ought t. 
ſelf and bis ſucceſſors, with Waller, his executors, admin. of cover 
ſtrators, and aſſigns, to warrant and defend the premiles Hob. 18 
againſt himſelf and his ſucceſſors. The rent reſerved was H Ligne 

than the moiety of the true yearly value of the eligte demiſct 

by the leaſe. Mr. 


1 voll; and brought his ejectment againſt Waller, the — 


Dr. Balduin Well. Dr. Andrews cede Ra, as pro- 
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1 5 | 8 gk | 
„ 
ited him. Whereupon he brought this action againſt 1758. 
e of Dr. Baluttin upon Dr. Balawin's —— 1288 * 4 
They craved er of the leaſe, and pieaded che act of the Iriſb. Crea 
Parliament of 10 C11 C. 1. c. 3. § 2; Which gives power and others | 
to povernors of colleges Sc, to demiſe r 1 years, reſerving v. WALL. / 
« {0 mich yearly rent or profits, or more, at the peril of the We Os 
« 1 x$$EE8'tobo” ſbull take the fame, as the moiety of the true . 
« yalue of the ſaid" lands, Hr. (cammunibus amis) at or im- 
« mediately before the time of the making of ſuch leaſe ſhall 
« amount unto. To this plea, the plaintiff Waller demur- > 
red: and the Court of King's Bench in Ireland gave judgment 
for him. Upon which, the executors of Dr. Baldwin brought 
the preſent wnit of error, ay ST . e * 


The QUESTION now litigated was, Whether the action 
« could be maintained againſt the executors of the late provoſt, 
« upon his covenant for himſelf and his ſucceſſors, to warrant 
« and defend c; in which covenant his executors were not | 
„ named.” : . 3 1 5 8 5 1 


Mr. Wallace, for the plaintiffs in error, argued in the nega- 
tive. The executers. of Dr. Baldwin are not bound, he ſaid, 
by this covenant. His intereſt was only a life-e/{ate, as head of 
the college: and he only binds his ſucceſſors, not his execu- 
tors or adminiſtrators. He could not mean to bind them : for, 
the rent is reſerved. to himſelf and his ſucceſſors ; not to his 
executors. They had no concern in the matter: his intereſt 
ended with his life. Beſides, the invalidity of this leaſe was 
the fault of the Ice himſelf. The words uſed in this Iriſb act 
are not to be found in any of the Engliſb acts. It diretts the 
reſervation to be of not leſs than a moiety, © at the peril of the 
© LESSEE,”” Therefore it was incumbent upon the /efſee to 

be that a moiety was reſerved : and he has no right to come 
upon the executors of Dr. Baldwin, when the fault was his 
own, g F 1 | „ 


But ſuppoſing that the plaintiff Waller had a right to ſue 
Dr. Baldwin's executors, yet this judgment in Ireland is er- 
roneous ; being de bonis propriis. It ought to have been — de 
bonis teflateris. A judgment in covenant againſt an executor 
ought to bind the efiects of the teſtator any; even for a breach 
ot covenant in the time of the executors : As is fully ſettled in 
Heb. 188. Collins verſus Thoroughgood ; and Cro. Fac, 671. 


5 o 


bridgman verſus. Lightfoot. | 


Mr. Ahburſt, contra, (for the defendant in error) acknow- 
lelged ſeveral inaccuracies : but the ſingle queſtion in Ireland 
Wa—* Whether the executcrs of the late provoſt are liable to 

" 49; JC et 4 | « the 
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veWALLEB- This covenant of Dr. Balis ig binding” won his 
| Uotjeens50nF:" therefore the Tintit'of the" covenant"inf 
due been © that the doftor ſhould take. the peril upon hin. 
„ ſelf and his executors, of the lands being evifted from the 

& tenant for want of a full moiety being reſerved :** and the 
covenant ſhall be taken moſt trongly: ggam/? the covenantot. 
Conſequently, the executors are bound by this covenant. The 
ſucceſſor. is the very perſon 'agam/t whoſe claim the covenant i 
intended to ſecure the leſſee. ecutors- ſhall be bound by a 
covenant, though not named: eſpecially,” in an expreſs cove. 
nant of warranty; where the thing continues after the death 

of the covenantor.' 0 rl Pe nes Bag hogs 


A to this judgment being againſt the executors. di l 
propriis—he admitted that it ought to have been de bmi 
teſtatoris.. | „ 1 


However, this may be ſet right here, under the ſtatutes of 
Feofarls. For which, he cited 2 Lev. 22: Chapman verſus 
Gale. And that caſe was only after verdid and judgment: 

this is after demurrer, only. And Poole verſus Longuevill 4 
al'. in 2 Saunders 28g. is a ſtrong caſe of an amendment after 
a writ of error. 3 | | 3 


Mr. Wallace—All the judgment that this Court can, in 

the preſent caſe, give, is © to reverſe the judgment; becaule 

this writ of error is brought by the defendants. The diſtinc- 

tion is laid down, in the caſe of Parker verſus Harris, 1 Cal. 

262. That where the plaintiff brings error, the Court ſhall 

give ſuch- judgment as the Court below ſhould have given: 

but where the writ of error is brought by the defendant, 

there ſhall only be judgment to reverſe the former judg. 

ment; becauſe the fuit is only to be eaſed and diſcharged ol 

that judgment. Os 

„ In reply to Mr. Aßbunſt, he admitted the intent of the 

of Parliament to have been to prevent the covenantor from 

binding his ſucceſſor, unleſs a moiety of the true year! value 

was reſerved. But this is the real fault of the Jefſee : he mul 

have known the true yearly value; becauſe” this' leaſe wa 
made upon his ſurrendering an old one. 


1 ——— 
| _ anſwer is, that a judgment in Trriand cannot be amended 
EYE. | $ $3 $6 Ja] | E 353. on 
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1 A ne FAA md ot: turn 

te n? for, it is clear upon the merits.” 12 — 
i of Parliament are, 4 that it ſhall be at the per! "the | 
« lite! The leſſee leo the value; ' becauſe, to | 
this leaſe, he ſurrendered an old one. The leſſor might not 
know the value. The act impoſes the riſque upon the 
kſſee; and ſays, his leaſe ſhall be void, unlefs made purſuant” 
to that act, which requires a moiety of the true yearly value 

whe reſerved, and ich was not here 


Mr. Juſtice Lern- Tb leaſe is void. Te is in the 35 
teeth of the act of Parliament: and the act is expreſs, © that 

« the reſervation ſhall be at the peril of the leſſee.” Beſides, 

this judgment is erroneous, As being a! executors a 
lms proprits. © 4) 


Mr. Juſtice Aeon 3 FRY it was Hoey con- 
trary to the act of Parliament. The act meant to prevent 
the tenants from concealing the true value of the lands: and 

it is 3 1 that i it ſhall be at the peril of the leſſee.” 


Fe con- unanimouſly— | 


JUDGEMENT: reverſed. 
5 Ambler's 
Harris werſic Barnes et ar. ny ep, oy 
6 


HIS was a caſe out of s „ upon the will of 
George Coningeſoy D. D. who, A ſeiſed i in fee of 8 
the manor of. Grendon Warren Sc, in the ent 6 of Hereford, wh 
on 15th. Feb. 1766, made his will; in which” (inter 215 } A roy box e 
ue theſe words I give and deviſe my manor: of Grendon may take ef- 
« Warren in the c of Herefe ord, ors 4 my farm lands and fe& as an exe - 
© premiſes called Grenden. 2 in the occupation of the . 
* ſaid. James Stone, and all my eſtate called Little Hegdon hold in the 
„alias Hegthorn. lying within or near to Grendon Marren mean time de- 
« premiſes lying and bean at Grendon Warren aforeſaid or ——_ FREE 
cc in 


4 


judgmeat' in 

— to my note; and — el 
Mages on Mr. Denifon's mo- 

ELK 2. in a caſe of 
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* aloreſaid, alſo: all. other my freehold eſtates, lands, and ſcend to the 
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* of the ſaid Coningeſby Harris. And in default of ſuch heir 
cc 4 _ and deviſe all my ſaid eſtates and premiſes ap 
county of Hereford unto my couſin Mrs. Suſan Eltetſm, 
for the term 'of 90 years if the ſaid Suſan Elletſon ſo Joi 
lives, and to commence from the deceaſe of the {ai 
«- Coningeſby, Harris, he dying without iſſue: and ſubje& to 
the eſlates and contingencies before mentioned, I give and 
4 deviſe all my faid eſtates in the county of Hereford unto 
« Roger Elletſon Eſq. fon of my ſaid eouſin Suſan Elſon, 
for and during the term of his life; and from and after 
his deceaſe (ſubjeft to the deviſes aforeſaid) I give all my 
*« ſaid eftates and premiſes in the county of Hereford unto 
4 the firſt and every other fon and ſons of the body of the 
4 ſaid Roger Elletſon, and to the heirs male of the body and 
e bodies of every ſuch ſon lawfully iſſuing;“ with ſeveral 
remainders over. And after directing all his legacies, debts, 
funeral expences, &c. to be paid out of his petſonal eſtate, 


he goes on—“ And after ſuch payments, that my ſaid 
<« truſtees apply the reſidue and remainder of my ſaid per- 


4: ſonal eſtate, in purchaſing lands, tenements and premiſes in 
« fee-ſimple lying in the county of Hereford ; ſuch lands, 
ce tenements and premiſes to be conyeyed to and veſted in 
« the truſtees named in his will their heirs and aſſigns, 1N 
« TRUST to and for and upon the ſame uſes, limitations, 
« perſons and purpoſes that, my ſaid eſtates in Herefordſhire 

are by me before given or deviſed or ſtand limited by this 
„ my will, and conſiſtent with the contingencies happening 
“in the mean time: and for the truſts and purpoſes betore 
„ mentioned relating to my perſonal eſtate, I give and de- 
« viſe unto the ſaid truſtees (naming them) their heirs and 
« aſſigns all my freehold eſtate and title I have in any 
« mortgage or mortgages in fee, and the fee and freehold 
&« and all my right of and in all ſuch mortgaged eſtates and 


« premiſes.” 


The ſaid teſtator Dr. Coningefly died on or about the 15th 

Day of March 1766, without altering or revoking his ſaid 
will, (except that by a codicil, dated the 20th of February 
1766, he gave 80 J. to his ſervant John Ii intbhridge, ) witi- 
out iſſue; leaving the defendant Elizabeth Barnes his only 
ſiſter and heir at law. e en ee e 


The 
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will Dane of the 7 Terefordſpire eſtates, ſoon after the 8 
of the ſaid teſtator, entered and ol. ae e z but 


hath a6 fie of ke ba. e eee 


A Suſan Elton; the next deviſes of: the 6d . 
ſhire eſtates, ſurvived the ſaid teſtator, and is lately dead, 
1 1 758 —_— her only ſon and hear at law. 


"The 4d Rizer FO the” next vide of the faid s- I 


firdire « eſtates, is now living” ; but hath not 2 4 child. 


be monies. and ſecurities for money, arrears of 3 i R 


other perſonal eſtate directed by the ſaid will to be laid out in 
the purchaſe of lands, and ſettled to the ſame uſes with the 
Herefordſhire eſtate, is of a conſiderable amount, and is as IT 
unliquidated : but the ſame hath not as yet bern laid. out in a 
puchaſe, nen the ſaid will. ; 


The QUESTION therefore referred for the opinion of this 
Loort upon the above caſe and facts, is Whether the heirs 

« of the body of the plaintiff Coningeſby Harris take any and... 
« e eflate under the ſaid teſtator's will. 


On Friday laſt the 2905 of January, Mr. Jones, on behalf 
of the plaintiff Coningeſty Harris, argued that this was a good 
0 deviſe, within the compals of time allowed by law. 


The time allowed by law 1s a life or lives in being, or 21 


years after . 


1 the teſtator meant it as an immediate deviſe, and no per- 
ſon was in . to take, it would go over to the remainder- 


n. *. 


But from the nature of this deviſe, the teſtator meant a 


llure executory deviſe. It is a deviſe to Coningeſby Harris 


* for 99 years, if he ſhall ſo long live; and after his death, 


to the * of the body of Coningeſby Harris.“ 


© Therefore a Wee executory deviſe palſed by theſe words 3 ; 
and no eſtate n . 


He 


N 1 rie ry 5 
1. 15 FEI the firſt acti in "the ſaid 1 


- ; > 


IE 1 4 the a ws, 
| Le font, * edges : And he argued: that i — 
gm take effect as a contingent remainder : ; even though the teſtator 
Banxzs.& meant it ſo. But he did na mean it ſo. He meant it to be an 
. 8 nn demiſe; and the law will give effect to the teſlatori 
See Abridg- legal inteuti : the manner . 18 immer. WEE 


ment of Caſes 


= __— 1 be freehold deſcended to the heir at law; "mil 1 hall bs be 
& 15. and x fetched-back when the contingency happens. 
2 als &. 1. 7 order verſus OO, 1 . ** Planet 8285 


12 Mod - 
To ſhew that this. was an executory devile, and not a con- 
gent remainder, he cited Gore verſus Gers, 2 Peers Mn: 
28. and 65. and Doe, on the demiſe of Galler, verſus Carlton, 
in ejectment i in B. R. 28th June 1745 —Deviſe to his fon 
| Lie for 99 years; afterwards, to ſuch perſon as ſhould 
be Henry's wife at the time of his death, for 99 years, if the 
ſhould fo long live; and after her death, to the heirs of the 
body of his ſaid ſon Henry lawfully ing; and the heirs of 
their ſeveral bodies. The Court held clearly “ that this limi- 
« tation to the heirs of the body of his * — was — U 
« an Oy deviſe.” 
+ See » Salk. 949 to the caſes of Grodright verſus Cornify +, and Ser. 
226. 12 Mod. terwood verſus Age t, they are too badly reported to. be 
52. and Skin- 
ner 408. S. C. cited. 
1 1 Salk. 229. 


and x2 Mod. 278; but there called Scattergood v. Edges. See * both aheided, 
in the Abridgment ot Equity Caſes, p. 189. pl. 14, „ 


Here, the heirs of the body muſt 4 by EY if it be 
2 > good executory deviſe. 


Mr. Blackſtone, 9 for Hager E len, ng 99 te 
this is an incorrect queſtion : for that Canin geſby Harris, be- 
ing noto living, can have no heirs of his body; endeavoured 
to diſtinguiſh this caſe from that of Gore verſus Gore; and 
likewiſe For the caſe of Doe, ex dim*.. Salter, verſus Carl. 


ten: though he admitted the principles of both theſe caſes, 


He agreed that the intention of the teſtator was * that the 
« heirs of the body of Coningeſby Harris ſhould take; oo 
denied that this intention could take ye by lars 57 © 09G 


This deviſe is To  Coningeſby. Harvis and the heirs of bis 
2 bady, generally; ngt to his „ firſt and every other fon,” 1 * 
vas the caſe in Gore verſus Gare. That term was 


this is only go. Coningeſby Harris might, by poſſibility, bare 
| outlived 


given 


Lor 
tilicate 


neceſſar 


dein Gorey there were bay NT. The 


ſerit caſe is Cuningeſſiy Hurris aeg "2d, 1¹ Haktts* *-* 
* * Ts ee v. W 4 


you" 2 4117 1 * 1g Sig TRE WB ch eis 2 S 300 1055 . * wh 


term; Za, bis iffue 
1 no eftate utſcendid to the heir at law, i in the mea 
time, to ſupport the executory deviſe : NN is eye 
vent the freehold from being in 
— of executory deviſes: neat” one of the tte 
— in the caſe of Gore verſus Gore us v, 4 15 hem 
« the freehold veſted at the death of the teſtator.”” 


Here is 3 na diate deviſe the hold to r 
Hleiſon. It can not go back to . of the fo the devilos.; 
for, it is a complete deviſe of all the freehold to Roger letſon. 
lt is not like the deviſes of the freehold in the caſes of 
rerſus Gore, or Dee, on the demiſe of Salter, verſus Carlton. 


- There was no ſuch expreſs immediate deviſe of the: freehold, 


But in the reſent cafe, the freehold immediately nn in 
Kerr Bletſon « and the other deviſees. e . 

The diſtinction between deveſting eſtates, or not, depends 
upon the eſtate's coming by purchaſe, or by deſcent. Lincoln 


College caſe, 3 Rep. I. 5. 1 Co. 95. Shelley's caſe, and 


here, it being veſted in Reger Elletſon by ts it can not 
g0 back. 


Therefore this caſe varies materially from the two caſes 5 


cited, and alſo from the caſe of Carter verſus Barnadifton. 
For, this is an immediale deviſe, though ſubject to charges. 


Mir. Jenes, i in reply, inſiſted, that this is an executory- 


deviſe; (being within the allowed compaſs of time ;) and 
that the freehold veſted in the heir at law of the teſtator, in 
the mean time, rtotwithſtanding the deviſe to Roger Elletſon : 
for that the deviſe to Roger Elletſon was not meant to take 
effect, till after the failure of the contingencies. After that 
event, indeed, and ſubject to the eftates and contingencies 
before-mentioned, the teſtator gives him the remainder : but 
. he meant nothing at all for him, fill after the former eſtate 
given to the heirs of the body of Goninge/by Harris.” | 


Lord MANSsTIEID— We'll think of it, and give our cer- 
tiicate, We ſhall conſider what the teſtator _—_— and the 
lan eee of his words. 


V. r Pecre 
Wikiazas 29. 
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HFaving heard counſel on both ſides, and conſidered thi, 
caſe, we are of opinion that the clear. maniſeſt intent of the 
teſtator was to give an eſtate by to. ſuch perian as ſhould 
heir of the body of Coningeſdy Harris at the death of the faid 
'Coningeſty, . (the only determination of the 90 years term in th: 
teſtator's view,) © to him and the helrs of the body 


\ of the 
« Cyningeſiy; with remainders over, as in the Vl which 


intent of the teſtator may, by law, take effe& as an executr 
deviſe ; for, the contingency muſt happen within the com. 
paſs of a life in being; and the freehold, in the mean time, 
(being undiſpoſed of,) deſcends to the teſtator's heir at law. 


And this, his Lordſhip ſaid, would effectuate the while 
intention of the teſtator. Pant | 


See the caſe of Roberge de Mandevile, Co. Lit. 26. l. 
and ante, Vol. 1. p. 50, 51. the caſe of Lancelot Hic, 
deviſee of George Robinſon. F 


A nnen 


Thurktay th Rex verſus Inhabitants of Wooton St. Lau- 
T4 = rence. e et 


See this caſe at large, in the quarto-edition of my SETTLE» 
MEN T-CASES, Ne 187. page 581, | 


WNT ESTWET WOE TA oo Ee Au hn LD WET IAIS IS 
Carter and another verſus Murcot and another. 


In navigable 1 HIS was an action of treſpaſs for breaking and entering 
. the plaintiff's cloſe called The River, or The River Severn. 
ſea, fiſhery 18 The defendant pleaded that it is a navigable river; and allo 
common and that it is an arm of the ſea, wherein very ſubject has a Tight 
public; in 7, #4. The plaintiff (without traverſing theſe allegations) . 
e „ plied, that this was part of the manor of Arlingbam; that Nn. 
it belongs to Yates was ſeiſed of that manor ; and preſcribes for a feverd 
7 ; | fiſhery 
the ſoil on 
each fide. 


+ 


miar Ter 416g 
ery there. Iſſue being joined thereon ;/ a” verditt was 1768. 
on the plaintiff. | | 2 : IN DEI. > * N 3 
On Monday gth November laſt, Mr. Abunt, on behalf of another - 
de defendant,” moved in arreſt of judgment, and had a rule Moncer nd 
to ſhew cauſe. 90 a a [57 On 


He objested that though the fa# was fo found, yet the 
law is otherwiſe ; viz. that every one has a right to ln in a 
navigable river, or in an arm of the ſea. He cited 1 Mod. 
tos. anonymous. 6 Mod. 73. Warren verſus Matthews. 
1 Salt. 357. S. C. and Ward verſus Crefwell, C. B. 14 & 
15 6. 2. which recognizes 1 Mad. 105. 


1 
. 


Mr. Serjeant Nares, for the plaintiff, now ſhewed cauſe. 


It is not an arm of the ſea where the ſea flows and reflows; 
but a part of a manor. 5 1 


It is found to be IN the manor of Arlingham, in the county 
of Clauceſter. And a place may be parcel of a manor, if be- 
tween the high and low water marks; though the ſea flows 
and reflows upon it. So is Sir Henry Conſtable's caſe, 5 Co. 
107. 4. Bracton, lib. 2. c. 12. | 


Mr. Aſohunſt, contra, for the rule. 


An excluſive right cannot be maintained by the ſubject, in 
a nver that is an arm of the ſea: the general right of fiſhing 
in an arm of the ſea is common to all. | 


The replication ought to have ſhewn that this was a ſe- 
parate pool: but the plaintiff can not maintain a general 
right in the river, in excluſion of all other the King's 
ſubjefts, | 1 


in 


In Sir Henry Conflable's caſe—The admiral had juriſdiction 
between the high and the low water mark. When the tide - 
is in, the water can not belong to a manor:, and a fiſhing 
can only be exerciſed when the tide is in—when there is 
water. 5 4 2 | 1 

In Sir John Davys's. Reports, p. 55. — the caſe of the 
flhery in the river — in . , cf ſaid that the King 
has a right as high as the ſea flows and reflows. And an arm 
of the ſea, where the tide flows and reflows, is the ſame as 


the lea itlelf,  Zuftinian Inſt. Iib. 1. c. 1. Hit. 1. Bel 
| 6 Med. 


—— eee 
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1 Mob. 106. Aon, In caſe of > rv tut flows 
T ionm of the. Jeng, fol Gay the berg 
en LAI 4 eee 


* 


24 Rs Lord Mansrizup—The rule of vs: 2 * 
9 le, the proprietors of the land have the 


In rivers not navigab 


of fiſhery. on their reſpeftive —_— and it b gemenallyer 
os ad filum medium — - 


But in navigable rivers, the vier nn 
fide have it not; the fiſhery is common: it is; primd facie, ih 
the King, and is ie 


If any one claims it 3 bo muſt ſhew a Fae K 
be can ſhew a right by preſcription, he may then! exerciſe a 
excluſive nght : . the preſumption is againſt * unleſs 
he can prove ſuch a preſcriptive — | 


Here, it is claimed, and Found. It is Abbe conſiſtent 
with all the caſes, chat he may have an excluſive privileg: 
of fiſhing, although it be an arm of the ſea.” Sud: 

right ſhall not be preſumed; but the contrary, primũ facie: 
| but it is capable of being proved; and muſt have been ſou 
5 the . caſe. 


Mr. uſtice YaTes—1 was 3 a cafe: of thi 

kind, ch a claim was made: but 3 claim failed, be. 

_ . cauſe it there happened that ſuch a'ri not be provid: 
therefore it was in that caſe determine 2 * right of fiſhing 
was common. But ſuch a right maybe proved. By the hu 
of England, what is ocherwil common may, by preſcription, 
be appropriated. W Ae that e fret 


may be „ e : = 4 15 os 
The cited caſes. prove nd this ieee, ol Thi 
* le rivers or arms of the ſea belong to the CROWN; 
« and not (like private rivers) to the'Tand-owners on eat) 
«fide :*” and therefore the preſumption” lies the contrun wi 
in the one - caſe, from what it does in the other. Herts 
indeed, it lies, prime facie; on he fide” of the King and fl 
public: but it may nevertheleſs be appropriated by pre- 
| ſcription. 1 


of a \ | x 0 


a 1 and in of 
there mentioned *—the Court laid, « jt muſt be intended that 
« the abbey bad originally had br) rae from the Croyn.' 
And. in the caſe in.1 Mad. 105. truly If any 
«.one will appropriate a privilege to 2 the proof lieth on 
« bis fide.” Now if it may be granted, it may be preſeribed 
for: a 3 r 4 — N But i it can t t be e 


it muſt be prove 


Wu chen may not gia plaintiff þ foo onthe 
tof fiſhing in an arm of the fea, — PROVE this appro- 


priation, though the primd i facie * is contrary ? 


Mr. Juſtice As ron concurred. This is the true diflinc- 
tion: and 1 Mod. 105. is in paint. | 


e Cun'. + 
RurE DISCHARGED. | 
| 9 5 


: Wellington verſus Wellin yo. 


"HIS vas a caſe ogt of Chancery, upon the will of 
Richard Gary late of Malcott in the County of Oxford 

6 wherein, after directing the payment of his debts and 
funeral expences, he eeds thus. Item, in DEFAULT 
*. Me of my own body, I give, deviſe and bequeath Cc; 
ſo gives all his eſtates in the ſeveral counties of Oxford, 
— Middleſex; Surry, Hereford, and in the city of; 
Linden, unto Fohn Arrowſmith of Chalbery in the county of 
Oxford clerk, and to James Simmons one of the aldermen of 


New II dagſtoc in the county of Oxford, and their heirs, 1N Fwd 


TRUST to pay out of the rents, iſſues and profits, unto his 
Elizabeth Mallingten an annuity of 100 J. per annum, 
during ſuch time and until all his juſt debts, funeral expences 


tied; and an annuity of, 40 7. per annum to a ſervant, 
aral Voller. Then he. gives another annuity, and ſeveral 
legacies. Then he wills that immediately from and after ſuch 
line as all his juſt debts, fungral expences, and the legacies given 
by his will (other than annuities). ſhall be fully paid and ſatiſ- 
Mr the * tru wth from and out 4 —_ ere 2 profits of 

OL. IV R his 


2 P. 57. a. 


a batchelor, 


and legacies (other than annuities) ſhould be fully paid and fa- _ 


” 
another. 
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Deviſe in de- ** 
fault of ifſue 3 
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body, he being 


is merely a 
conditional 
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| 1768. bis ſaid eſtates, and ſtibject to the two aniuicies Hefe | 
F tocthe ſaid Sura Hollier and Fane Min ion, he 98 

Dine deviſes all his eſtates to his ſiſter El#abeth Wellington, lot 

: ro War life; afterwards, to the ſaid truſtees, to preſerve conting 

XN ese YI refnzinders 5 and after her deceaſe, td the uſe of Joer hy 

wDgton, the ſecond ſon of his ſaid ſiſter Elizabeth, for | 

125 then to the uſe of the truſtees during dis life; und after n 

death, to the uſe of his firſt and other ſons in ſtrict ſettlement, 


us in tail- male; and for default of ſuch iſſue, then in ike Mn. 

| ner, to the uſe of Richard” Cary Mellinglon, the eldeſt on ö 

his ſaid ſiſter Ezabeth; and in default of fuch iſſue; then,” | 

all and every other ſon and ſons of his ſaid fiſter "El:zabeth, in 

tail- male; and for default of ſuch iſſue, then, and in lik 

manner, to the uſe of Jane Wellington the daughter of his ſaid 

fiſter Elizabeth, in tail-male; and for default of fuch ift, 

then, to the ufe of the firſt and every other fon of his ik 

Jane late the widow of Richard Wooley and then the wiſe of 

Thomas Cillins, in tail- male. And laſtiy, he gives all his 

eſtates to ſuch perſon as may be his heir at law; Exc 

an perſon or perſons as ſhall or may claim ſo to be, x 

being deſcended from his late uncle Francis Henry Cum, clerk 

To theſe bequeſts he annexes ſeveral proviſoes, condition, 

and directions. And as to all the reſt and reſidue of his 

eſtate, he gives the ſame to his ſaid truſtees ohm Array- 

ſmith and Fames Simmons, their heirs, executors, and admi- 

niſtrators, and hkewiſe all his copyhold eſtates, to the fame 

uſes; and appointed his ſaid fiſter Z/:zabeth Wellington exe- 
cutrix. a „ | | | 


— 


eie 


The teſtator, at ihe time of making his ſaid will, and a 

the time of his death, was ſeiſed in fee of the premiſes de- 
viſed by him to the ſaid 7ahn Arrowſmith and James hin. 
mins, in default of iſſue of his on body ; and died a batchelor, 
leaving the ſaid Elizabeth Wellington and Fane Collins wife of 
Thomas Collins his fiſters and coheirs. His ſaid truſtees a- 


Upon theſe facts, it was ordered by a decree: in Chancen, 

- . dated 9th Nov. 1767, in a cauſe between the ſaid Richard 
| Cary Wellington et a. plaintiffs, and Thomas Collins and the 
_ ſaid Elizabeth Wellington et al', defendants, that the follou- 
ing queſtion be put for the opinion of this Court of King! 
Rench-- -] wu. l pu potdul 6 09 

ob TEES 6 * * | DRE RET 1 48 „ (M6075 
„Whether the faid John Arrowſmith and Fames Simmons, 

«the truſtees in the ſaid will, took any; and that eſtate uu- 
«der the fad will.““, 12 28 nent 19-84 
. 16 5 N Mr. 
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M. Blackfonry, on behalf of the plaintiff argued'that they 1568. 

| wok a.du/e ber, determinable upon the paymeut of the debts, , 
legacies, and annuities. 55310 26 0. 2016919 md is es Werting- Pp 
RR e +) FF TON v. Wi- 
be ogjection was, that this deviſe to chem is an executory lix G. 
Aae, and das remote to take effect by law : it is not to take 
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7 Fd 
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dare ll after a general failure of iſſu. 13 
| array 717 41 : it 4 1 S244 47 1 nj 12 32 175 a | 4 *1 25 1 | vo, 4 1 K 
4 nlwer—The default of iſſue of his body 18 only a condition 4 


qrecedent... The teſtator was a batchelor : his will was to take 
no effect if he married, and had children. The words of it 
are—* In default of illue of my own body, 1 give, deviſe 
and bequeath G. UE ah hos” - lent diet 


If he bad married and had children, that would have 
amounted to a revocation of this will. To prove which, he 
ated 1 Ld. Raym. 441. Lugg verſus Lugg, and 2 Salk. 192. 
8. C. One being ſingle, made his will, and deviſed all his 
perſonal eſtate to F. &: afterwards he married and had ſeve- 
rl children, and died without other will or diſpoſition: 
and before the delegates, (of whom Lord Chief Juſtice Treby 
was one,) it was decreed, that there being ſuch an altera- 
tion in his eſtate ; and circumſtances being fo different at 

« the time of his death, from what they were when he made 

« the will; there was room and preſumptive evidence to be- 

« lieye a revocation, and that the teſtator continued not of 
« the ſame mind. JJ Be Cw e H 


So, in 2 Shower 242. Overbury verſus Overbury, it was 

| upon an appeal to the delegates, that if a man 
makes his will, and diſpoſes of his perſonal eſtate amongſt his 
relations; „ and afterwards hath children, and dies; this is 
* 2 revocation of his will, according to the notion of the civi- 
hans; this being an inofficioſum teflamentur.” 8 


In 1 Peers Nins. 304. Cook verſus Oakley et aP. a caſe of 
Fre verſus Eyre is cited; wherein it was holden, that the 
total alteration of the teſtator's circumſtances by mar- 
T 3 having children, was an implied revocation of 
his will.!“ ER ED Tack „ 17 


4 


2 


* 


rer 


- — 
. 


"465 


ke 
22 * 
D 


n 
9 3 


n 
i 
N 
DN Can na 


oa 
n 
OY et 


r oy 


Bas 1 4 Fa = * : 
= ita * 2 r ge Sw 
W.-H by . N HIDE S: KK 
5 . 2 w Gy" LIM 4 £5=.0 8. 
* ne 7 7 5 


And in the note at the bottom of that Sase a caſe of Brown 
vganſt-7 hompſor. is mentioned, wherein Sir Joh Trevor held 
* that a ſubſequent marriage, and having children, was a re- 

* vocation of a will of land.” And it appears in 1 #4 Caſes a>: 
br 413. that the Lord Keeper [HPright | was clear of opinion 
N that alteration of circumſtances might be a: revocation of a 
will of lands, as well as of a perſonal eflate ;** and * 
3 R 2 a N that 
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Lin rox. QT. 437 37} n hluow 7: Mol Wt 1026827 213. 16 Naw 1 « 
13 But here the iſſue never exiſted. The contingeney new, C 
happened. The iſſue which never exiſted could not be aid 0 


7 G. 2. where the words were, © in caſe of his not returning 
« from Ireland And Lord Hardilicts held it conditions 
and contingent, ©” 
This deviſe being conditional, the court will Tupport the 
intention of the teſtator. „%% al ay 


This expreſſion, (in default of iſſue of my own body,” dif. II 
fers from ſaying © on failure of iſſue of my own body.” The MT 
latter expreſſion ſuppoſes that iſſue will exiſt: the forme: It. 
does not. It is conſiſtent with the event of their never en. the d 
iſting, as well as of their dying in his life-time. | 
5 . 22 185 F Mr 
This is not too remote for an executory deviſe : it was to WM Fend 
take no effect, if the teſtator ſhould have children at his | 
death. He has only expreſſed what the law would har The 
| implied. | „ . A 3 LY 6 [ns 
2dly. But if it be not a conditional deviſe, yet it is nit a The 
executory deviſe ; but an immediate deviſe, to veſt, (if it ſhall i fore th 
veſt at all,) upon the death of the teſtator. In the Abridg- ot Jaw, 
ment of Caſes in Equity, p. 186. an executory deviſe igdefined | 
to be a future intereſt, which can not veſt at the death of the In I 
<« teſtator ; but depends upon ſome contingency, which mul he was 
happen before it can veſt.” Whereas this is ef prom) * a gen 
tereſt which mu/? veſt at the death of the teſtator, if at all 15 5 
e 7 Hie ne OF ne ſue; a 
The cafe of Waller verſus Drew et al”, in C. B. Compns 37. Wan 
ſhews tbat the eſtate to the iſſue of the ; teſtator. muſt be u unk 1 
eſtate fail. That was a deviſe that if ¶Hilliam, the eſdeſt ug BIO 
of the teſtator, ſhould happen to die without iſſne, then aol tio 
not otherwiſe, after Milliam's death, he deviſed over to Men 15 
ſon Richard and his heirs : it was holden “ that I an tod ning i 
| % an eſtate tail, by implication.“ Therefore it can, on Bong a, 
give an eſtate tail to ſuch iſſue as might happen to be ban ht thi 
between the time of the teſtator's making his will, and uy 2 
r A n e Cut einer - If Meter Ded 9] 
: This remainder to the truſtee is a ba/e fe, till iſſue oft 


iteſtator's body ſhall fail: and it would come into polleſſiun! 
9 ; 2 8 WIA & nee Io ol 
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ll it muſt mean; eh iſſue as ſhould be Ming atithe de- Lind ton 


6 ceaſe of the teſtatox: therefore it would net be too re- 


even upon t the foot of its being'an wid deviſe. 
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rde teſtator certainly Aran an isadhav eltate to "th ; 


voſices;" becauſe he has directed them to pay debts, le 


aid annüities. And their eſtate took effect r . by 


e. een N Gardner verſus Sheldon. dota 


1% 


The truſtees, therefore, 1 ſome Bak by the. will ; 5 


me toad queſts Ws; « What eſtate hey ok.” N. 


i given to thewm __ 1 Den and'i is to dbl, il 
the debts, IegaTies and annuities be 1 | 


Mr, Nee Solicitor General, | contra, for 5 4. 
ſendantsz. | "As 


The queſtion turns 2 the conftruion, 7 the words. 


6 I u of iſue of my own body. 


mean an indefinite, a general failure of iſſue: there- 
fore the executory e is 40 remele to take place, in point 


D: 191 


df law. 4 | | oh — 


In Warburton 8 "caſe. in 17 64, before Lord Narthington— 
he was of opinion that the deviſe to the plaintiff being after 
« a general failure of iſſue male, was too remote, and void. 
And that was (as this is) after failure of the teſtator's own 
iſue; and to t _ who were his Hours at law. 


Thou ch the reſent teſtator was a bachelor, and 4 mighe 
link it probable that he ſhould remain ſo; and therefore, in 
that event, might mean bis ſiſters to take; yet the ſame in- 


ention, for them bas take, was as er caſe a different 


erent ſhould happen; namely, that of his marrying and 
leaving iſſue, an Fi? iſfue afterwards failing. Both diſpo- 
tions are equally reaſonable and proper, and mig ht (for 
Wght that / Fe kyew to the contrary) | be equally Re | | 


The 8 might eaſily have . that lubited ſenſe, 
be had meant it : he might have added the words * Jiving 
at the lime of his death. But he meant that all the con- 

ngencies ſhould take place, according as tlie events 
R3 2 = happeny 
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68. wet MF" Kaz" hs zmeßtion of © pain 
{+ cailre of iſe of bis body, 59 the fartcular ime offi 


Wettin . death. 


mars 
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wet By Wir.” IN wh 90010 ior 21 OI » Iv 0 e the To WE 2} i 
LIS Tron. Theſe can not be conſidered as remitbiders i is an Txtcy. 
| tory 4 deviſe, intended to take place i len een oy; 
1% Prot; wah 4000 MY 1þ 
= Es The notion is quite new, that an eſtate tail by i im on 
= | % tion can arife in the teftator*s iſſue The words 


| Hot ſupport ſuch : an idea of the tellator's' win 


Nor did the teſtator mean to give bis truſtees 4 "m 2 
_ He only meant to give them an eſtate n FAILURE of hi 
| | un iſſue, whenever they ſhould' become extinct: then, and »w 
oy ill then, his ſiſters were to take. Bur that is a period too 
| remote for ſupporting it as an executory deviſe. 1 not 
take place as a contingent remainder upon the teſtator's chil- 
drert taking an eſtate tail by implication : for there 1 is no 
eſtate to ſupport ſuch a contingent- remainder. „„ 
There is no reaſon to ſuppoſe that the teſtator nes theſe 
words in a more reſtrained ſenſe than their ordinary uſual 
ſenſe. There is no foundation to ſupport this deviſe as an 
ont deviſe; and much leſs, as a Foatrngent remainder, 


06 Is DEFAULT of my wn iNſue” means, that whether 
| his i iſſue ſhould fail by his never der 2 had any, or by thei 
. | becoming extinct, it ſhould in either cale go to his fiſters. 
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i MANSFIELD W that this is only 2 
| N contingency: of Which, one . 1s * by 
law; z the other, f de” 
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. Mr. Blackfione, in reply The teſlator* s proviſional Ft 
5 Pang; is an abundans caulela. i 

| 5 

This caſe is Lan, as x Deng in cfg of iſſue of the 
$ teſtator's own body. „ 

1 1 an 
3 Wardburton's caſe was not a OPER TR on conteſt an 
3 | argument. It was a bill to prove the will a Ws "Op 
4 deviſce was heir at law of We teſlator. 5 

4 The Court will go as far as they can, to bare 1 m. 
1 tention of the teſtator. | | | rr 

4 I did not mean that he ſenistf tent an "flats til 


himſelf : 1 meant that if he ſhould happen to have Hue hom 


after making the will, it might be an cflate tail in 2 E 
| prin N 
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Lord MANSFIELD— a deviſe mult take effet *:iinee, 
7 WEI- 


a the death of the teſtator, it is not properly an executory ro v 
deyile... Such a. deviſe is a. deviſe. upon a, contingent, event Lingron. 
which muſt happen at or before the death of the teſtatoer. gf 
An executory deviſe is a deviſe that is to take place in future. 3 
A Hey OE 4” 76 Sp „ IN 0; . | 
4 40 an implied, revocation, from. altiration_ of 'Greum- 
ſtances; it is now ſettled —* that as to perſonal eſtates, mar- 
nage and having a child zs a revocation? but no caſe has | 5 
yet holden marriage alane to be a revocation. 1 8 


1 ſee no ground of argument why the law ſhould, not be 
the ſame, as to deviſes of land: the reaſon is the ſame. In 
Agen verſus Meggot, Lord Hardwicke directed an iſſue, 
merely to try this queſtion : but the cauſe, was made up by | 
the family, and never tried“. 1 ote-—lIt 
; | 85 has fince been f 
adjudged in the Court of Exchequer, by the opinions of Sir Thomas Parker (then 9 
Lord Chief Baron,) Mr. Baron Smythe, and Mr. Baron Adams, againſt Mr. Baron T 
Perrot; and alſo at the Cockpit, Sir Eardley Wilmot and Lord Chief Juſtice De HE 
oe concurring, © that marriage and a child was a revocation of a deviſe of Wl: 
(6 4; . 1725 ; 3 0 - n 
Wr will think upon it; and give our certificate. 8 | 15 
The "CERTIFICATE was as follows“ Having heard | 4 
« counſel on both fides, and conſidered this caſe, WE are of A 


« opinion That Fohn Arrowſmith and James Simmons took a 
« FEE, determinable when the purpoſe of paying the teſta- 
« tor's debts, legacies and funeral expences, out of the rents, 
“ iſſues and profits of the deviſed premiſes, in aid of the per- 
„ ſonal eſtate, ſhall be performed.” 8 


It was dated 11th February 1768. 


"1 verſus Lambe, Eſq. 


ON Tao Toth November, in Michaelmas Term laſt, a 3 * 
motion was made for a new trial; and a rule granted ;* a 
to ſhew cauſe why the verdict ſhould not be ſet aſide, and a palatine, muſt 
new trial had. 1 a gf % come from the 
| King's Attor- 
ney. General. 


TS , þ 
The canſe was tried in the county palatine of Durham: 
and related to the rights of a corporator of Hurbam. On 


the laſt day of that term, Mr. Juſtice ASTON reported the 
- 7:0 „„ LG GT evidence, 


» 
=”. 
+» > 


——— NI We 0 e est N ge- 
Lanz. and that the CEE was not ſulſicient to ſupport the 
dict, yet che 5 objection taken oH behalf of the he. 
fentlant Was, 2 che Waryant fr @ HIP de cifbun al 
445 Ot {for there” were not endugn of the Mpeeta! jury, 
2 oug ht to have been a warrant from the Attorney 
of t 


be county palatine : „ whereas the proſecutbrs had "only 
Lat a 5 5795 from his ee Gentry 
A 2-02 ad] 
lig N ue e ee d yy Wallace and Me. We 
Fa, for the proſecutors; 75 ir Fletcher Norton, "Miro Weds | 


derburne and Mr. Divinyort, . Salt hf 


** 4 4) An. 


As to the trial by a fales, without any warrant it from te 
Attorney General of the county palatine—The anfwer'w,. 
that it fell within the equity of the feat. of 5 Eliz. e. 25. 
82. which enacts that in Wales and in the counties pa. 
e latine of Chefler, Durham and Lancafter, where a fall Jury 
<< ſhall not appear, the juſtices" may, upon requeſt by the 

* plaintiff or demandant, command the ſheriff to name ſo 
many other perſons preſent, as ſhall make up a full j r 
wat which, ſhall be added to the former pannel.” M LEES, 


i 


| The fubſlantiet intention of the aft was, tht in i al cauſe 
where iſſue is joined in the Courts in Weftmmnſter-hall the 
Fudge who trie the cauſe ſhould grant a lales: en dene f 


NS 5 


no exception of the counties palatine... i EE 


But it is Wa « That the — was not -_ 155 
* any perſon authorized to make it on the part of the 
« Crown : for, that it was made by the Attorney General 


of the King, and not by the 9 5 $ Ang Genel.” | 


Mr. Wallace laid he remiindiruds an objettion directly its 
reverſe of this: and the Judge refuſed to try the cauſe, be- 
cauſe the King's Attorney General had not ſigned a warrant 

for a tales, though the Biſhop's Attorney General had. And 
the following year, a cauſe was tried upon a Warrant ſigned 
by the King's Attorney General any; n e the iy 
Attorney General was preſent i in-Couttzi®:s7-27 bas « 


The counſel for the defendant” argued, That the ales was 

mot regular in itſelf, nor regularly applied for; and that it 
cout nit be annexed: to this jury proceſs, Which 3 is 907 a Power 
| Palatin 
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| 430 way 110 Frau! 05 788 ORE +. Jer 28 * 
Þ 24 FO 8 25 — 
tices ol aſſie, nor to counties, go he 


of 103. The 1 55 of 45, 5 P. & M. 

cauſes Where iſſues are 3 5 =>" 
| Then 5 Eliz. c. 25. extends it to the counties 3 as to 
dul ſuits; but nat to criminal. ſuits. Therefore the counties 
palatine ſtill remain as at common law; and as trials at bar 
fill tand: and , eee this Hubs to them, * 


to criminal ſuits, : 


But if a tales had been allowable: in this als. the —_— 
ought to have been ſigned by the Attorney General of the county, 
ine—Though all writs run in the name of the Crown, 
yet the Biſhop names all the Judges and offigers : and they. 
have the authority there, as other Judges and officers 
have in other counties. Caules go down to trial here, by. 
niltimus ; But the record is not ſent with it, nor is any jury- 
proceſs ſent with it. All chat is done in the county palatine: 
and the Biſhop's Attorney General does every thing there, 
neee in the county at large, , _ 
- 
Ibis trial i is upon a venire facias : and the tales is annexed to- 
the venire factas. But 2 Lord Raym. 1169. per Holt—$ A tales de | 
4 n can not be granted upon the venire facias-. 


As to the two caſes cited by Mr. Hallace—One df them 

was, „ that both Attorney Generals together could;not give 

2 a warrant for a of But that was a ſingle caſe ; 3 and 

many were diſſatisfied with it. The Attorney General of 

the Biſhop does, in fact, exerciſe this are . this is a 
en ue want 0 his Warrant. Faith 


"Lonk Mans 67 181.0—Az, to de eee preſent 11. 
hink that, as. this is an iſſue joined at Weſtminſter, and the 
King's officer. proſecuies it, the warrant for the tales muſt fol. 
low that; and the King's Atiorney is. to bgn Ne en 


Mr. Juſtice YATEs. concurred: and that there was 
no need of the aid of- the ſtatute. of 5 Elz. c. 25, to im- 
power the Bra nting a tales de. circumflantibus in the counties 9 
palatine., The Judges of the counties palatine have the — | ? 
authority as the King's Judges of nifs prius: and the poſiea | 
is to be returned in the lame Manner as from other Judges 
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* Ao 1. * art +; * "a dy 570 
"Ay to the Biſhop's Attorney General--he ſhall 0 

er to contradict the King's"; 1 ha 
* it ſhall not be tried: which mi 
He was to grant ö inſtead of t 
General. | 1 


Mr. Juſtice ASTON arid Mr. Jute winnen 


Per Cur.” 54) ph oe Toh a gh Þ bh 


Ros precnanoyy, 


Hague and 1 Aae a 3 101 
Iſaac Scott, Bankr upts, verſus Rolleſton, 


"HIS was a motion for a new ol, in an ation of 


2 trover e recover the value of ſeven 85 


cochineal. | 5 i 
Wh had been tried before Lord at Guildhall; and: 
found for the mm but a point of law ok 
following facts. 


Arne and Iſaac Scott were W and copartnens. On 
the 27th of March 1767, Iſaac went out, with intent to 
abſcond; and did not return till after a commiſſion of 
bankruptcy had iſſued againſt him. On the Zoth the 
defendant received a letter written by 
„Dover 28 March,” incloſing a, bill of. parcels, dated 234 
March, of ſeven bags of cochineal, for 16457. 145. 6. 

3 defendant had purchaſed the ſame of the ſaid Jar: 
Iſaac Scott; and informing. the defendant “ that he 
« {Tfaac Scott) was gone off,” and © that he had depoſite 
6 the ſeven of cochineal at George Street's warehouſe 
in Rolleflon's name and for his uſe;“ e gh, in fact, be 
had not purchaſed or agreed to purchaſe any ſuch A of them: 
but the defendant imagined, it was intended to, ſecure bin in 
part of the debt due from the partnerſhip. | On the 3oth of 
March, the defendant went to the warehouſe of George Street 
- Thames Street, which was a public warehouſe ; where he 
the ſeven bags of cochineal depoſited there in his name: which 
he ſold and diſpoſed of, and applied the money to his 7 


T Sac 


Iſaae Scott, dated. 


"vl 1 t of — den te, him. 
They had ted there with Strret, on the 26th, of 
March for the — Ralleſton. On the asth Iſaac; Scott 
told Hrref, „ that they were for the deſendant: and they 
ver ſo bocked at the warchouſe, But though the goods were 
to the warehouſe before Iſaac Scott's 28 of bankruptcy, 
lar. his abſconding 
did not then know” that they were there: and hs did not 
Allr hir acceptance of them, till efter hve time. x 15 


The plaintiffs were afſignees i in a joint commiſſion | which 


Stat Anne and Tſacc. 


Sir Fletcher Norton and Mr. Bang, Solicitor General, 
_ that the defendant was intitled to retain the moiety be 
7 to that partner who did not become bankrupt till after 


there was sf a Joint commiſſion Xen both. 


This. act of Tſaac bond both partners. His ſubſequent 
bankruptcy could only affect his oon ſhare in the partnerſhip 
eſtate : it could not affect the mother's. Rollefton ſtands i in 
the place of the mother: and before her bankruptcy, he was 
joint partner with the aſſignees of 1/aac in this cochineal 3 
and had an UNDIVIDED motety in it. 


Beſides, a trader may prefer one creditor to another, lane 


mother and ſon can not maintain this action of ſrover m—_ 
1 for the whole of theſe e goods. . 


der the j joint commiſſion. 


the joint effefts are bound by the bankruptcy of either partner, 
the meſſenger under the joint commiſſion of bankruptcy might 
have Riſe the whole, if thy had remained in their wen 


Such a 46h n was, antes a private ard of e 
unknown to Rs, "Bd and unknown to Anne Scott, was no ſale 
to Roten. The goods were not appropriated to him, till after 
Iſaat Scott's bankruptey : and after his bankruptey, he had no 
+ ah ſell. He couid not, af7er that, bind the partnerſhip 
effects. Rolleflon took the goods UNDER the" bill of parcels 


which was lent by Loh from Dover ; ; at which time he was a 
16 8 nen i 


=; and 


Dat returning 3 yet the defendant 


afterwards, on tlie 12th of April, 0 5 both the 


Ralleflon had declared his acceptance of the cochineal; though 


any act of bankruptey. And here is no fraud or colluſion 3 
the defendant. Conſequently, the joint aſſignees againſt 


Mr. Mirtn and M r. Wallace; contra, for he aſſignee v un- 


| The mother's moiety was | bound oy The 8 88 All 


2968. Bs 


others 
Aſſignees v. 
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K 8 f hat it was liche ty reply, that Nane Bit 
: „ hal, at 14 Tus the get dane, 2 right” id ifpoſe o 
. e "ard Lee, En 
| Lale Wr Fe reſcinded "Unitereſt, > bat” leayey- 
Anne's intereſt in Rolleflon.. The ae of ue, and ſhe. 
were tenants in common of the goods. The Court muſt con- 
: ſider it as if Anne had never become a bankrupt : for Ralf 2 
ſtodd in her place. The act of Iſaac, hen both were 
ſolvent, was the act of both partners, and bound An- tg ſhare 
well as Iſaac's. Therefore her ſubſequent bankruptcy fipnifies 
nothing: for her aſſignees can . ſtand in hier place. 
Street's warehouſe was a public ware And as ſoon as 
Rolleſton ſignified his aſſent to the — it was perfeclel. 
Indeed Iſaac's ſhare was gone, by his prior hankrupfcy: but 
as to Anne's ſhare; the en was perfefted, and Anne; 
ſhare was bound by it: and on the _ of March, (which 
Bal, to Anne's bankruptcy 2 Roll an was intitled to her 
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. 1 0” n a e . 
the commiſſioners aſſign the effects of bath. On an applica 
tion ex parte Turner, in March 1742, it was holden, that the 

In 1 ore joint commiſſion carries all * e both * r . 

7 the forty- 

Nit caſe is ex * 

parte Turner: but the date of it i is Auguſt the . 1742; «-'Dhat FT there is a 

80 28 and ſeparate commiſſion, a creditor under the 2 ay come under the ſepa, 

1 and aſſent or diſſent to the certificate under e ſeparate. 8 


Conſider, here, the effect of booking the cochineal on 26th 
5 March, in the name of Ralleflon'; and whether it does not go 
tao the whole. And the ſubſequent aſſent, if it does any thing, 
muſt go to the whole. The ane could not by N for 
and not 1 ww. the gore paſt, SW 9 


| 1 the 0 was to * at . g Th PEI was nat 

©" completed, antecedent to the 3oth of March. 1 was clear at the 

\  ,,....... trial, that this aſſent could not be good for the, whole; ke: 
+ 44+: --++- Cauſe there was nothing to aſſent to: nor did Rolleſian in alt 


12. a n 

Aäaaſſent to any thing but the falſe bill. of. ſale ſent to him from on 

0. MP... Abd that 75 of ſale was aſter. the act of bankruptcy he 

; committed by Iſaac Scott... Therefore he could not then affett to 
. - © +4 the, partnerſhip ; which was at an end, y the bankruptcy: had's 
And Rolle? efion's aſſent was to this falſe bill * fale, ſent to him at thi 

to make him a creditor upon a falſe Wen of a ae ber & 

Wy ſpeculations, as 2 4 wo al 53335 Dat TQ% 4 20 


. 


abe rer ö eat; 
oeh Slice © 7 5 D 7 merge wen 0 p 225 


whale, or not operate ; it cou or one part, | 

an goon ht, Ol upon 9 

alſent to the zohle contrac af t All. All Nat | 9 

power was Ge e, When he 1 0 ORs wr His aft all = 
i bankruptcy loved * Arcen * N W. 1 l N ant 25 550 6 ; : | (. 

nc) Nat Nos” 193 2790 3 


iu afſignees, "of aer eee fwd. to be partners 
** Anne the other partner. The tranſaction. is void, and 
ſeems. à fraud: there is no account ſtated; a voluntary depo- 
ſit is made, to favour Rolloſton. Therefore: Tfaac's act was 
MILO Gerald wats apes e 45n 


eas 
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Nr Juſtice AsroN and Mr. hade, Wirrzg were 
a: bs pin. he Wing 
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Rv LE (to ſhew cauſe ths the verdict mould not be ſet 5 ol 
"abide, and WAY _ ſhould not be a new trial,) LS 1 
7 5 | DISCHARGES: ; IJ 


See more on this ſubjeR, in 8 caſe of W and 
—_—_— verſus Fiſher, determined on 14th Fune 1774 3 


eference attempted to be given by Mr. 
Beba to Mr. Fi :ſher, one of his creditors. 285 


"Thom pen verſus Hervey Eſq. 


* ſhewing cauſe againſt a matip for a new trial, in vol 
0 an Sh 6s: — 2 the ge fora Mr. T 8 
Hervey (ſecond ſon. of the late Earl of Briftol, and uncle to the Crown, . 
the preſent Earl,) for lodgi and neceſſaries for his wife, curing pe, 
during her reſidence at Bri 72 „(which her health abſolutely exempt the 
required ;) wherein a verdiłt had been given for the 5 5 huſband from 
ageinſt Mr. Hervey ; it appeared from Lord Mangfeld's re- * * uy 
bort, who tried the cauſe, and repeated the evidence, that pig 5 
he had herſelf paid part of the money, viz./ what was due ditors, by 
to the plaintiff for the ob part of the time'; and that ſhe whom ſhe was 
a penſion, during pleaſure, row the Crown, determinable — | 
a the will of the Crown, of 3001. a year, granted to her in a 
her own NAME, but not by any agreement or atherwiſe ap- 
| Ar orgies at all to her own USE. hat at her return Renn 5 
Briftl, her huſband ſhut * doors TRY her. That Mr. 


Hervey 


— 


1868. 


. aw»nee to her, or had contributed thing towards he 
Tuburson port, ſince he had fo ſhut his doors ainſt her; nor . 
uſe of his. table, ſervants, or eg And there wa 


5 * Wo Arm 14 of ha 
eee.vidence given of his being EO to have an income 
about 1800/7. per annum. | a 


Tux Cour we e owe, that the buſ. 


band (Ms. Hervey) was liable to this action; and that the | 


verdift obtained againſt him ought not to be ſet aide. 


IS Here is no a reement for a ſeparatitn 1 but be has ſent 1; 
adrift, by ſhutting his doors againſt her. He allows her 


ſeparate maintenance, nor any 4 1 at all. And there is 
Gele, fappor ge ſor 
e 1 


no pretence of this lodging 
- her by, the plaintiff, bones 1 ee r 0 con- 
dition of life. And as ſhe had no maintenance from her huf. 
band, nor admittance into his houſe, ſhe was obliged to pro- 
cure lodging and maintenance ſomewhere elſe. 
12 iel to maintain his wife. ; | 
8 ? N 1 
The penſion is only a ll and of the 
c, The penſion only rl the pleaſure of ee. not 
what any creditor of her's, even for her neceſſary ſubſiſtence 
ſuitable to her degree and 125 of oy can be 982 to 
8 give her credit upon. 8 


Per con un'. unanimouſly— 


R LE DISCHARGED. 


x Lev. 4. 1 Med. 124. and other books. See alſo 
1 Lord Raymond 444. Todd verſus Stokes, and the 
Cale of Longworthy verſus Hockmore, there cited. 


Monday th Rex verſus Inhabitants of Great Bedwin. 


Feb. 1768. 


po ot MNMENT-CASES, Ne. 188. page 584. e abridged in 
| Px: the table to that book. i 


very man 


See the caſe of Many verſus Scott, in 1 Siderfin 109. | 


See this cafe at lavge, 4 in the quarto-edition of my Skrrit- 


bailed ; 


was that 
juſtice, 


wr TO. * 6 *. F 1 F | 
- elle 1 e vs Sem 67 Pes rns 10 Shi ae da 1968. 
al 1 3 BIS WI QA Tak: VEE» bee nee an 8 1197 073 9 2518 5 1 


7 : 2 Ti 1 4 
t ei Rex's ver, 
$5 © 111 1 , 


N 2 


a 
* 2 
a ow 


185 A 11 


er 


. 1 
62 B26 +3 £25 


Alle aeg Elizabeth Griffenb v * 


HE two women were brou tap Ae ; A0 Bail taken by 

appeared (upon the return) to committed for bei 8 2 = 
Aßling aiding. and abetting to Lord Baltimore in alen: Aa rape, 2 

raviſhing and al —_— Sarah Woudcoth, ſpinſter. They from the prin- 
were 1 as being the aath of the ſad. cipal and ac- 


Surah Woodcock, for ping a aſſiſting aiding and © 2 „ 


abetting bim in feloniouſly raviſhing and carnally Knowing its, and 

ber 3 her will and N inſt the . of the ticular 3 
ſatute. But they were not charged, either by the oath or | 
warrant. of commitment, with being preſent : and therefore 

they eee deal eee; before the fact. 


The counſel for the proſecutrix, declaring © that the 2555 
« ſecution was carried on merely for the ſake of public juſ- 
« tice, and that they had no other wiſh than to obtain it; 
declined either to conſent to or oppoſe Lord Baltimore's being 
bailed ; but left it entirely to the diſcretion of the Court,.to 
att as they ſhould think proper ; as their ſole point in view 
was that his OE ſhould be, be, at all everits, amenable ta 
Juſtice, | 


vil oy 7 7 ape af their conduct. At 
the ſame time, he obſerved that Lord Baltimore's. voluntary | 
{urrender. was a ſtrong indication that he had no intention of = 
abſcondi COT from juſtice : the probability whereof was greatly 

the large property which he was known 
to wy” 0 OLE. a forſciware, by running 


Way. 


Tberefore Let bim ks bailed by whe c mhnnags, in 
10000 a- piece; and himſelf, in 4000 . V5 
= 


And let the two women be bavnd | in 400 J. each; * | 
ou ſecurities (all of them together) in the like 
m. 5 
K rr a 
Accordingly— Lord n entered into a recog- 
nizance in 40001. and four * in 1000 J. 


a- piece . 
f | Anne 
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| and her four bail in 1007, each. | Heco, 

Aal num: 
. BY 
B Mad ue And Eliztberh ————— (hs 3 
| e 0 n G in 2004. a piece. ge 52 yY 
v. Gzizr- vo: . Mulan ＋ & 3 * 2 3 *. 358 1 ra 
FENBURGH, © The e he recognizances was — a 


the next aſſizes and 8 ons 


* 58 of hot 

11 3 wt: 7 Wan ge * F 8 2 afl a Hy 
I is for, 
'Sulard verſun Harris. ; 
M$ 1 * 15 of | W 
478 ak was a. point of after #out adi 77 Gelar 
2 TS by the by. 7. ? e here, 
TAE It1 fait hy bit gai „ Her by twi perſot Mr 
ourt, any was a again arris, nained MI. 
1 1 — 4 e was "ſerved with a common D not te- fide is. 
Alder a le.  qQuiring ſpecial | bail. He appeared at the return of the Court, 
elaration by Cels, and filed common bail, The next day, Edward $iharl etui 
the by againſt alone, one of the two plaintiffs, without h 1 compatiioh, de- 4 wou 
AN . livered a declaration by the by, againſt the defendant. Ani Here, 
8 is returnable. the defendant obtained hir * Tates's order to Me the two 

ET i —— | 
By Z 
Sir Flltcher Norton ar 2 on W of U the 1 He * the c 
had, All proceſs muſt be 2 Now here is no ſeryice f *® tion # 

proceſs at the -_ of Edward * ons. | 

8 N ] 
If the partes bad ban e by: the plaintifſ' 's attor. WAN ranger, 
_ ney, under the ſtatute; it had related only to > Flaintir and te kim: by 
fendant in that ſuit. in the fo 
. the defendant appeared, — : d b Bil not be \ 
in a too df caſe; for doin 1 e would es be fon 

i 2 I 15 
mankind might deliver a chration Fink! Kim.” ofy ql But 431 

a There i is a t difference between being in 4 K li 
of the Si and what is only legal gi aud In the 4 T. 
latter caſe, none but chat lame e can dee ate N 8 
: $I 49G £3 13/19 Ou 
5 e N 15 Wc e 5 yo 1. Vor by a 


* OE ke caſe bf Rate et Us > vein Rabi, Vn. 100 10 C.. Pool 
1 Barnes 245. in 1ſt edition ; 337. in 4to edition ; It wi Fa Ht 
that a plaintiff can not declare by the by, jaa with bu pal 
— wife or N other perſon:“ and the * cr * 


vor. 1 


wy Term 8 Geo 3. = 


43 * 
. # * * 
* : : 
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* 23 8 > 
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27 The rule of this Court, AL. 10 G. 2. 1736, is, that where 
the plaintiff files common bail for the defendant, purſuant to 
the act of 12 G. 1. c. 29. F I. the defendant is net in Court, 
bon orher perſonꝭs ſuit, but only that of the plaintiff who 
Here, the defendant is a volunteer in appearing : there, he 
is forced into Court. BR 
When he comes voluntarily into Court, he can not have a 
declaration. by the by filed againſt him by a ſtranger. And 
here, the plaintiff is a ſtranger to the firſt ſuit. : = 


4 


a». „ * 4 


Mr. Barnet, contra The note of the Baſe cited on the other 

fde is in point for us. It was allowed to be the practice of the 
Court, “ that the plaintiff may, the ſame term the proceſs is 
« returnable, declare againſt the defendant as often as he 
« would, at his ewn ſuit.” And that is the preſent caſe. 
Here, the plaintiff is not a ſtranger to the proteſs; but ene of 

the two perſons who brought the lalitat. TY 


By Lill's Practical Regiſter 409 & 413. „If one be in 
the cuſtody of the marſhal, any one may deliver a declara- - 
" e pal Tun de Abe e 


Lord MANSFIELD — I conſider the plaintiff as a 
franger, in the ſame light that Sir Fletcher: Norton has ſtated 
him: but the defendarit was in Court, by having filed bail 
in the former action. | . TY 
Mr. Juſtice YaTEs—The cuſtody of the marſhal is 
the foundation. of this Court's juriſdiction: when a defend- 
at is in cuſtody of the marſhal, he is then preſent in Court. 
But this man was not in actual cuſtody of the marſhal. 


The MasrER (Mr. Owens) reported the practice to 
te © That where the proceeding is by bil, if a defendant is 
Im Court, either by being in a&fual cuſtody of the marſhal, 
or by a voluntary appearance at any plaintiff's ſuit, any other 
plaintiff is at liberty to deliver a declaration by the by 
V againſt him, within the ſame term wherein the writ was 


„feturnable.“ 5 
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| The end of Hilary Term 1768, 8 G. z. | } 


$ I 2 2 * „ 


ADDENDUM To THis TERM, 


[ . 


. name of the caſe mentioned to be adjudged 

m the Exchequer, (ante, p. 2171.) was. Ghriftopher again 
Geber and others, upon the will of Daniel Chriſtopher; 
who had made a will in the time of. a former wife, who dicd | 
without ifſue ; and he married a ſecond wife by whom he had 
iſſue, the plaintiff in the Exchequer. The deeree was made 
on Saturday 6th Fuly 1771. The Court declare therein, 
« That the teſtator's ſecond marriage, and having iſſie by 
te that marriage, is 4 fotd? revocation of the aforeſaid wil 
made by the ſaid Daniel Chriſtopher in 1757 ;” and there- 
upon order, adjudge and decree . that the ſaid 5 1 
« well: intitled to the faid ſeveral real 1 the Dani 
2 F $A died R 
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H E late MaxsHAL having died in the vacation, a Wedneſday 
T new one was this day ſworn in; who was appointed 2oth April 

| the Crown, purſuant to the ſtatute of 27 G. 2. 768. 

c. 17. made . for ing in the Crown -the power of ap- ow NR 
« pointing the Marſhal of the  Marſholſea' of the Court of appointment, 
« Kin 's Bench ; and for the better regulation of that office, tenure, and : 


« and of the inferior offices thereunto belonging ; and for oath. 
„ rebuilding the King's Bench Priſon,” | 


BEFORE this time, the appointment had been in private 
perſons, See the preamble of this. ſtatute ; which recites a | 
grant of King James the firſt to a private gentleman his heirs 
em and all the meſne conveyances and mortgages. of | 
this office : after payment of a compoſition for which mort- 
page-monies and intereſt, the act “ reveffs in the Crown the » get. 2. 
ite of the priſon and the power of granting the 1 Sep it, 
nd the office of Marſhal; to remain for ever thereafter un- 

. COi19 Os 21. HEAT T SORE TONY 

Mr. Afton, who had been ſworn in upon the 21ſt of May 
1747, on the death of Mr, Richard Ailing, was thereby 
entmued in his office r. | + SeRt. 3. 

On whoſe deceafe, the King now appointed Benjamin 
Thomas Eſq. to ſucceed him, | 

„ . b | 144 

This appointment was manual, counterſigned b 
Lord Weymouth, Secretary eg — : . which recited * _ 
cancy of the office, by the death of Mr. Aſaton; and that by 
the a@ of 27 G. 2. it is in the nomination and appointment 
of the Crown, by letters patent or ſign-manual ; and the im- 
portance of it to the ſuitors and priſoners; and that Lord 
"ANSFIELD, Lord Chief Juſtice of the King's Bench, had 
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28," perſon” t and eve x 
ualified to execute it. Whereupo 1 the King nomina 1 * PLD 
tutes and appoints him to be Wirte of t Martha wy ths 
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this. Court; and grants, to him the ſaid off des and all fees, 

perquiſites, profits, powers, privileges OY advantages Penny 
to gags together with the cuſtody of the ſaid priſon 
and, the priſoners thereto committed ; to have, exerciſe 300 
ehjoy, "fo long as be Hall behave welt" in it, and ſhall be 1 77 
in the faid priſon or within the rules thereof. Di at 


or. James's 75 Mares 1 3 Hove. e 

OY 4 + - — „ „ by 10 hey TI. bd 20 5 ; P, 
Note- The fifth feion f is peel « that the grantee ſhall 11-9 bt 
* have hold and ey for and during ſo long time as he A 
<« ſhall behave himſelf well in his office, and ſhall be reſi Mr. 
« dent in the ſaid priſon or within the rules thereof, aud , that 
longer: and all grants of the ſaid. office ſhall be wade; * It is on 
* « cordingly » oth otherwiſe, ſhall be void. Pong _ 
„„ ; AS 27 EY 
Mr. nes had before been badet in.at Lo Max: fhall. dir 
FIELD's bone, An the 25th of Marth. De 

u 
13 He took, the oath of offce on his fee, both then anda. ah 
The oath of oboe was as follow—'_ the _ 
upon the 
4 You . Ate * . 10 62 keurity t 
&« exerciſe the office of Marſhal of the Marſhalſra of or © - 
Sovereign Lord the King, of this Court, you ſhall well ww” 
« and truly, in all reſpects, to the uttermoſt of your poye: aways, © 
and knowledge, uſe exerciſe and behave yourſelf in the den Mar 
| 5 ſame office; you ſhall increaſe no fees, but ſhall content 3 
Fore with the ancient fees of the Court belonging to * 5 
* your office; and in all things that do or 1.6 appertain to :1ig2a20! 
«© the yn of your place, in execution of * ur fg office, 0 ON 
797 ſha 1 and es demean yourlolf.” Ti 
5 hg 5 ; 3 N n 69 you GOD 0 0 
| „ 17934 T1644 1 Mine 1619 ** * 
1 Fr 4 bees 7 n DF nf l 60 ; 
16 M e i 19 5 =.” 
Rex | ver fue Inhabitants of Gainſborcrgh. ga. 
— -4 bes Aye. i 7 35 953 10 560 Kir $A -+ Lord: 
* this Caſe ed alſo abridged, ine — nor 
«if Links _ e aq vr e page 586. ord 
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ak riſoners Pa 4 given POT to the . late "ry v. ante, 
T , applied by petition for the e of the VO. p. 1289. 
Wi i ard 2 their giving fre feeurity. + 4 _2,* General order 
Let th be at lier t —— 
per Cux'.Let the petitioners at li o give a 
oe Erben es the. profent Marel. 75 U e 
ception ß 
M. Faljicitor General wah this opportunity of 3 g· 3 35 
6 that the ſecurity given by the TIPSTAVES was 704 little. 
It is only 300 J. each: whereas they may happen to have the 
cuſtody of priſoners charged with 19,9991. and they are, by 
27 C. 2. c. 4 Js: 10. to g's ſuch ads as the . 
ſhall, direct ie ; ; 


But THE Conus cblerved” that "the tipſtaves held their 

ace, at pteſent, for their lives, (though liable indeed to „ 
motion upon miſbehaviour ;) and had purchaſed them before : 

the making of this act: and therefore it would be too hard 

upon the preſent poſſeſors of theſe offices, to Is a greater 

ws than had been uſual. | ; 
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TR, or at leaſt u ws, made 9 che een of a 
new Marſhal. 


* 7 8 of the King! s Bench Office, read 
5 . Jome old rules of this kind: i. one in 4 Tac. 2. on 
te ſucceſſion of Philpot ; and another i in H. 11 G. 1. 
9 former run —* d', capiat in cuſtodiam ſuam | 
6 omnes priſonar qui funt ad largum extra priſo- "> 
48 nam; and, Qd” capiat in cuſtod* ſuam omnes pri- 

onar' qui funt in — The latter — Qd' reca- 

„ piat omnes Sk qui fecerunt eſcap a Priſon' 
4 Mar' et non legitime Hasen 2 * pred*; 
6 10 ducat eos in  priſonam faßt, „ : 
«NY Y. 1634 [LIKBE 390 24114: | | 
Lord MANSFIELD ordered a like des to ot e up 
nous which, on deliberation, was thus ſattled It is 
ordered that Banfumin Thomas, eſq. the preſent Mar- 
ſhal of the Marſhalſea of this Court, do take into his 
cuſtody all che. priſoners. who. are. at large without the 
walls 5 the prove of the ſaid Court; and alſo all 

. 3. ; priſoners 
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. 1768. tn priſoners r eſcaped e not 1122 
Ws ge chargecd out of the Tad; praſor and h Ying. them 
n ' Priſoner's: A bam the priſon aforeſaid. i 95 59 3 | . OY tpi Fad 5 


„ On the motion of Mr. 1 NI Sind. 
4 14 288. A * 95 : $5 1 N 8 a. . Eg 10 ll, by 3. l 790 92 of hy 
. 6 11 Pag * $6 e 711 ry 
Wedneſday Rex 3 Doctor Ga et 1. <enſors of the 
n * of Phyfleians. 4 Bei 


＋ 89 5 require a vol vn, | e e 
erke 112 of eq long conteſt ; wth the a as 
of the college, licentiates; which was htigated with great ſpirit and 
2 * che between ſeveral very learned and reſpeRtable gefitlertien of 'the 
bs e faculty, on both ſices. It muſt not therefore be at 
| ra, then pro- within the compaſs of a collection, alteady perhaps too fault 
poſed to the in this reſpect; as being, in many inftances, more minute 
bees 2 and d Han than may appear Ae au orat 
by them, de- all agrecable to ſome readers. hp . | 
fore they can | | 


claim to be The ſubſlance of it, however, ought not to be oni. 


* hich Was as follows. hs | 
| A tile” bad ben obtained; üg 1 application of De 
15 1 for the College of Phyſicians to ſhew cauſe why a ma. 


damus ſhould not ilſue, directed to 3 commandin them 
to admit JOUN LETCH doctor of ? M7. to be a a er of 
- the College. | 


This rule was * upon, the wich bay of of the « Colley of 
3 community of the faculty 2425 of the city of Leun 
ad alſo upon the rey ed an cenſors of Fre fard Tally, 


On Thurſday 7 th" "May 1760. Mr. Yorke" thewel 
ainft this rule 55 1 01 Fir 251 er Norton argue 1 * 
of it. (45; eee au. ne 
1 ſhort "ey of as m fafts, w ith teſpect to ths 
| | _ ; mandamus, was—That Dr. Leicb, who fai ab a man. 
m midwife, was ſummoned by the Collegy to be examined. He 
thereupon came in, and was examine: "Uirice at tlie bim 


26 , * parte, 


_. Minora « And after the third of thoſe . examiitiations, be wa 
. there ballotted for, © whether he ſhould be i Th tho in cot 
a or not. A diſpute. aroſe upon this ballöt. 1 
| | of the number of balls appeared to be for appi yg od: 5 
one of the cenſors declared & that he had, by Ft We Meh 
85 « his ball f OR approbation; s which he meant dee 2 
« be AGAI N'ST approving bim. It was 2 e's wy Miele 4 eract 
4 over again.“ Bur the preſident conſidered abi = EP 


"q 


e Wy Ot oe 
His counſel inſiſted, that having bow Hits ſufficient by 
the comitia minora, he had thereby acquired an inchoate right 
40 admiſſion ; which the a e 3 com- 
mandamus. 


pletion of, by 


lowing ſtatutes were mentioned; 3 H. 8. c. 11. and 14 & 
15 H. 8. c. 5. And ſome by-laws or ſtatutes of the Coliege: 

particularly, caput octavum, 4 de comitiit majoribus,” and 
caput decimum quartum. The former ſays . Comitia vo- 
* camus congregationes illas licitas et honeſtas, quas ut pra- 
« ſidens et collegium ſive communitas et eorùm ſucceſſores de 
« ſeipſis habeant, Rex Henricus conceſſit. Ordinaria autem 
* five ſtata comitia, majora dicenda, quater anno celebrenter, 
„Kc. In comitiis majoribus ſiant ELECTIONES et admi/- 
« fiones ſociorum, candidatorum et permiſſorum. Quod 


« tinet, ex fieri poſſint vel in majoribus comitus, vel in 
* minoribus et cenſoriis, pro arbitrio præſidentis aut pro- 
# preſidentis et cenſorum, aut eorum partis majoris.” 
The . caput decimum quartum (de examinationum et ad- 


i candidatorum ordinem, aut ad medicinæ facultatem in 
urbe Londino et per ſeptem millaria in circuitu ejuſdem ex- 
H eroendam admittendus proponatur, examinetur in tribus comi- 
* tun, five. majoribus five minoribus, pro arbitrio præſidentis 
« aut . ntis et cenſorum, aut eorum majoris partis, 
Ke, Omnes ha examinationes fieri poſſunt in comitiis mino- 

T. e ſive cenſoriis, à præſidente aut propræ ſidente, et qua- 
* tuor cenſoribus; aut (uno ex oenſoribus abſente) a præſi- 
dente aut propræſidente, tribus cenſoribus, et abſentis cen- 
ſoris vicariq. Liceat tamen cuilibei facto, pro arbitrio, diſ- 
e putare et periculum facere quantum examinandus in re me- 


* dice valeat. Qui. .ad hunc modum examinatus, et à præſi- 


k dente aut propre dente et cenſoribus aut . eorum . majors 
by ' parte, (ſulfragus per pilas prog acceptis) 4 d et fuerit, 
nip comitils majoribus. proxime inſequentibus, r com- 
b mode geri potetit, fin minds, in comitiis que 122 majo- 
„ rabus,.. ive ordinarjis five extraordinariis, a præſidente aut 
„ propria idente' 1 PROPON ATUR in candidatorum ordinem vel 


In this argument, the charter of the Col ppeared 2 
hear date on 23d September 10 H. 8. « C A. the fol- 


« yerd ad candidatorum et permiſſorum examinationes at- 
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23 1 Lev. 19. 1 Siderf. 29. and 1 Leb. of 
| mandamus to the College, to | a 
— caſe, in Curtbetu 491. 1 Salk. 144 e 3 Walt. founde 
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es adi "Pr now © dale us is fingly this Wue⸗ 
« ther He fons applyin g for this information are 1 
« and-in/itled to vote in the election of cenſors.” Ir they 
are, the election of theſe cenſors, being made in excluſion of 
their votes, is not good; IF they are not fellows, and have 
no right to vote in the election of cenſors, irt * election 5 
lands unimpeached. 8 | 


{wakes 


2 
* 1 
8 


33 tte tes 


Pers: At: 

I conſider the Gate 6 «ſocks; communitas, collegium, fecietas, 
„ (allege, and fellows,” as /ynonimous terms; and every ſocius 
or collega, as a member of the ſociety or corporation or col- 
lege. The queſtion is, Whether _ oy es? ARE 
8 l or 3 or fellows.” | 
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- mitted on both ſides, 


But I. doubt whether, this permiſſion te profiie, and tes 
letters teſtimonial can amoiirit to an admiſſion into the fl. 


rows ir of the Corporation ot College. 
ia their judging of the qualifications of the candidate. The 


fellows after examination. power of examining ant 


elect, as an officer in the offices to which he will upon a 


was to overlook not only the College, but alſo 4 omnes homint 
« cjuſdem facultatis.” So, when then the College or Corpore 


a Yd # . + $ ; £ 5 % : 
. 1 8 
_ — 53 i 1 * 7 2 
4 : 2 * 1 . : 2 * 
5 : | +: ” & © FE „ ” 


the Jaw, as far as relates to the queſtion now before 2 


| t there has been a great number ot 
 by-taws and long uſages, which re agreed to appear upon the 
2 and the extracts from pI za 74. N wr 


permiſſion 


theſe licentiates © 7o practiſe is not diſputed. 


#, 


Nothing can make a man a FELLOW of the College, with 
out the ACT of the College. The firſt act to be done by then 


admiſſion into the fellowſhip is an act ſubſequent to tht, 
The main end of the incorporation was to keep up the 
ſucceſſion: and it was to be, kept up by the admiſſion df 


admitting after examination, was not an arbitrary power; 
But A power coupled with @ TRUST : they are bound fo adit 
every perſon whom upon examination they think to be ff 
to be admitted, within the deſcription of the charter and the 
act of Parliament which confirms it. The perſon who comes 
within that deſcription has a right to be admitted into the 
fellowſhip : he has a claim to ſeveral, exemptions, Ae 
and advantages attendant upon admiſſion into the fellowſhy, 
And not only the candidate himſelf, if found fit, has a per- 
ſonal right; but the public has alſo. a right to his ſerma; 
and that, riot only as a phyſician, but as a cenſor, as 1 


miſſion become eligible. In Dr. Letch's caſe, the rea BW large to th 
for his rejection being called for, the anſwer was, * that they Witte" fg 
Judged him to be unfit :” and as the legifſature have velled granted to 
the judgment in the comitia majora; and there was no pre- op 
tence or ground to pretend that they bad afted N 
arbitranily or capriciouſly ; that anſwer was eſteemed a lult- 
cient. one. And they have power, not only by their charter, 
but by the law of the land, to make fit and. reaſonable h/. 
laws; ſubject to certain qualifications. | I 


11 appears from the charter and the aft of Parliament, that 
the charter had an idea of perſons who might praftiſe phyſe n 
London, and yet not be fellows of the College. The preſident 


tion 


whit 4 Fg | her, DEN 


Lindon or L__ miles of | it. Tt > SC 


ic . 

9 the words uſedd in e. 2 coricerni — 75h 

by the Biſhop of Lon: n 1 Dean of St. Pau! 8. The ſu- | 
perviſal of the cenſors is expreſſed to include not only the ws 
beans. 6 of Lo: 4% but 'omnes etiam qui per eptem mil» - . 

ſaria in circuitu uf em medicinam exercent,  'The ſaine g 

cbſervation holds as to uniſliments. This mult regard thoſe | 

who had a right to prattiſe in Londen and within ſeveri miles 

of it, and were not fellows: of the College. Theſe obſerva- 

nons convince me that the charter had an idea ( that ſore | 
«perſons might bY 5 * licence under _ teal who were 

« nat fellows of the 


Then la u le How the USAGE. wit. 55 8 


I 1655 they muſt have had a probationary m be- 

fre admiſſion into the College. . Afterwards, it was to be a 
probation for four years before admiſſion. The College 
grant ſuch probationary licences, with ſome reaſon, 

aj aprecably to their inſtitution, This ſhews chat ome. 
oth, were granted to perſons ef fellows of the Colle 551 
Ide 3 H. 8. c. 11. takes away all former privileges; 


% 


ſas that no perſon” within London or ſeven Ales of it att 
exerciſe as a phyſician, except he be firſt examined, approved 
and admitted by the Biſh of London or by the Dean of Sts 
Fu z, calling to them four doctors of phyſic: and the 
chirter and 8 
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Para licences have been 
der — rh 200' 0 yea. "of late years, indeed, general 7 
licences have wx uſual : and the perſons applying for them {778 
have been examined, though not meant to be 2 rs of the 3 OY 
Corporation or Colle In 1581, notice is tal 1 of three | Rs 
a 1 cake EN and. 1 anf from that. ik 
time, 0 10 | | 
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. Amit all ſuch as came within the terms of their charter 


Vet it is probable that the practice of licenſing was in con. 
| Rex v. Dr. ſequence of their having ar 3 for 1 
Azsxzw Kal.“ hundred years, there has been a known diſtinction between 
3 felletus and licentiates: it is as well known as the diſtindtion 
between graduates and under- graduates in the univerſities, 


* 


This being premiſed, let us inquire « Wuo theſe genile | 
Kt are, that are now applying to the Count.” 


They are perſons who ſet up a title directly contrary to the 
ſenſe in which their licence is given /o them and received j 
them. They can't avail cen of their inſtrument, in 
this way : it would be a cheat upon the College. And they 
have acquieſced many years under this licence given them 
the College, as merely a licence /o practiſe, qe. 
But even ſuppoſing them to have a-R1GHT to be fellows; 
yet, as it is — that the licence does nat make them 5% 
Fuacto fellows, they could not VOTE in the election of cenſon 
before their ADMISSION to the fellowſhip. And therefore 
the excluſion of their votes can not impeach this election. 


5,1 am of opinion « that this rule ought to be diſcharged.” 


If my brothers ſhould concur with me, the College 1 
now conſtituted is at preſent to be conſidered as the body 


i — 


e I have a great reſpe& for this learned body: 


and, if they ſhould think proper to hearken to my advice, I 2 
would wiſh them to conlider whether this may not be a pro- 2 


per 3 for them to review their ſtatutes. And! 


00 
would recommend it to them to take the beſt advice in 1 
doing it; and to attend to the deſign and intention of the They 
Crown and Parliament in their inſtitution. I ſee a ſourced RD Te. 
reat diſpute and litigation in them as they now ſtand: « chart 
there has not, as it ſhould ſeem, been due conſideration had 6 there 
of the char ter, Or legal advice taken, in forming them. | 6 that 1 
The ſtatute of 14 F 15 H. 8. c. 5. after reciting the 10 
charter, mentions it to be expedient and neceſſary to provid But ! 
that no perſon of the ſaid politic body and commonalty Lindon 1 
& aforeſaid be ſuffered to exerciſe and practiſe phyſic, bu The ins 
« only thoſe perſons that be profound, ſad, and dilcreth particule 
« groundedly learned, and deeply ſtudied in phyſic,” They w 
I do not ſay, that no man can be a licentiate, who is not. tou] a, 

perfectly and completely qualified to be a fellow of the Col 59 
lege. Many perſons of no great ſkill or eminence have be Much 
licenſed: and there ſeem to be fewer checks, 2 actually 

| N | 1 reſtil "oF 


* 


« amongſt 


« by their {kill and learning as well as other valuable and 
« zmiable qualities ; and that the College themſelves, as 
« yell as every body elſe, are ſenſible that this is in fact true 
« and undeniable.” If this be ſo, how can any by-laws 
which exclude the poſſibility of admitting ſuch perſons into the 
College ſtand wit the TRUST repoſed in them, of admit- 
ting ALL that are fit?” If their by-laws interfere with 


their exerciſing their own judgment, or prevent them from, 


feceiving into their body perſons known or thought by them 


to be really fit and qualified ; ſuch 'by-laws require regula- 


tion, Such of them, 'indeed, ' as only require a proper edu. 
cation, and a ſufficient degree of ſkill qualification, may 
be ſtill retained: there can be no objection to cautions of 
this fort ; and the rather, if it be true . that there are ſome 

the licentiates, unfit to be received into any ſociety.“ 


« 
Itis a breach of truſt in the College, to licenſe prrions * | 


together unfit, Rs Lacs nerf ru 

I do not chooſe to ſpeak more particularly : but I re- 
commend it to thoſe who are now likely to be eſtabliſhed 
the maſters of the College, to take good advice upon the 
points I have been hinting to them. 5 


Mr. Juſtice VArEs obſerved, that upon this appli- 
cation of the licentiates, grounded upon their not being ad- 


mitted to vote, it was incumbent upon them to ſhew © that 
* they had a RIGHT 79 vote,” — eas Rogan ys 


They claim to be MEMBERS of the corporation, equally 


with the fellows of the . they inſiſt 4 that the 


nd it has been ſaid «© that 


» 


* charter has made them ſo.” 
there is n9 other way of continuing the Corporation ;** and 
* that no by-laws or uſage can contravene the expreſs words 
® of the charter.” ot | 

„But I am far from thinking that ALL the men of and in 
Lindon then practiſing phyſic were incorporated by the charter. 
The immediate grantees under the charter were the fix perſons 
particularly named in it: the ref} were to be admitted by them. 
They were not þ/o fatto made members. They were firſt 
o give their conſent, before they became members: they 
could not be incorporated without their conſent. | 


Much leſs are future practiſers of phyſic of and in London 
gay incorporated by this charter. png e 
5 


Ly 


College, or any ſociety of which they ſhould be members, Asxiw &al. 
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Baſter Term 5 G 

11 the inhobitants. of a letum are in, c yet cunꝶy ons 
| | maſt he admitted before he becomes | The Grow: 
| Rab hy Dc. can't oblige a man to be a corporator, without his conſent: 
Avzzw K al'. he {hall not be ſubjected — onveniencies of it, without 
accepting it and aſenting to it. Upon moving for an informa. 
tion in nature of quo warrants againſt à corporator, it i 
| Rs to prove © that the n Wr | 

oe bg 
„„ 2% evubſe for hi licentiatss infit, that their dnl, 
| by the letters teſtimonial, © to practiſe phyſic in Londm ant 
within ſeven miles * it,“ 18 5 5 Kel the Cully 

or Corporate Body. * P 


\ | 4 


But this licence © to yy, OT in Tanks and within 


19 Ow e feen miles of it, does by no means render the licentiate 
- liable to all the Kinds and Incomuententts of being an. au 
ö _— of the College. „ 
. "ps P 1 ; 1 
5 of | Ar man Th not capable of, Goto amt into the Colle 
1 N without being po oſſeſſed of Win qualifications which ae 


made requiſite. "But granting that he really is poſſeſſed of 
 * . thoſe requiſite qualifications, yet his merely being qualified for 
/ becoming a member does not make him one. \ The inſtru- 
| ment which gives the licence or permiſſion, * $ pradliſe,” 
| does not mention any ſuch thing as an, admiſſion to he 4 
member of the College, The word <« bang. ani is only uſed 
in this inſtrument, as a more claffical term t 60 . ; 
it don't import an actual admiſſion inte the College. The 
charter and. the act of Parliament confirming it make a a 
tinction between the College ot Corporation, and, other m 
of the ſame faculty: to govern the ſaid fellowſhip * 
« commonalty, and all men of the ſaid faculty ;” and . 
6 collegium five communitatem * et OMe. + 
« DO facultatis.” | Eo | 1 | 


| © oth good deal has been d Shout long ow 1 25 USAGE 
only applies, where the conflruftion is doubtful. Here, the 
conſtruction is not doubtful. If it were, then indeed uſage 
4 for a might have n But n is re the 5 
. | ſent ca L 


Tube Hiking nancy of the * bes pon: urp 
argument on their fide. Büt taking their money 2 5 
prove them to be members of the College. If it has been 
wrongfully taken from them, they. may recover it back 75 
It has been called a faxing them to be contributory to the 

corporate charges and expences: and ſuch” a tax, it has been 
laid, can't be levied upon Arangers. F rom whence 4 — 


4 


E | N I F 


jen inferred, "that "the College did ther as 

„but as fellows. But this can't amount to à proof 
of their having been admitted into the College; even though 
it ſhould: be granted to afford them a' clatm to admittance: 
it could not give them a right to vote, as being members of 
the corporation, at the election of cenſors. The preſent 
applications not for a mandamus to admit them; but is 
grounded. upon the denial of their right to vote, as being 
members: it ſuppoſes them to have been already admitted. 


1 tb "W a8 


1 am clearly of opinion, that the gentlemen now applying 
for this inforraation are NOT MEMBERS of the College. 


Mr. Juſtice ASTON agreed, that the re/iraining the 
amber of fellows to twenty was illegal: and he thought that 
the diſtinction between fellows and licentiates had taken its 
jiſe from the reſtriction of the number of fellows. _ 


He agreed alſo, that 10 perſon can be obli to be a 
nanber of a corporation without his conſent : and he allowed, 
that the charter included only ſuch perſons as accepted and 


afſinted to WE. | 
But, after expreſſing a very high opinion of Lord Mans- 
?IELD's abilities and Mr. Juſtice YATEs's, and a modeſt 
difidence of his own, he acknowledged that his ſentiments 
upon the conſtruction of the charter connected with the act 
of Parliament, and the right of admiſſion into the College, 
differed from theirs: * he? thought that in grants of this 
+ kind, the conſtruction ought to be made in a liberal manner; 
and this grant includes “ omnes homines ejuſdem facultatis 
* deet in civitate prediaa ;” and the application to Par- 
lament for the act of 14 & 15 H. 8. c. 5. (intitled “ The 
« Privileges and Authority of Phyſicians in Landon, ) to con- 
fim the charter, is made by the ſix perſons particularly named 
in it, * and all ather men of the ſame faculty within the city 
« of London and ſeven miles about.“ All the acts of Parlia- 
ment made in pari materia ſhould be taken, he ſaid, together: 
and the conſtruction has been uniform, till the time of Queen 
Mary, Till then; there was no diſtinction of major and 
minor, amongſt theſe phyſicians. It ſeemed to him that the 
idea was, * that all perſons duly qualified, who took teſti- 
* monials under the College-ſeal, were to be of the commu- 
* nity,” And this was ſufficient to continue the ſucceſſion, 
and perpetuate it. FE: NE 


4 a 


He ſhould however give no opinion, he ſaid, how it 


might turn out upon a mandamus. 


T3 


A. 


6 e 1 68. | 
Rex: v. Dr, 
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ing and ſkill, and poſſeſſed of 


reſen 


- 


4 : 


votes. For, whatever right they may claim, or whatever right 

they may really have, to their admiſſion into the fellowſhip of the 

College or Corporation; yet, as they NEVER HAVE BE. 

. edmitied. into it, no mere RIGHT of admiſſion (be it ever ſb 
clear and indiſputable) can give them a right to VOTE in cor- 

porate- elections, before they ſhall have been admitted into the 
e,, ones A SES, 

> TOE, 0 pt: as 7 

| — they can not, Before their admiſſion, maintain 
this rule. : | . 5 


Lord MAxNSsTIEID—I reſt, my opinion upon this 
ground; that their preſent application to the Court is un- 
der an inſtrument which ſhews that they are not nav fel. 
: « lows of the College, nor admitted into the Corporation,” 
I think that every perſon of proper education, requiſite learn- 

F all other due qualifications, is 
zntitled to have a licence: and I think that he-ought, if he de- 
ſires 1t, to be admitted into the College. But I can not lay it 
down, * that eyery man who has a licence from the College, 
« by letters teſtimonial, to practiſe phyſic in London and within 

_ «©: ſeven miles of it, does thereby aclually become a member of the 
College, and obtain a right to vote in corporate electiom. 


The drfinfiom between fellows and licentiates has been eſla- 
bliſhed above a hundred years: and theſe gentlemen have a- 
CEPTED an inſtrument which was NOT underſtood, by eiller 
ſide, to convey a right to be iþſo facto fellows; and it is plain, 
that they never have been actually admitted fellows. And J am 
clear, that they can have no claim 7 vole, dem ede, 
| | | Me LOO ow 


be upon o mondamus e 


3 an application to the Court for a 1769. 
A ANDANUS «to 2 5 — College to admit is an- 1769. , 

| a queſtion: a give no opinion at | upon that. N 
Asxzw et ab. 


Upon the former point, I entirely es concur with the ang; W.ogs 
e. Juſtice Yargs—I ge NO r it night 


= 


Lord MANSFIELD "cis the wholo, with ob- 


ſerving that THAT muſt de To upon the particular caſes. of 
the perſons applying for 
xeſpeRivel y circumſtanced. . 


h mandamus, as Tr might be 


THE CourT were unanimous in DISCHARGING the 
preſent rule, ON oo 


Nenorndum— | 


. Thurſday 19th November 1 1768, Sir Fletcher Norton 
and Mr. Morton moved the Court on behalf of Dr. 
Edward Archer ; and Mr. Walter, on behalf of Dr. 
Fothergill; for writs of mandamus, to oblige the Col- 
lege to admit theſe two licentiates ; with an intention 
to try the queſtion «© Whether the licentiates had a 
« right to be admitted fellows :”* and that litigation 
Ws till 6th June 1771. But they only came round 
to the ſame point which had been already determined, 
as above. For theſe two gentlemen had accepted 
licences under the by-law of 1737: and the Court 
were of opinion « that they ought not afterwards to 
« delert it, and treat it as null and void; and ſet up a 
right of admiſſion under the charter, upon the foun- 


4 dation of this very licence which they had accepted 


4 under the by-law, upon a ſuppoſition that the by- 
„ law was a bad one.” So that the return was al- 


lowed upon that objethon to their claim: and the 


intended queſtion remained unſettled. 


A fuller account of that matter may be given hereafter : 
but it would be improper to anticipate it at preſent. 


However, I may venture to mention, in this place, | 


that after the Court had allowed the return, 


\ 1 


Lord tae renewed his former hint, by 1 
% The 88 will now conſider, whether they will 


T4 


* truſt, | 
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Saturday zeth Rex 


April 1768. 


Corporation 
by charter 


cannot make 


by-laws in- 
confiftent 
with the in- 
tention, or 

cCounteracting 

the directions 
of their char - 
ter. 
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FT*HIS was an information in nature of a quo war. 
1 -ranto, brought againſt the defendant, to ſhew by what 
warrant he claimed to be a common-council-man, of Maid. 
{Mihe whicty 9 alledged. to be an ahcigno ph apdcarppmicg 
Eonſiſting of a mayor, jurats, and commonalty, and that the 
office of a common-council-man was a public office therein, | 


The defendant, in his plea, admits this; but goes on and 
ſhews.a charter of incorporation dated 17th Tyne 2 G. 2. by 
the name of the mayor, jurats, and commo 


1e n. naſty of the King's 
town and pariſh of Maidfone.in the county of Kent; ordaining 


that thirteen of the inhabitants Thould be choſen jprats, and 


one of the jurats mayor; of which thirteen. inhabitants, the 
8 others ſhould be Wig ang alſiſting to the mayor; and 
t 


at there ſhould be forty of remaining principal inhabit. 


* ” 


| ants choſen to be, and ſhould be and be called the Common. 


council of the ſaid town and pariſh. That the ſaid charter di. 
ected that the mayor, jurats, and common: council ſhould 
have power of making by-laws. That it places the elebion 


of common-council-men in the mayor, jurats, and COMMON- 


ALI, or the majority of them. That the, corporation ac- 
cepted this charter: and afterwards, viz. on 14th, March 
1767, the then mayor, jurats and common, council, in due 
manner aſſembled for that purpoſe, made a by-law ; Which 


by-law recited the ſaid charter and the power thereby 


wen them ; and that the commonalty of the ſaid town and 
artſh were very numerous, and the admiſſion of them to vote 
in the election of common-council-men of the ſaid town and 
pariſh had been found by experience to be attended with many 


 1nconveniencies, and had from time to time occaſioned divert 


af the commenalty of the daid town and pariſh who. then 


riots and diſorders and great popular - confuſion within the fad 
town and pariſh, and had very much diſturbed and broken 
in upon peace, good, order, and government of the 
ſaid town and pariſh; and further recited that ſach incon- 
yeniencies would. be likely to be remedied, if the right of 
electing of the common-council-men of the ſaid towh and 
pariſh were to be confined to the mayor, jurats, and SUCH 


* 


were 


41 5 


1 | * 


the time being of the ſaid town and pariſh, as they ſhould fand 
in order and place of ſeniority upon 
| jreemen. of the {aid town and pariſh; ſuch fixty not being 
| either mayor, jurats, or of the - comman-council of the ſaid 
town and _ After this recital and preface, it is then 


the boots of admiſhon of 


1768. 


manalty who were or ſhould be the ſeniar common freemen for . 


BUSH, . 


the avaiding of popular c Mon and diſorder in the election of 


and pariſh, the mayor, jurats and such of the commonalty of the 
2 and ariſh who were or {hould be of the common- 


eunci] of the ſaid town and pariſh for the time being, and 
$1xTY others of the ſaid commonalty who then were or ſhould 
be the SENIOR: common freemen for the time being of the ſaid 
town and pariſh, as they ſhould from time to time ſtand in 
order and place of ſeniority: upon' the' books of admiſfion of free» 
tex of the faid town and pariſh, (ſuch ſixty not being either 
mayor, jurats, or of the common-council of the, ſaid town and 
pariſh,) or the major part of ſuch mayor, jurats, common- 
cuncil and fixty ſenior common freemen for the time being of 


the ſaid town and pariſh, ſhould meet and: affemble c; and 


being ſo met and afſembled ſhould, by themſelves wir HOUr 
the PRESENCE er CONCURRENCE of ANY OTHER of the 
commonalty of the faid town and pariſh, elect and chooſe. one 
or more of the principal inhabitants of the. ſaid town and 
pariſh to be a -common-council-man or common-council- 


men of the ſaid town and pariſh. They aver that the ſaid by- 
law, from the time of the making thereof, had been and ſtill 
b in full force and virtue, and in no wiſe annulled, re- 


yoked,, or repealed; © The defendant then ſhews that he was 


elected a common-council- man purſuant to this by-law : and 


by that warrant he has ever ſince exerciſed and ſtill claims to 
putty the id allies... . $4 


The King's coroner and attorney, in his replication, prays 


yer of theſe letters patent of 21 G. 2. which being read and 


heard, be demurs (generally) to the defendant's plea ; and the 


&lendant joins in demurrer. 
This-demurrer was argued on H*dneſday 27th of January 
lat, by Mr. Cox for the proſecutor, and Mr. Afbhur/t for the 


defendant ; and again now, by. Mr. Morton for the proſecutor, 1 


ad Mr. Serjeant Leigh for the defendant. 


= would be tedious,to repeat their arguments at large, after 
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he A 


ton Bans) the 


caſe of 


toche a common council man of'this ſame corporation, u 
a bye lau made with the ſame view as the preſent, of excluding 


the moſt part of the commonalty from voting at the elections 


of common; council-men, by ſuperadding a qualification, which 


% 


was neither . ere. by the charter nor connected with the 


corporate cha of the elector s. 
n 26019 O13 F «£44; 4..i9 „ 34 
That by-law, which was made on 18th Aug, 1964, was 


holden to be a had one. Whereupon, the mayor, jurats, and 
common - council, ſtill purſuing their ſcheme of excluding the 
greateſt part of the commonalty from voting at the elections of 
common- council; and hoping to evade the objections taken 


to their former bad by-law; made this netu one, dated 34th 
March 1767; whereby they confined the commonalty's right of 


election to the ſixty ſeniors of them, and excluded all the reſt 


of the commonalty (except theſe ſixty ſemors) from having 
any ſhare in any future election of common-council-men. 


It was now inſiſted, on the part of the proſecutor, That 
this alſo was a bad by-law; a departure from the charter, and 


_ contrary to the ſpirit and intention of it. The charter was 
obtained, they ſaid, by the freemen: and it recites, © that it 


„ is a populous town;” and profeſſes to intend and mean 


“ to ſettle a certain and indubitable method of elections.“ 


But this by-law varies that ſettled method of election. The 


charter veſts the right of elettion in all the commonalty : 
and all the commonalty amount to about 900. But this by- 
law deprives fourteen out of fifteen of their right, without 
their conſent. ' ee BLM 


They cited, in the courſe of their argument, 4 Cs. 77. f 78. 


4. 2 Peere Milliams 209. A corporation has an implied power 


. ante, 
1827 to 1840. 


to make by-laws : but where the charter gives ſuch power, 


« it implies a negative, that they ſhall not make by-laws in 
any other caſes.” They alſo referred to the opinion of the 
Court upon the former by-law of 1764. In that caſe of Re: 
verſus Spencer *, the by-law was © that the common- council 


4 ſhould be elected by the mayor, jurats, and common-council 


« and ſuch of the reſident common freemen as ſhould have 
«. reſpettively ſerved the . ſeveral offices of church-warden 


e and overſeer of the poor, reſpectively, for one whole year; 


« or the major part of ſuch mayor, jurats, common- council- 


4 men, and common freeinen quaizfied as aforeſaid ; without 
the preſence ar concurrence of any of, the commonalty. 


And yet, that was holden-to be bad. 


But the preſent by-law is ace liable to objeftion than that 
was: for, the ſixty ſeniors of 900 muſt be very old, and may 


be neceſſitous, or non-reſident ; and if it ſhould happen that a 
* / | | ilficient 
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Eaſtes Term 


bat bumber er them can nbt attend; it may leave the 1768. 
u mes majority of the mayor, jurate und common - 
And in fact, upon this very election, only ſeven of Rex. CUT. 


Eren ad appear N W BUSH, . "4 
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„ on n behalf of the defendant; wy 6-6 to ſup- 
pott t the b law, anſwered That fas to the charter being 
made in order to ſettle a certain and indubitable mode of eleo- 
ton it is no more than words of courſe in charters; and 


would! on pra * N not nen 


As to the by-law detox SW in reſtraint of the ay 

without their conſent—the mayor, jurats, atid common-council 

| have full power, by the charter, to make by-laws for the 

of the corporation. And none can be more ſo, than one 

that prevents confuſion and diſorder: which Gas does, by re- 
draining the number of electors, 


* 


| There is no reaſon to diftinguiſh dae this corporation 
and thoſe mentioned in 4 Co. 77. b. 78. a. All the argu- 
ments in that caſe apply to recent corporations, as well as 
others. Confuſion and diſorder occur oftener in the election 
of a common-council-man, than of a principal officer. | - 


The common- council have a night to concur in their own 
eleftion : they are not excluded. They do not ceaſe to be a 
part of the commonalty. And they have as much right to it, 
ij the your have to Join in the election of jurats, 


The right of elefars may be reſtrained by a by-law. In 
the former caſe, of Rex 1928 55 us Spencer, the by- law ſuperadded 
improper qualifications not mentioned in the charter, nor con- 
e ith the corporate capacity of the electors; and was 
| for that reaſon adju to be bad. But this by-law. only | 
reflrains the number — in order to prevent riot, diſ- 
| prder and confuſion : it does not exclude an = © 44 park of 
thoſe who are to ele. | 


* 


iy is a corporate qualification, and the moſt proper 
'pne that can be annexed. It is by no means : ; 0 probabCley of 
their poverty; but rather of the contrary. The mayor, ju- 
rats or am mah-euneil Kr be non-refident, as N as the 
commonalty. 
Tax Cour were clear and unanimous, That this 
lan was bad. They held it to be r contrary to 
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Tueſday zd 
: May 1768. 


Ejectment 
cannot be 
maintained 
contrary to 
leſſor's own 
covenant. 


Ss == hard paſſed upon hearing all parties, and after 
Rx v. CurTy . omen Das 


Gen. nb „intro afin 
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of their right to. ele, without their conſent. The charter 


the creature of the charter) to be reſtra om makin 


. Jaws for the good of the corporation. 


|  - Greet covenanted to aſſign it accordingly. Articles of partner- 
| ſhip were entered into: in which were ſeveral covenants. 


| carried on between Green, Ekins, and Proctor, 22 j and 30⁰ l 
| Wottcd for the yearly rent of the houſe, thall be pa | 


* | 


* 


the intention of, dle charter : -(whiah, Sord-Aanify 11 
muh . 


gti TY at e 


5 


CC 


It is made by a part of the corporation, to depyive the rep 


gives this right to the whole body of the commonalty i thy 
— it to a narrow compals- of tho ſixty ſenion 
only. This expreſsly contradifis the charter. 


Mr. Juſtice YATES obſerved, that in the caſe of corpors- 
tions, 4 Co. 77. B. the by-law which was put in queſtion, did 
not vary the conſtitution. And the great ground of that re. 
ſolution was © that it muſt be made by commun afſent.” Bu 


F 


1 


reſt, without their aſſent, is not good . 


And be likewiſe agreed to what Lord Mansfeld had before 
obſerved. That where a corporation is by charter, and the 
common-council.is created by the charter, they ought (as being 


by-laws inconſiſtent with it, or counteracting the end, in- 
tention, and directions of it: though it may not be unreaſon. 
able to allow a greater latitude in making by-laws for the 

ood of the corporation, to the common - council of a corpo- 
ration by preſcription, where the common - council is by ꝓte- 
ſcription, and ſuch preſcription authorizes them to make by, 


with Pr 


Mr. J 

a clear c 
4 
upon the 
any doub 


Per CUR”. unanimouſly— 
weer ef oven, 
; ; ; ; N + „/ 36 _je 
Right, on the demiſe of Green, verſir Proctor 


HIS was a caſe reſerved for the opinion of the 
"Court. © CTC 


In £JECTMENT. Edwatd Green was ſeiſed of a houſe in 
Saint Margaret's Mefminſier, a brew-houlſe, and the flock be 
longing to it. Proctor agreed to purchaſe one-fifth of it: 


Amongſt others, Green covenanted that the ſaid trade ſhall be 


Great 


1 


ck ra — mae 17861 

72 houſe, free of all rent, except taues ; and ſhall 56 

dune certain perquiſites, and houſhold expences, and res: RIA Gi | 

ge ö J. 65. weekly for his trouble c. And he covenanted, demiſe 2 

75 if he ſhould die, his executor ſhould renew the leaſe to Ga EEN, v. | 

ür. It wus likewiſe coyenanted, that neither parky- PaGetron:  - 
1 diſpoſe of his ſhare without acquainting the other. 
Then there is a proviſo that Proctor and his family may u uſe: 
the water of Green's canal. . Praftor alone reſided in the 


houſe. 


+ Atthe ou a + was found for the Dani and 18. | 
kmuges; ſubject to the opinion of this Coure upon this f 


QuzsTION—* Whether upoii this Nate of the caſe, the : 
« plaintiff has a right to Vere”. 12 1 þ 


This queſtion firſt came before the Gourt on Friday laſt, the 
mein, and was: then ordered to ſtand over to this day. 


Mr. AÞbbharf, on 1 behalf of the plaintiff, bed that Green 
hal not excluded himſelf from a joint occupation. And if the 
wirds do nat import it, the Court will not force ſuch à con- 
tration, as ſeems a8 pag to the intention. 155 


Green had either the fole legal 2 or was Joint-tenant 
mth Proctor. | 


Mr. JPalker, contra, was fope by ore Man 1. it dein 
a dew 3 , * * 8 


Lord r " trial, I had no doubt 
won the conſtruction of the articles : An none of us have 
N now. A | 

The plaintiff c can not recover agat | his own covenant 
Green was to be a gentleman, in this affair ; Ekins, o furniſh 
kil and money; Proctor, to contribute labour and attend- 
ance, The houſe was to be appropriated to the nſe of the 
trade. Proctor was to have the ps and occupation of it ; 
and be bound to reſide there; and to have coals, candles, Se. 
and other perquiſites; and the uſe of a pond. which belonged 
o Mr. Green: and if Green ſhould die, his executor was 
bound to renew the leaſe to Proctor. And Proctor did live 
in the houſe. Green has 1 no right to . under all 0 
eircumſtances. ; ; 


Mr. Juſtice | Sd as a 8 to inhabit, it 
amounts to 4 leaſe : and it appears moſt plainly to be intended 
that he was to reſide.in it. | | 

16 1 


- 


ona — of the ſame opinion. e TITS ra, 1 


demiſ u Nen Cun'. unanimouſly ??? 


| GREEN v. SGA 27 NY 8 | | pO 0? Ni $489) 91 fi Goh 
e qe; > JUDGMENT of NoNsvnr; | 553 
; "E ; 1 7 | 15 „51 34 1 Th 
7 N | * N l « this 
ox 1 e : 7 15 Nin It i 
Daviſon, 6n the demiſe of Bromley Efq. verſur leaſe, 
n . 
Acceptance of T H IS was a caſe reſerved from the aſſizes; upon an eie. was 0 
new good. ment, tried before Mr. Juſtice Tates. g * his H 
leaſe, implies | 7 ⁊ͤ ß 1," "SF ODT OY 
kme. The ſhort of it, ſo far as concerned the point now deter 5 
| | mined, was, that William Bromley, Eſq. being ſeiſed in fee, yu 
in the year 1686, demiſed for nitiety-nine years, to hold from and 
the day of the date. Afterwards,. I illiam Bromley, upon the 
marriage of Francis Bromley with Anm Walſh, joined in a ſet And 
tlement with his uncle Francis Bromley, and reduced his for- came \ 
mer eſtate in fee to an eſtate for life. This was a volunary ſubſequ 
ſettlement, and had a power in it: but it was not pretended Francs 
that the ſecond leaſe was made according to that r. After lellon. 
this, William (being then only tenant for life) in 1693, pd 
makes a new leaſe for ninety-nine years, to the ſane tenant, Mr. 
of the ſame premiſes, without communicating to the tenant 
the alteration which he had made of his eſtate, by reducing Acce 
his fee to a life-eſtate : and this was acquieſced in, and the ſon 1 
rent paid and received, for ſixty years. la the mean time, ut tha 
and before any objection was made with regard to theſe 268. 2 
leaſes, William Bromley died, and his effects came into the Wi Lr 7” 
bands of Lord Mmffari.. 77 
© The leffor of the plaintiff was tenant in tall under the ſet» WW Ir the 
tlement; and claimed a right to diſpoſſeſs the tenant. Fa 
6 my | W | e Now, 
The only QUESTION upon which the Court gave their muſt be 
opinion, was Whether the acceptance of the ſecond leak this volt 
« operated as a SURRENDER of the former leaſe.” © Whitlock 
Mr. Serjeant Nares, on behalf of the leſſor of the plan- He ci 


tiff, argued that the acceptance of the ſecond leaſe operated u G. Litt, 
a ſurrender of the firſt. Ch 


| He obſerved that the former leaſe is of the ſame premiſes i ©*nlidere 


and to the ſame perſon. William Bromley was then _ in 
| ; , ce. 


Farmer coun: 
je, Then he becomes temant for life z and grants.a leaſe. % prog, 


the fame perſon for ninety-nine Jeans.  nomm ammo: to —— 

- OM Ki . | | | Davison, 
The: leſſee hereby , allows, and acknowledges the leſſor's on demie 
nght to leaſe. gore 636.  Mellows v. ay. Cro. Eliz. BOE 
573. S. C. is in point. 1 Sr Oe v. STANLEY: 
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The next queſtion is—® Whether any intereſt paſſed by 
« this ſecond leaſe. | I 85 | Ns bk! ey 
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xis not within the power, "is thus: but if it be not's voi 
leaſe, it will operate by way .of ſurrender of the former. 7. 


3 
—_ IF... 


At the time of making the ſecond leaſe, William Bromley 
ws only tenant for life: but he could paſs the intereſt during 
his He. | ? | gen 4 ; OE 5 . * 

He cited Dye, 140. 5. pl. 43. Whitley, Widow, and 
Cugb: where the firſt leaſe was 15 9 to be ſurrendered 
and drowned by the acceptance of the ſecond. . 
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And the acceptance of rent mi] operatur. For, the leaſe be- 
tame void, the moment the tenant for life died: and no 
ſubſequent acceptance of rent could make it good. Mr. 
Francis Bromley then became immediately intitled to the poſ- 
ſeſſion, | | | 1 


Mr. Price argued for the defendant.— 


Acceptance of a ſecond good leaſe, properly executed by a 
{on wha had power, I agree to be a ſurrender of a former. 
ut that is only where the ſecond leaſe is god. Litr. * 
268. 279. Watts v. Maydiuell. Hutton, 104, 105, S. C. 
dir Wilſiam Fones 40 . Lende v. Gregory. Wilſon, Widow, | 
. dir Thomas Sewell *, Maſter of the Rolls. > ale. Þ6 


| : | | pO Tay Ee 3 1980. and the 
If the ſecond leaſe is not good; the firſt is not avoided. marginal note 
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' Now, here, the ſecond leaſe ariſes out'of a power 3 which 
muſt be executed ſtrictly. And here the power ariſes out of 
this voluntary ſettlement. . Chudleigh's caſe, 1 Co. 134. a. 
Mlithel's cale,, 8 Co. 71. Carter 20. Keite v. Clapton. 


He cited alſo 1 Ld. Raym. 166. Otwen V. Saunders, and 
G. Litt. 113. to ſhew that it was good without livery. 
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The ſecond leaſe muſt paſs an intereſt; or elſe it cannot be 
conlidered as a leaſe, : | | 
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Not ſſes by this ſecond leaſe. b 66 Werse 0 
the — erb former leaſe is vor mentioned in the lad 
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I ovight to be ͤ reſervation ol the moſt rent. Bae wks 
gone for more before. Sir T. Fones 110. Haw v. 2 
1 E. Cafes Abr. 343- Orhy v. a Mobwn. 1 


ere the bee. I 


therefore does not ops at all. | 1 * 

In the caſe of Matis v. 2 Litiktew's R . 10 way 

| ſecond leaſe was held totally void. So in Sir nan ; a 

405. Lide v. Gregory, and 2 Ro. Abr. 495. S. C. the T 

ſecond leaſe was void ; and the firſt ſtill continued: the ſecond "OP. 

was not good within the proviſo of 13 Blix. but was my jaſe, 0 

void, and was no ſurrender of the former leaſe. It could not N 

operate by way of fa an intereſt. | 4.4 

The r of the lefſes © only oper by” way > 17 

Tilt. 47. N | 

; The fi 

If Mr. Francis Bramley had 8 an action for the rent, Ute: th 

the leſſee would have been E ſay ant the ſecond leale inmedin 

Was void. 9 05 ar powe! 

whale 

Inft. 45. a. It can not as bb by og be In: "fo 

8 — of paſſing intereſt. 28 14. ö. Treport's cale | the preſe 

Hy leaſe too 

An eſtoppel preſumes the leaſe to be g. and he c 

{But if this firſt be not a good leaſe, den be ſecond las WY wer 

on: ' Kceptanc 

Therefore quacungue via dats, it is with the en "RB 

and the plaintiff can't n againſt him. | mf to en 

| other, J 

He obſerved, that the caſe of Mellews v. "Mays i in Cre. Flu ſurrender 

873. and Moore 636. S. C. is very e — mn can! 

thoſe two IG © $4 ply an ag 

| | , Price has 

Mr. Serjeant Nas. in "ds weply, hes. that the ys Nature ap; 

ment being a voluntary ſettlement, Mr. William Bromley mull ant are v 
in 1 of =" mo CONE: as a N for a valuable 
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"This ſecond, leaſe i is 80d to rey an "inte | 

1270 of ſurrender, | | 25 * . 
5 hot? analy ee "we the NE: A 

15 ad leaſe will operate as a ſurrender of a former. But . 

n does not hold, in the caſe of accepting a new wid, 


a, yr one har de deter con! ho, n - 5 | 
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In a preſent caſe, Mr. William Bok had EO | 
| forgotten that he had altered his eſtate in fee to an eſtate - + 
| for life: at leaſt, he did not tell the ——_ „„ 5M 
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The firſt leaſe 1505 for ninety- nine years "PIP the. W of the 3 
lite: the ſecond leaſe is for ninety-nine years, to commence | 
mmediately ; and there is not a word faid of the ſettlement 

or power. The tenant made a fair contract, bond fide, for a 

whuable conſideration. The ſecond leaſe was a deceit upon 

tim: for the leſſor had no title to grant this new leaſe. But , 
the preſent leffor of the plaintiff ſays he {hall loſe. the former | 

aſe too; becauſe the latter is e with the former; ; 

ad he could not hol under both. n | bY 


Where the firſt could'be of no uſe; if " had had the Beba; 

and both parties ſo intended ; there is no inconſiſtency in the 

ceptance of a new good caſe being a ſurrender” of the for- 

mer. But the accepting a new void leaſe, which the leſſee is 

w to enjoy, could not ſhew an intention to ſurrender the 

other. Therefore, the reaſon why this“ ſnould be an implied 

ſurrender, totally fails. 'A void — for a t 1 that a 

man can not enjoy, can not, in common ſenſe and rbalon, im- 

Py an agreement to give up a former contratt. And Mr. 

Price has ſhewn that the law is ſo, and that. caſes of 3 

nature appear to have been ounded a n OT when C 

oy are well conſidered . A A oh EG; hs 2 
* „ ES CC e ho. Sewell's 

vol. W. N . | I am - Guile, accord. 
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Perkins et al. ex dimiſſ Vowle et al. _ Tueſday roth 
Sewell et al. _ 


a | (1 Black. Rep. 
Urox a wee verdict i in ejectment from Giger. 


654. 8. C.) 

As to part of the i | ury found [amongſt other Stat. 34 & 3s 
things) that i liar, Dextpr, being felled 3 in on — _— 2 
| Henry Earl of Derby, afterwards Ki H. 4. and his heirs for Karp only 

ever. That H. 4, when King, by | bin patent under the gifts of the 
ſeal of the dutchy of Lancaſter, (reciting that Margaret' the 2 2 36 
a ghter and heir of William Dexter had repreſented in reward of Wn 
4 that Dexter was dead, and that the manor remained in the ſervices. Bt 
« hands of the Crown,” and expreſſing '< that the King was 
willing to do that which law and equity, good faith and 

« good conſcience red,) granted the manor to one 

Mitten and the d Alg aret A — to hold to the ſaid 

Mitton and Margaret his $a and the heirs of the ſaid Mar- 
garet, of the dutchy of nr ; and if the ſaid Margaret 

ſhould = without 9 to revert to \the Rog and his 
_ heirs, 
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VowLe & al. ficient to report, * ih the Court was of opinion <« That the 
v. SEWELL & grant was neither a gift nor a reward for ſervices; but 


al. made as an act of juſtice,” in execution of ſome ſeeret truſt or 


* confidence; and therefore not within either the n 
6 or the eee, clauſes of that Gere ut, ot | 
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Wedneſday Goadtiti on the demiſe of laben and. 


x#ith Ma ns 
"wh others, verſus Clayton and others, 5 
Witneſſes CIR Fletcher Norten, on behalf of che W ſhewed 
| _ 1 cauſe er granti ng a a new trial, in an ejectment- cauſe, 
mitted todeny wherein a ſpecial jury had given a medi. for the plaintiff; the 


their own at- heir at law of the Fe 3 and the © ati Mg, ©: bh ta 
an. ſet it aſide, ..- 

The - QUzsTION was on the execution of a wil. The 
teſtator's name was N gſlon. . 5 

Mr. Juſtice Wi e read the pi of Mr. 5550 Henke 
who tried the cauſe : which Was very particular and circum- 
ſtantial; importing, in general, that the evidence was con- 
»tradiftory ;z but that he could not declare himſelf to be dif- 


b Wes with the verdict, as there was evidence on both iy 


[lf the Particular 3 can . 48 within conyenient., 
1 time, it ſhall be inſerted; 5 the page of its inſertion 


the article concerning atteſting Re h _ 


| Lord MANSFIELD thought i it a very ſtrong pars for 
a new trial. He ſaid, It's being an ejefment-caſe is no rea- 
ſon at all againſt granting a new trial: for, though a new 
ejectment may be 3 yet here will be à change of poſ- 
Con ; by which the defendant will be a ſufferer. This ob- 
jection againſt granting a new trial, * becauſe a new ejectment 
„ may be brought,” has been over-rul again and again. 
An atteſting witneſs to a Will has here ramp 8 {wear againſt 


her own atteſtation. 8 2 
Aren bade of the evidence reren it is a rer 5 
for te · conſideration. peg | 3p 2951 
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Mr. Jultice AsToN was ; of the ſame opitli6n—Every 
one of theſe witneſſes has acknowledged their having at- 
teſted this will. 3 think 1 that it 7 a re- conſi- 
deration. 


b . latte WiLLts. Ie and thought the 
wei 191 = the evidence e to be on the ſide. Fof the 
| ra, 3 | 

"Yar EW have WER 8 both upon 
- wh and wills, where the atteſtation of witneſſes has been 
ſupported by the evidence of the other witneſſes, againſt that 
of the atteſting | witueſſes who denied their on atteſtation. 


i is of terrible <onſecquenice; that Sitheſſes to wills ſhobld 
de tampered with, to deny their own atteſtation. 


| Teaser tho rule be abſalute, for Sed aſide 
this verdiQ ; and ol new- . wed n but it a be Son 
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© Catherine Lowe uu Newſhaw Peers. , 


"HIS was an action of u upon a marriage- 
contract; being a promiſe undef the defendant's hand 

and and in his own hand- writing, to the effect follow- 
ing“ I do hereby promiſe Mrs. Catherine Lowe, that I 
will not marry with any perſon beſides herſelf :,, If I do, 
41] agree to pay to the ſaid Catherine Lowe 1,000 J. within 
three months next after I ſhall marry any body elle. it- 
*. neſs my hand Newſham Peers * and ſeal Sc.“ This deed 
was executed in 1757. And in 1767, Peers married another 
. woman. : Whereopon t this action was brooght. eg * 
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Fm... „% "Elizabeth Gardiner.” The hood Sh a 


payment of the 1,000 J. 2 nee 
"Plended . non feu, 25 526105 we . 

The queſtion turned upon the: ſecand count 40 9 r, 
was admitted, that nao == evidence Was a the 


Pere the oe count. 


Abe diple was tried before Lot a: 
in evidence, vw letters that were read, that Tak 
long courtſhip ; and that; this obligation was fairly and \ 9 
Juntarily pres by the defendant to the plaintiff : the de- 
fendant pulled the ſtampt paper out of his own pocket; and 
wrote, gned, ſealed, and executed. it, in the preſence of. 
one witneſs. And a witneſs who ſaw it execiited, atteſted 
it, after the defendant was gone. There was no intercourſe 
between the plaintiff and :fendant afterwarda. The wit- 
c ho 2 7m 
_ before he wrote his name © * Newſham' Peers.” © 

| called, on the other fide; to * the contrary. 


His Lordſhip directed the jury to find for the uind with 


damages 1, 00 fl. if they 3 deed: to be a grod deed. 
If this direction was wrong, he RO nd un e 
move for a new trial, "without co 5 
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Solicitor General, moved for a new trial with 
to move afterwards in aw of . ; 


; x Kors 40 ber cut. 


Upon ſhewing ne os Monde laſt (the 9th inftant,) 4 
queſtion vras propoſed to be debated, W Whether—the jury 
« 22 give any more or leſs damages than the 1, 000“. the 

ific ſum mentioned in the deed; as well as Whe- 


Pa 21 er this inſtrument 7 enough in- 3 ” 92285 | 
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The motion for a n 8 Gal Ahab Goda at 1 Chjclln 
"to the direction given to the jury, . to find the tohole ſum of 
« 1,000). m dam: es, in caſe th "Thould find for the plain- 
« tiff” the counſel for the defendant inſiſting that the jury | 
"ought to have been left "at liberty. to give a ap im, if they 
thought proper ; the jury co ; Ju "the" 05 us. 
.vell in .coyenant as in Aung cited 1 Lev. 111. 

5 againſt Morgan; . bere ej jury Wer directed to give 

only 1 the value of the hors in Anger, upon an Ae 
4 to pay a barley-corn i a nail, doubling it every nail.” 

allo cited and much relied upon Sir Baptiff Hixt's caſe, in 

1 Ro. Abr. p. 703. title * Trial, pl. g. Tere a finding of 
1 was holden to be good; and the 1 are faid to be chancel- 

2 may give ſuch damages as the caſe requires in equity. 


| "was nfvwetd, That where a Particular ſum is liquidated 
os the agreement of the parties, and the breach of 
covenant aſſigned in non- yment Se that Naw that lixed 
{um alone is the meaſure ofthe damages 


Abril u wind of Bae ei Erg tj the 
following teaſong—That all ren, reſtraint of mar- 
riage are void. That this engagement is of that ſort— That ; 
. there is no conſideration for this contract. It is not reci- 
procal: „ Wide! is effential to the va- 

ry of a Fantek. BR, 


- n 


I T > 
* r 
7 * 
—— 


1 
ALS 
a 
Wet 
1197 
$, 
Fl Þ 
Ita 
19:4 
1 
4 bl 
$18" 
U 0 
W 80 


It was nel That this whole — ee 0 a ä 8 
mutual promiſe. © to marry each other. The plaintiff's ac- | BY 
eeptance of this deed is Tufkicient evidence of her making ſuch 1 

a promiſe. So that there were mutual promiſes; and both £768 1 

vere bound to peer; them. Therefore there was a con- 1 
{ideration for the defendant's promile. However, this pro- 3 
miſe js by a Ow * 1 a deed carries its own confiderarion. | 1 


JF che is net an ge in "reftrgint of marriage | 
keneralh : it is only a reſtraint from marrying any body elſe but 
each other. Therefore. it is not like the caſe of Baker v, 


White, in 2 Vern. 215. or . of e and 88 
— 535. . 3 
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The ſecond count ayers that the faintiff + was ready 
marry him; and that after the mis nig the deed; he 155 
marry another woman, namely, one Elizabeth I et 

5 he, the defendant, x nel, when requeſted by the plaintiff 
" pay the 1,000 J. which he had 1 og to pa; and ſo (thongh 
often requeſted) hath noi thc the the covenant. made We 

! them as aforeſaid. 520 thas EI! is WO un 
, Paying the 1, 000 I. 7 b 4 155 4 


170 this FTW UP, Non m Wy neu 2 W 
the defendant : : but the jury found that it wry By 1285 
and have given 1, 000 I. damages. And by law and in 
juſtice, he ought to pay the 1,0094 Mon EY Is the 
of value. Therefore what elſe could the juty "End. but thi 
46090 J. e PO had all 0 my, intereſt 7 wa three 
months . | 


4 s 
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This is nat an aQtion PEEL es, him for nt 0 5 

A her, or for his marrying any one elſe ; the non wy of the 

1, ooo J. is the ground of this aftion— That d hot, 
© when SI" Lay i. the 37280 kl. 3 2 4:45 e 
1 _ The money was payable. upon. % conting ney : . / and the” 
5 See has happened. Therefore 4 it e at to be paid. , 


There i is a 1 8 bie Ae in e abd 
covenants ecured , by 4 penalty. or forfeit ur 

5 the 0 ligee has LARS 3ST 777 RY bring in 
adtion of debt for the penalty, and recover 1 e penalij; (after 
which recovery of the penalty, he can not reſort to the c0- 
venant; becauſe the penalty is to be 4 "Fatis ation for — 

whole: ) ar, if he does not chooſe to go for the penalty, he 
may proceed upon the covenant, and tecover more ar bs than 
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The wi reheve againſt a ahh, upon a compenſation + but 

where the covenant is “ to pay 4 particülar 29 — fun,” A ores tha 
a Court of Equity can nt make a new" covenant” for mn? t reaſy 
nor is there any room for compenſation or relief, Hs in teaſes con oreement 


i taining a covenant againſl plowing up a meadow ; if the covenant | Vor. I 


l not to plow” * there be a Penaly; 2 Court of 1121 
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1 relieve againſt the penalty, or will even go further than 1768. 
27 23  Jubſlance of the agreeme fe) but if it is. 2 a 
detto pay 5. an acre for every tere plowed i f. there Lo ——— 
i no alttrnative, ns room for any relief againſt it; no _ v. Peeing, 
| e ſpe- 5 : * 43K 
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| atm; it is the ſubſtance of the agreement. "Here, | | 
| afed ſum of 1,000 J. is found in damages: it is the particular 
ſquidated ſum fixed and agreed upon between the parties, 


id is therefore the proper quantum of the damages. 


The ſame reaſon anſwers to the motion for a new trial in 


„ #* 


we 


As to the caſe mentioned by Mr. Mansfield, from 2 Ro. * Sir Baptiſt 
fbr. 103. lt is er to ſupport it: for it can not be, ning 
that a man ſhould be obliged to take leſs than the liquidated ſum. ; 
And the writ of error in that cafe was plainly brought by the 
defendant. Beſides, the damages could never be taken ad- 2 SC ſo. 
rantage of upon a writ of error. How could the quantum of very clearly 


damages found by the jury be the ſulject of a writ of error ? reported, in 


Cro. Jac. 
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'Tis therefore clear, that where the preciſe ſum is not the Sir Baptiſt 
gence of the agreement, the quantum of the damages may be 1 = 
afeſſed by the jury: but, where the preciſe ſum is fixed and © 
agreed upon between the parties, that very ſum is the aſcer- ' 
taned damage, and the jury are confined to it. "oe 


Mis brings the matter to the validity of the deed. 


Whatever grounds exiſted at hat time, that could avail the 
&fendant to avoid the deed, ſhould have come on his part, by 
a proper plea, if it would in reality have been a good defence 
for him. And therefore if any ſuch ground had exiſted in his 
ale,” as did exiſt in Shepley's cafe ; or any other ground not T 2 Atkyns 
qpearing upon the face of the deed; it ought to have been p TG 
woded by a proper plea, Here, we are upon the face of the v. Shepley, 
&d:* the plea is 4 non off fattum.” | as et E contra, 


| is objected, that this is an engagement in reſiraint of 
ge. | VVV | 
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It is anſwered, that this conſtruction is dire ly, contrary 
tothe words and intention of the deed ; which amounts to a 
mutual agreement between theſe two perſons 1 marry each 
' ther ;” and; that the plaintiff's acceptance of the deed 
proves that; and that what the jury have found, is a ſuffi- 
ent reaſon to have it ſuppoſed: that there was ſuch a mutual 
Forcement 7% marry. each athe?.:** that, however, this is, at 
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| | | ing of a oat / Fersen Sr 
"Tha a point of very conſiderable pi, 85 

n BEV Ai 16: 
ALL thels Emer ought to be looked upon (as Lord 

Hardwicke ſaid in the caſe of Moodbouſe v. e with a i 

8 Idus eye; even ſuppoſing them clear of any direct frand; 

bh bat caſe, Lord ardwicke did not proceed on a en. 


ö ſtances of particular actual fraud; but on public. > Tra 
9 — . | conſiderations: : and therefore he bed no colts.” 


cee 


Theſe . are lable to 2015 miſchief; e 


Wan quences. 


- When perſons of Aiferent puny acct to ** as 
4 and this contracting to marry each other, do not matry in- 
maediately, there is always ſome reaſon or other againſt i it; as 
diſapprobation of friends and relations, inequality of circum- 
ſtances, or the like. Both ſides ought to continue free: other- 
wiſe, ſuch contracts may be greatly, abuſed; as, by putting 
. women's virtue in danger, by too — conlidence.d in _ 

or, by young men living with women without 22 
Therefore theſe contracts are not to be extended y — 


cation. 
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. But here bs not be n ground g fa « that tis mart be 


engaged to marry. this woman.“ Much leſs. does = 


thing. Pear, of her engaging to marry him. ee 


There is a great difference between ne to marry s 
2 perſon; and promiſing not to marry any one 


There is no colour for either of theſe eee that _ 


been offered by the plaintiff's counſel. | ff Yi 

ho 
This ic only a reſtraint ts againſt e ay a 
elſe, beſides the plaintiff: -not a reciprocal po on Tp 
"” n ny other * or —_— _ like ww 5 | 


This | is ſet up againſt the 41 8 222 
have paſſed rer ay" GE ee — "pin 
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* „ ann eee 
Therefore I think, that what 
feftly right; that the meaſure of damages was the 1,0007. and 
tat this was ſuch a contract as ought not to be carried into 
The caſe of Baker and I bite * was not near fo ſtrong ag 2 Vern. 
| the preſent caſe. That was in reſtraint of -E/izabeth Baker's 20 Baker 
mucſhing again. There. is a difference between a reſtraint of White c al” 
2 frft marriage, and a reſtraint of a ſetond marriage: the 

plaintiff there was a widow,. when ſhe gave the bond. And 

the tranſaction was, in a mere wager, and nothing at 

dl unfair in it: and yet, in that caſe, the bond was decreed” 

to be delivered up to be cancellſdOſme. 
Pi M £971 n N 

Mr. Juſtice YATEs was of the ſame opinion, on both - 

n actions of debt, it is fatal to the plaintiff, if he miſtakes. 
hs demand z becauſe the demand is not diviſible. In cove- 
n, it is diviſible, LY e 
This deed was the only evidence upon which damages could be 
gyen. It is a covenant © to pay a Fermer fon upon a par- 
« ticular event.” The event bis happened: the action is 
Imught upon it. On a writ of inquiry, the inquiſition would 
have been ſet aſide, if % than He ſum ſpecified had been 


As to Sir Buptin Hicks's caſe, in 2 Ro. Abr. 303. —What 
Lord Mansfield has ſaid, is an anſwer to it. The. jury ought 
bo have allowed the ſtipulated ſum for every acre that was 
wanting. For, according to, that rate the purchaſe-money was 
pid, or agreed to be paid; and according to that rate it 
ought to have been allowed or refunded : part of the money 
nig have been actually paid. And on a writ of error, (as 
Lord Mansfield has obſerved,) the finding of bal by the 
fury could not come in queſtion. „ | 


4 
MST 45 75 


So far, L am of opinion for the plaintiff: ' for, 1 think the 
1000 J. is the proper quantum of damages which the jury were 
bound to find. | : 5 
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But on the motion in arreſt of judgment, upon the invali- 
Y the deed—1 am of opinion for the defendant. 
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be clearly concurred. 


Eaſter Term 8 Geo. 
of» 530 8 115 T - 


ad An Fare this/Uprecmant's 16 in rerun of mrs. n 
5 Lows covenant de res the plaintiffy” but Or 4 a 
ene EUs Et and yet ſhe was under no obligation: to f 
= him. So that it reſtrained. him peg as af; in caſe 
ſhe had choſen een 2 
CC n xo I il BED a zit T 
An action 8 founded on the covenant; 
and the beach aignad withls the eg eee Slg 9dT 
75 5 FRO * 1396 05: bad 
. ſhe had e ene marry her; and been f. 
fuſed uh ok 8 ſhe r fee the breach 
W _— t 1 maſons to marry he 
« 15 refuſed to- do ſo. oy | | W 8 n ns 
TH ALE 2905 V 52 


"Bur whae obligation was he pics ee be Or 
* was the breach of his covenant? This covenunt fays'ng 
ſuch thing, as “ that he would marry her.“ Fender and e- 
fuſal muſt apply to the thing A oe _ og wires 


lated. « that would marry. + bs, 


As to mutuality L 
that ſhe ſhall marry him : neither: doth-her acceptance of it 
import any ſuch thing. It does not follow from her accept. 
ance of * 4 deed, that ſhe either underſtood he meant to 
bind * to e I or 2 . eee 
him. 4 


2 * a þ 1 
* k 


Poſſibly, be 3 not at all mean to marry ber, WP. 


he bound himſelf not to marry any one #l/e./ They are two 
ons different. things : one does not follow from the other. 


* 


This covenant is illegal, and will . no Leddes Wh 
therefore the plaintiff ought to recover nothing upon it. 


Mr. en ASTON concurred, upon both n 


As to the quantum of damages—That is exprefely Ripulatd 
and agreed. He took notice of what is ſaid in the caſe re Sir 
Richard Edgecomb, K. B. v. Rowland pas EEE 101. and 
argen it ſo the peſeve cake. = | | 


* great point—be laid, He . had bad dowbe: oe 
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Ir this had been a covenant © to marry Fey all the con- 
* which have Wes, mentioned would have follows | 


A A1. 
8 M 3 7 aq + 32 | 
N 8 T #83 7 1 , 22 Bout 
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98 N 52 121171 | : 8 
EEE Term g. Oe. 3. _ 2233 
is not: a covenant to marry her.” The words im- | 1 768. 
Loa thing > and the'Court can nor ſuppoſe fraud.” It 1768, 3; 
boch @ covenant to "pay a ſum of money, in 20 he thall Lows 

elfe, any perſon beſides herſelf,” | 5 8 v. 8 
risch of NH +=; a er Sil 
This is in reflraint of emen, and i is Aurel and le.” | 
S8 J al Ho Babu |: N ö 
The caſe of A Mi wiv'x fond gas bye undes, * 2 Vernon 
conditioned to pay the defendant I bite 100 J. if ſhe ſhould 375 
afterwards marry again: and / hite, at the ſame time, gave 
het a like bond, * conditioned to pay the like ſum to her execu- 
tors; if ſue ſhould not marry again before the died. She 
married again, to Baker : and he and ſhe brought their bill, | 
to have her bond delivered And the bond was decreed . 
to be delivered up, to be cance Ind He obſerved, that there is 
i diſſerence between a fir ft and a ſecond marriage. The re- 
ſiraint of a fir? marriage is contrary” to the general policy of 
the law, the public good, and the intereſts of ſociety: but 
the frequent cuſtoms of copyholds intimate that the reſtraint 
of a ſecand is not ſa; Ye there the bond was ed, to 
he delivered up. 
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We can not abs a Covenant for the man: and he himſelf 
has only covenanted nat to 1 any other Perſon, 1 ü 
# the plaintiff,” po : 


Mr. Juſtice Wi rs alſo CE 


iſ, No new trial aught to be had. The direction r u ; 
Lord Chief Juſtice was right. For here the deed itſelf Hui 
dated the certain ſum : it was aſcertained and fixed, between 
the parties themſelves ; and was therefore the true and 1201 | 
Feu damages.” „ 


2d. As to the motion in arreſt of I ſhould not 
think it a proper motion, if this was a covenant « to 
„MER.“ _=__ this 1 in 788 nt to marry werber. 


The ning are e Ind maniſeſt: andt eh Sninwice feed 
to have been agreeable ta them. The deed was executed in 
1757: and the defendant did not marry till 1767. The 
plantiff lay by, and never made a requiſition! to him © to 


* marry her :** but when he married another, ſue brought 
ber action of e TY . 


1 Cette to me, to have been 3 4 the the par | 2 
ties themſelves, and even by the plaintiff herſelf, in the 
ſenſe as we underſtand it now. 
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Eaſter Term 9 Geo. 1 
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"This rule ( 3 ok p. 4576 was drawn up, ſor 

the plaintiff to ſhew caule why the verdi& ſhould not 

be ſet aſide, and a n&w. trial had between the parties: 

and in caſe the Court, u upon bearing counſel on both 

- ſides, ſhould be of opinion to diſcharge the rule, that 
then the defendant ſhould be ak; pra to move in 


a 1 arreſt of Judgment. | 


| MtmonaxDun—This judgment was firmed in in th 
e on 2 200 he 1 955 . 
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| Alderſon and others, aſſignees, verſus Temple. 


H 18 "was an ion of Aer brought by the plain- 
tils as aſſignees of Charles La Roche and Robert II. 
ling, bankrupts, againſt the defendant. $2 


» 
4 


The firſt count of the declaration ſets forth, that the plain- 
tifs, as aſſignees, on 7th Nov. 1766, were poſſeſſed of a pro- 
miſſory note drawn by Bryer and Everard for 600 J. payable 
to La Roche and Willing, or order, before they became bank- 
rupts: which note was accidentally loſt, and came to the 
hands of the defendant; and he converted it to his own uſe. 
The ſecond count was for another note, made by one Rachael 
Phipps to one Richard Blackburn for 4391, and indorſed to 
the ſaid bankrupts in like manner. © | 

To which declaration the defendant pleaded not guilty ;” 
and thereupon iſſue was joined, ns EE | 

The cauſe came on to be tried at Guildhall, at the ſitting 
after laſt Hilary term before Lord Mansfield; when the ju 
found for the plaintiffs upon the firſt count, ſubject to the opi- 


dant, upon the ſecond count. 


nion of the court upon the following caſe ; and for the defen- 


4 
®..- +4 7 * — 4 4 N 
2 9 K . LT: FS 5 


Friday roth 
June 1768. 


1 Black. Rep, 
660. 8. C.) 


Inſolvent 
debtor cannot 
go out of the 
common 
courſe of 
trade to pre- 
fer a particu- 
lar creditor. 


Cask. The bankrupts La Roche and Filling, on Friday 


7th Nev. 1766, indorſed the note in queſtion ta the defendant 
Temple, to whom they were indebted to a large amount; and 
ſent it in a letter directed to him at Trtubriage; which letter 
was carried to the poſt-houſe that morning; the bankrupts 
thinking that the poſt-day for Trowbridge. The letter, by the 
courle of the poſt (which went out on the Saturday night ) was 

| | X 4 received 


\ 


— — > 


SR 

. 1 

— — * 

> 8 L 
Rn _ £3 


- * 2 
Ve. A 
OILS 5 
— + 
5 - 


x5 _ _ by — IDE: FE = * = = * "IE ——— — I. Ä * — —— L n 8 : own TREES N - — . > "* 4 2 - 1 8 25 7 * LM PT. 5 = 
by 4 5 — — Hey = SIS 5 — 72 IE, IIg- £5 - F 
— „ 13 : r 


S —— 
lt ge - N 


. 


==> 


9 
antes * 
8 


. 
ES 


wh 


— 
. 


* z 2 —— 
* Has . 

- — nl 

2 Iz 

. 


=: 


= * == A \ 2 
ER VET l r = RE Yan I 4 pron, lng rp 7 SCC N 2 
FFF E = TICS ESA SY ho 
n *, £ £2 _— 4 * r eren 22 0 1 o 
— SEG — — IR d 22.9... 2 EF IS 
— — — ec SI ſb MLT 2 # 2 <= & 2 r Em 4 I = 2 
g r 8 3 — == bo E . 19 7 LATE 1% 


FS 


„ 
2 2 


2 
— 


* T ne * — 
A 


A an 
8 


r 

* 7 Ar A 
3 * 8 
= ET: S_ 


| Wblz. 0 


N W oiek wg n 


and —_ 
h TWO tenths efter date, we promiſe to 
b. „e Nhe And WP Ming, or order, N 5 o 
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1 t n ee By yg 442 : 1nvenaros 16 755 E 


” The bankrupts had given Ber and" 8 it th 5 
300 I. each; which 6A not OT ens 7 "Rick 
ung committed, acts of bankrupte 1155 or ro 
Rea the ſaid note Was ſo indorſed, mY ent to dhe 5 Als 
655 in eee of their inſolvency and free 0 n 
7 i; | nk 
The queſtion for the opinion of the Court ae W. 
. the plaintiffs N to recover.” If not, 95 5 were to hh 
„ ef nt nonſuned. * 5:1M | | 


A A Me EE pl; 
13 and Mr. Solicitor Tea, 4 e de, 101k 

rey e - "wb queſtions were raiſed mid it. Fi 1 ebe 

s bankrupt's property in the note was deve/ted be fore the ad 

V of bankruptcy was committed by him: Second Whe. 

5 40 ther a trader can, in any « _ wm we a os as thu.” 


. r. Chambers infiſted that AY "EE of the ro ts in 
as 3 was not deveſted. He urged, that mutual hs is 
neceſſary to all contracts: whereas here was none on the part 

of the defendant. If this note had been loft, it would have 
been the riſque of the owner: the defendant would not have 
borne the loſs, He had not agreed to accept it: poſſibly, be 
might have declined doing ſo. And the bankrupts might haye 
countermanded it. Their bankruptcy is atountermand and 
revocation. Vide Fenkins's 3d Century, Caſe . p. 109. Di- 
et, lib. 41. title 2. Law 38. [Mater writing a letter to a 
38 the property in bim is not deveſted, all the . 
received. ) ne . "Cotton el 41. Carthiw 48 7. 2 Athy 
562. I Athyns 15. I Athyns * 24 1 a Snee, and Baxter, affigners 
of Tollet, againſt Preſcat and others , and the caſe of Hague 
and athers,  aſſignees. Anne and og "Scott, h Rillg efien *, 
® Vide ante, H. 8 G. 3. in this court. 3 | 
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He inſiſted, e that i it is not in he power ofa bank 


rupt to make ſuch a preference as this Reaſon and equity 
require that all the creditors of a bankrupt ſhould be put upon 


an en 0. and this is the view, end, and intention 5 
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As to the preference of the defendant to the other credi- 
tors, he ſaid it was very juſt and reaſonable to give it in the 
preſent caſe : and there is no authority to prove that ſuch a | _ 
power may not be exerciſed by a bankrupt, where it is juft q 
and reaſonable *, 725 „ | | 
oo x 1715 14th June bo 

I774, Harman 1 


lie rebearſed the caſe of Small and Oudley; and cited Filſon n ether, 1 
v. Day, as a proof that an aſſignment of part of the effects is ve-jus Fiſher; 1 

good, if poſſeſſion is delivered. „ 5 upon the pre- 1 

| 5 N | ' ference given {8 

But THE COURT were of opinion for the plaintiffs, by 3 dang 1 

the aſſignees of the bankrupts. They held this indorſing and „ 77 
{ending the note, under the circumſtances ſtated, to be fraudu- 

nt upon all the other creditors, and particularly N eſſieurs 
Rur e—That the POSTEA be delivered to the 
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I was not preſent when the Court pronounced this rule; 
being, at that time, . confined with the gout. Therefore this 
is all that I can report, as from myſelf But as 1 am in- 
formed that Lord Mansfield was very copious in delivering his 
opinion, and laid down ſeveral poſitions which well deſetve to 
kept in memory, 1 have, by the favour of a very eminent 
barriſter and moſt excellent note-taker, procured the follow- 
ing account of what his Lordſhip faid : which, being more 
accurately taken down than I: ſhould have been myſelf ca- 
pavle of taking it, had I been preſent, muſt therefore be more 
ee, to the reader, than any report of my own could 

VE en. (it $ 03 FE3 1, » * f 111 1650 17 118 
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n eee an — 
| — — of Laroche and Winning . 

| ELIT pong her tis fand upon — 
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| —— n the er, Noam wr 1 
the note in apo he 76 of nk wo! aber 
' 6 London, Toth Ofb. 1766. '6007.' TWo months after de 
d we promiſe to pay to Meſfieurs Lndehe und Were 
6 order 600 J. value received;“ and id ſigned by B 
Buerard.” The note is indorſed by y the bankrupts tothe d. 
ſendant, to whom they were 2 7e larger amount; an 
was ſent to him in a letter diretted to Trowbridge, 'which wa; 
caried to the {that mornin His was' ew pr the 
4 not be conn ber 
The bankrupts had given Bryer and ai two notes 0 
3994 . each; 8 which ha no been vous... 


pf ap TY — cn is of a 
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The note was ſo ande and ſent to the E by 
the bankrupts, IN CON TAPES their e and 


bankruptcy. | 

UPoN this caſe, the QUESTION , cc 11 the ph 
"6 to Weer., | Myr 
Fo b 
. | 5 And it is "i to obſerve. a —_ 4555 * is — „ fate 
_ in it. Firſt There never was any courſe of dealing between 
i the bankrupts and the defendant, by way of indorling or 
33 ſending notes to each other. The next thing is, that the 
Lag letter in which” the note was ſent, is ſupprqſed by the defen- 
175 | . + dant. It is not found © that the: note was indorſed in pu- 
—_—_ <« ment of any debt: it is only ſaid “ he was a creditor to a 
_ 1 e larger amount,” It is not ſaid whether it was to be le- 
| ceived. at the riſque of Temple; ot only ar agent. of the; ban 
ied rupts : but the letter, which was in the power of the defen- 
Hh 3 dant, was not produced; and fo the caſe. ſtands without any 
Ty ; appropriation of the note. The cafe is e in theſe . 
24 culars; and very en ſo, A I RE 
1 N It is found « that Bryer and Bula 1 were 74 of th 
__ «< bankrupts to juſt the ſame amount, for two other notes 
1 they had taken in exchange; gt: __ 8 e At e were 
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the moſt deſirable object in alt: fall determinations, 'eſpe= 
cally in merrumtilt ones, (which ought to be determined upon 


cal juſtice; and not upon the niceties of law,) is, 16 o 
lien Mile, And therefore I will avoid laying the 
ſueſs that might properly be laid upon the affent being ne- 


ceſſaty to complete the contract, or the want of a 3 the 
— of of which is, that a contract be preſumed 
any diſtinction where the joftice of the caſe 
ae it, * there is no actual delivery. And it is 
ſtled “ that if a man ſends bills of exchange, or conſign 7 
cargo; and the perſon to whom he ſends them has par 
a the value before; though he did not know of the ſendin 
« them at that time, the ſending of them to the carrier wi 
6 be ſufficient to . the alſignees from taking theſe * 
« back, in caſe Of an intervening act of bankruptey :” 
if goods or or bills of exchange are ſent, and the Gade en 
has not been received, the Court of Chancery always inter- 
poſes z and there are numbers of adjudged cales of that kind, 
un Chancery. In the caſe in “ Strange, there is no doubt but 
the honeſty of the. caſe inclined the Court to the judgment 
they gave: the reaſon given turns upon a ſubtilty. The 
Court of Chancery, in that caſe, would have interpoſed, and 


ſad «.the allignees ſhould not have the goods without pay- 


ing the price,” I think the determination was right; and 
there was an actual delivery to a perſon who became a 
tuſtee: hut a poſt- boy is not a truſtee, . I think the ale; 
was well ro I other own than thoſe 3 
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1 Soi my opioid upon this, & Whether the „ indbifh 


* ment be fraudulent.” And as to that, it is certain that 
the ſtatutes of bankruptcy leave a trader, to the moment of 
an act of bankruptcy committed, every power an owner can 
have over his eſtate. The flatute ſays 2 Fraudulent con- 
* vejances ſhall” be an act of bankruptcy.“ | Other acts that 
are fraudulent are not made acts of bankrup but the 
are attended with the conſequences of fraud, at WI 4 
js, « * that fraud | renders every act void. 'Y 


YE adds to defraud creditors or the public laws of the land 


ve void: and if the nature of the act be a conveyante or 83 
tis not only void, but an 44 of bankruptcy. It bas been deter- 


mined « that a conveyance by a trader, of all his effetts, for the 


fl Payment of one or more bond fide creditors of the moſt meri- 
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* Atkins v. 
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Sir J. Str. 265. 
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* i op "ſelf to prefer wham he pleaſes.” * 
oa confiderable part of His effects; at 
coleurable, that don't vary the caſe; (it 1s fi 
pole a trader makes a. conveyance of « 


| ' Gayner cited in Demattor's, caſe,) it is Veid, i 
Pt. was, to pay all hig creditars 55 if 1 . 
of aſſent of his creditors, or compoſition, it would be void; 
for it would be reſcinding the whole ſyſtem of the bankrupt 
laws, and inſtead of 2 5 to the. 3 ſeal, he mak 
chooſe his own W n . * 


A general . ho Ya Darted, « « "Whether in ay 
« caſe, upon the eve of a bankruptcy, a man may do that 
« which in conſequence prefers à particular gs nap : and 
that has been argued as a ri ee | | 


But that will depend upon the ch. A, if a . 
courſe of payment pays a creditor; this is a fair advantage, 
in the courſe of trade: or, if a Fry threatens YT 
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gence, and there is no. colluſion ; or begins. to: ſue a deb 
| and he makes an aſſignment of part of his goods; it is 2 | 
. fair tranſaction, and what a man might do 2 baving on 
I Vide ante, any bankruptcy in view. Suppoſe ſuch a caſe as + Small and T 
e Ouadley: there it was for the advantage of the creditors, and brſt- 
no fraud to them; and if part of The tranſaction were ſei biilit 
| _ - aſide as fraudulent, the whole muſt. But it never entered elect 
into the mind of an as ge, to ſay « that a man, in can- caſe 
„ templaion of an act of bankruptc could ſit down and dilpole judy! 
« of all his effects to the uſe o er creditors ;* for, that one 
would be a fraud 2 the acts 0 bankruptcy... Rut if done ins" 
in a caurſe of trade, and net fraudulent, x may 55 re. Alder 
3 1095 this 
Tn Is was Nat tne” in a courſe. of trade : 5 there never bailif 
was any dealing between the parties in ſending indorſed notes. then 
There was no application made by the defendant. And it was £0 
done with a view 70 poſitive iniquity-: for, the bankrupts had re- Th 
ceived this note from Bryer and Euerard, for notes of the fame” fx ah 
value; and knowing they ſhould become bankrupts the next "49 
day, to defeat Bryer and, Everard of ſetting off their notes Th 
_againft i it, indorſe this note to. another 1 Aud there * « fen 


Atas, # vide ante, 
P. 274. 
ore it arrives; yet 
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ankruptcy- . Meg iner 5 2104, 
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0 91929%þ 2. e 560 nr agree that an . 5 
1 4 to el every contract; that in the preſent 
die Lelegdinf has his election till the tenth of M. 

nt 7 n abt of bankruptcy being committed on the 
ae the” contract was incomplete; and that, upon the 
circumſtances taken together, the tranſaction n 

fraudulent and void. 
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Rex verſus smart. e e papndey ai 
| June 1768. 
T BIS wi upon an information. in nature of quo war- If corporation 
ranto to ſhew by what authority the defendant exerciſed. 3 l 
| the office of an alderman of Malden. | 1 eee ee 


irects two, 


This corporation conſiſted of in integral parts; 0 e one alone 


firſt of which was not a mayor, or a , ſngle bailiff, but tes cannot act. 
. bailiffs. The charter directed the * and manner of their 
de&ion, as may be ſeen ante, p. 2130 and 2131. in the 
ale of The" King Soon The Malden: in which caſe, 
julgment of ouſter was againſt the ſaid Charles Malaen, 
one of the then two bail is, 2 want of a proper ſwearing „ 
in. The preſent defendant, Mr. Smart, was choſen an 
dderman at a corporate meeting where Fonas Malden and 
this Charles Malden who was. afterwards ouſted, ſided as 
e e was e by a Worſt of the llc E Oi You 3 
'prelent 

The whole + bates a full, conſiſts of = oY 

fix  adermen, and eighteen head-burgeſſes. 


The quetich! vac Whether the Fx 1-H 91 the. des, 
2 fendant Was legal; 3 fince a JOS of ouſter had been” 
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Saas! £46 Mr. Nallabe, Kon- 722 
gued for the deſendant. 
the major part of the whole number; "and: that it is not g e 

ee e hong major Pire of the, two. 
or that both bailiffs mu/? neceſſarily be reſent. 55 G7 


The ddection mi hit be by a major of, Ne Hoe 0 prefect, * 
even againſt the opinion and vote Pf of Wale — rp the 


fix aldermen. A major of the "We bodies are 
ö enough to do the act. 2 * 1 


en e e 1 W me go 
& bailiff, no bulines could be done. n e e 


# wa 6 ,M 


| e ſaid, That major part” means 


But it is not neceſſary 
parts of the corporation ſhould be full: for, the conſequence 
would be, that if the office of any one bailiff or even any 

one bead. burgeſs was vacant, or the perſon . there 
could be no election at all! | 


Mr. Aſbhurft, contra, for A proſecutor. 


he head-office miſt be full. It is 8 and 
| here conſiſts of two bailiffs ; they fo make but one officer. 

It is only one office: and, to do a; CE inns both. muſt 
be preſent and concur. 


ir 


# In the city of 8 Wben one ſheriff Tien, the othis 
\ « cannot act. He is no ſheriff: he muſt wait till another 


« be made.“ 1 Show. 298. * v. Bean, (or 9 ry 


4 Mad. 10. S. C.) . 
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In a corporation aggregate oonſiſting of t two. bailiffs 125 


certain number of burgeſſes, the bailiffs are an integral part ol 


the corporation; and they both Make but one officer: the 


one can not act without the other. Mad. Caſes in rats 


equity (8 * 303, Salter v. Greſvenor. 1 


en of the charter make it neceſſary chat both bailiffs 


* The words ſhall be preſent “*. 
are, „that the 


e bailiffs and head · burgeſſes or the major of them for the time bei = ſhould 
Elect the new alderman. Jo par ; * 


If the tos bailiffs are DG it is a . corporate aſ- 
ſembly: and in ſuch caſe, I agree that an election by a ma- 
jority of the tohole body aſſembled is good. But here was 
16 only 
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V. B. Ups Wb abe A Beis te be 
the Court and Bar, that there would bave greed by no 
_ difficulty, if the corporation had been «© mayor, alder- 
a men and bead. burgeſſes, inſtead of bail; 1 aldermen | 
and FOO 9 
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On Saturday laſt, it was argued a ſecond time, Mr. 
; Solicitor General for the defendant, and Mr. Morton for the 
proſecutor 3 and was then ordered to Rand over to this day, 
for the TOs of the Court. | 
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Lord A 16 ortly id —In that caſe of 
Malden, on Saturday, we are of opinion 4 that /wo bailiffs 
« are neceſſary as preſiding officers.” If the corporation 

„ but one 8 there had been no head- officer 
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rm 4. farch wore ad ol 

1701. 45. ing, in eve proportions therein 
ay; , and which Yang) inquiſition and verdict thereon 
have lately been carried into and are nom kept amon 
records and writings in the laid town of F 


Mr. Wallace cited the — pb in t 
Lord Raym. 580. and in 12 Med, 403.” and 33 8. 
C. to o ſhew that a certiorari would lie 1 in caſe, | 


The Coun faid—There can be no- doubt of thay. 
if * is not prohibited by the act of Nr Be 


Tana PROCEEDINGS having deen ae — . 
up by certtorart, and a motion le for Paſhing, them ; "= 


Mr. Dunning, Sokeitor General, for dhe proſecutor { Me. 
| 25% 3 aſſignee of Sir C hebe Mhare;) ſtie weil "emi 
inquiſition, and the verdict taken p- thereupon, wy 
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A 9 55 to give the notice... The nc : 
oh 5 5 ie ore the eee 
* "A —1 * neal objeQion. i 105 6 that the at 


4 of Parliament. has 1 not — ſtrictly and properly purſued; ſo 
« ps to giye the ſher 2 to do what he has done.” 


1 Burr. 377. Rix 1 v. Manning. It muſt appear that the 
auhority has been purſued, [Vide ante, p. 377 to 383. 


Lord MANSFIELD chought that notice ought to have 
been given to the parties intereſted in the lands; and, that it 
abt to have appeared upon the inquiſition, id alſo to ſhew 
that there was a juriſdiction. | 


Mr. Juſtice ASTON was of that opinion.—The ſheriff was 
to ſpecify the time and place of the jury's meeting; and to 
ix the notice on the church door; and ſpecifically, if he 
can, to the party's door whoſe lands are to be affetted. 


Mr. Juſtice WiLLEzs was of the ſame opinion for the 
lane reaſon, «that the juriſiction ought to appear.” —Now, 
uithaut notice he had no juriſdiction. The ſheriff was to give 
the notice: and he ſhould have ſhewn it. We cannot intend 
a inferior juriſdiftion,. unleſs it be properly ſet out. If it 
a been properly ſet out © that twenty days notice was 

* given, purſuant to the act, then the inquiſition and judg- 
ment had been concluſive againſt the owners of the lands. 
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Friday ih Fen, on the ſeveral demiſes of William Lowndes 
June 1768. the younger, | and Henr * -Lowndes, Eiqrs, 
_ verſus William Lowndes, the elder, and Wil. 
liam Lowndes Stone, 'Eſqrs, © 


. IN EJECTMENT. At the Lent aſſizes at Bedford 1768, x 
—— — 1 Äverdict was found for the plaintiff; Rick de he . 
cording to of the Court on the following caſe —-— I 

teſtator's 2 | * 25 TS 
puny fy, Thomas Layton, being ſeiſed in fee- ſimple, of and in the 
bear ſuch a manor c, and divers meſſuages, lands, &c, on 20th My 
| conſtruftion. 1723, by his laſt will and teſtament in writing duly executed, 
| gave * deviſed in the following words— _ | 


« Item give, deviſe and bequeath unto my dear and 
« loving wife (which I declare to be in lieu and full fatf- 
faction of any dower that ſhe may have or lawfully clin 
« out of any of my meſſuages, lands, tenements, and ber- 
« ditaments whereof I ſhall 4* ſeiſed or poſſeſſed of, or other- 
« wiſe intitled unto, either in law or equity) All thoſe my 
« meſſuages, lands, tenements, and hereditaments, at f 


3 
lite he 7 


e, th, , wh 
beath, the 


“ Cotten End in the pariſh of Wilbamſtead in the county « 5 ow 
« Bedford, now in the occupation of James Cox {et alu;) le 


« and alſo all the rents and profits iſſuing and ariſing out of 
& the manor of YYoottenhce in the pariſh of Mootlen in the ſai 
county of Bedford, during the term of her natural lik. 
« Hm give, bequeath, and deviſe my aforeſaid m- 
* nors, meſſuages, lands, and premiſes herein before gin 
« and deviſed to my ſaid wife during her natural life, ad 
« after her deceaſe, to my daughter Aﬀargaret Lowndes (no 
d the wife of William Lowndes junior eſq.) for and du- 
« ing the term of her natural life; and after her deceaſe, f 
« my grandſon Layton Lowndes, the ſecond ſon of my fad 
« daughter Margaret, and to the heirs male of his pod 
« and for want of iſſue male, to the iſſue female of his bo 
« Jawfully to be begotten ; and for want of ſuch iſſue, to ſu 
« other ſon of my laid daughter Murgaret—1f my grand 


« Lojth 


Kel? & A 


IS 2 I 5 5 IT 


ſhould live and be the eldzf, then t ſuch | 


living at the 


re 
« daughter, be Ny 4 Yn tha ſaid eſtate herein 
k before deviſed ſhall be ſold to the beſt purchaſer or pur- 


Per 


% chaſers as can be got for the ſame; and the money ariſing 
« by ſuch ſale to berequally divided to and, amongſt all and 
6 every the 57 by her preſent huſband, . ſhare and ſhare 


1 alike," as (hall : hiving at the time of the deceaſe of my ſaid 
« &zughter and if but one daughter, then I deviſe the 
a {ad meſſuages, lands, and premiſes (without any ſale) to 


% my ſaid daughter ſhall ſurvive all her ſaid children by her 
« {ad preſent huſband, and the heirs of ſuch child or chil- 


den; then I give and deviſe the ſaid manors, meſſuages, 
® lands, and premiſes, after the deceaſe of my ſaid daughter; 
* to my, brother William Layton, for his natural life: and 
u zfter his deceaſe, I give and deviſe the fame to my ſon in 


* Miliam Lowndes, his heirs and aſſigns for ever,” 
In December 1723, the teſtator died, without altering or 


lad Margaret Lowndes, his only child and heireſs at law: 
and the ſaid Elizabeth his widow entered upon the ſaid manor, 


lie as aforeſaid : and continued in poſſeſſion thereof until her 
kath, which happ 

lath, the ſaid ace Lowndes, or the ſaid defendant Wil- 
lan Lowndes the elder, her buſband, in her right, entered 


yon the laid premiſes by virtue of the ſaid teſlator's will. 


Margaret Lowndes had iſſue by the defendant William 
Lnondes, her ſaid huſband, born in the. ſaid teſtator's Jife- 
ne, the defendant M illiam Lowndes Stone, her eldeſt ſon ; 
en Lowndes,. her ſecond ſon ; Charles Lowndes, her third 
; Richard Lowndes, her fourth ſon ; the plaintiff Henry 


# ? © 


rs deceale, | 


- 


Loxtm, Charles, and Richard Lowndes ſeverally departed 
Is life in the life-time. of their ſaid mother; and the ſaid 
jon and Charles died unmarried and without 1tive,; and the 


no other iſſue, 


Y 2 | The. 


a ſuch only daughter and her heirs for ever. But if in caſe 


woking his ſaid will; leaving Elizabeth his widow, and the 


ue hereditaments, and premiſes ſo deviſed to her for 
pened in December 1757. Upon whoſe 
wnde; her fifth ſon ; and Thomas, born after the ſaid teſta- 


d Richard Lowndes left iſſue. two ſons, the ſaid plaintiff. 
lian Lowndes the younger, and Richard Lowndes, wants ;. 


and another, 
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Eau, on 1764; leavin * (ald William Lotunder Stone the k to ſuc! 
demiſes and the Hint Henry Lowndes and Thomas ae ee « Jime of 
— Rk ſons ; who, with the plaintiff William Lownder the young. . 
and another, and Richard Lowndes (lens of the faid Richard dec eaſed) — 
w_ 8 " 1 . her only male iſſue her furviving. , 1 7 
en , 
Upon this caſe . # certain 
is“ Whether the plaintiff is intitled t to grad upon = 1 
and which of the two demiſe Or il 
Wt ab is eg 
This caſe was on Pridey lad, Mr. rt al 
eget and york decott for the 2 1. mal Mor ; 
6 gran ( 
Mr. Ane that the teſlitor's' intention was, to pro- * condi 
vide for the children of his daughter: but he never meant deviſe is, 
that her eldeſt ſon ſhould take fo long as there was iſſue of whereas F 
any of her other ſons, - His view was, * that his own eflae And his f 
8 ſhould never be confounded with that of his ſon-in-lay the death 
« William Lowndes the elder. He meant to give it to Ig. Wie 
ton Lowndes and His heirs male and female; and for want of Henry, b 
fuch iſſue, to ſuch other ſon of his ſaid da hter Margare, Richar dh 
as ſhould happen to be her reared ſon at the We of her death, "Fe dite 
ci 
The words—* ind for want of ſuch iſſue, to ſuch otber f ** of 7 
« ſon of my ſaid daughter Margaret '—ought t to be rejeded, tioned, (a 
in favour of the teſtator's intention. | 4 man ir 
| | a A to 
- The grandfather is living, in an ene age, we is defir 1 
ous of having the opinion of the Court, that he may diſpoſe # and 
of his eſtate amongſt his grandchildren accordingly. 
Mir. Caldecott argued for the defendant William Lownds . fa 4 
Stone, the heir at law; viz. eldeſt ſon of Mergers the te. “ lach ot! 
tator's only child. | 1 
He ſaid that neither JF illiam the iſfue of Richard, nor det the 
Henry who was the ſecond ſon at the time of the death of the 270 th 
mother, can have any right. 67 | T ſons 
Margaret did not die ſeiſed under the deviſe ; but by the 
event of the right in fee Ne devolved upon her as heir at 
law to her father. | 
Lord N 


Aſter the deviſe to Layton Zone jo his heirs male and BMW vs to the 
female, the next words are“ And for want of ſuch iſſue, os 
to ſuch other r on of. my 1 n . my We are 
TR (Es of this 'wi 

words in U 


f Zola — and elief, 

b 6 for As he the econd ſon NT def 2 2 
« time of er E ; and '& t one 905 fr 

b her 6 715 then to ſuc only ſuryivi py 
* et ever.” : "Ss. that [There 6 is -n0 9 wi 


lain, it is voi 
en 


TY you fo AY that the tence in : 
nl b equally void. Butler and ater's cale, 3 Ce. 25. 


Then 3 3 in connexion. with the. words, 
i grandſon Layton Lowndes ſhall live, and be the rag 


+ condition precedent, and never took ect. hes, ar 
eriſe is, „then to ſuch on who ſhall the . fon :* : 


whereas William the fon o Richard. is. a grandſon, nat a. so. 


And his father could not take; becauſe he Was not alive at 


the death of his mother: which was a requiſite oxpreſſed in 


the deviſe; © 17 10 at the time of her deceaſe. Nor could 
ES ſon ta mz ty of 


Richard her ourt h ſon. 


He cited 2 Prere illiams 143. Beaumont v. . Fell; for the 
fike of a caſe which the Maſter of the Rolls there. men- 


tioned, (a caſe taken from Swinburne 389.) © That - a 


fame to J. N. there neither S. nor J. N. ſhall take the 


gacy; for as jayck as F. is not the wii men 
# T4 F is not the perſon named,” 1 


# man intends to give a 70. to 7* F. and he gives the 


4% of my daughter Margaret“ may be ne to mean 
# ſuch jy Re: iſſue Fof his daughter. ; 


Lord MansFI1ELD—We'll think of it. The mean- 
np of the teſtator was to form another family. He meant to 
exclude the eldeſt; and to ive eſtates i in ſucceſſion to the 
other ſons, . of the eldeſt: his intention is plain. 


e Te 


Lord Maxspi ELD now delivered their opinian : which 
Fs to as eſſect following.” 


We are all of one opinion, k Wed to | the conſt ruction 
of this will. It is very imperfectly drawn : and the material 
words in many parts are totally omitted. 
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Mr. Merton, in his reply, ſaid that . — 0 ch — 2 
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| 1 on rect whe the telator 27 | i; n 
_ rftate [dcatd grandi | 
the ficſt ſis | ; arid, in 2 


and anöther, of her death 4. 
. Lowubr- of all their i 8 we ah 
And n | "cation Boat lh 
0165 Tet — „ ew ca 
„ e ee e e meant make a new family; 4 The 
„ We er ond afterwards beco1 ny” 
ter by her then huſband. pln 
a Fhouz Sh this was maniſeſſiy wh nin | 1 6 aſhes The: 
S afraid har there were not words cnn to Re wy | the 2 
= ent anti, 
1 conſtruQtion 1 upon it. „„ dun aw; | 
But I think there are FIRES ſufficient to juſtify a 4 confi jetted te 
** agreeable to the i intention of the teltator. x * 
4 TA nen 
The firſt linittation ig to Naples Kal in tall 3" then u ben pled 
5 fuck other ſon as might be the ſecond fon of Margaret, living of whucl 
F at the time of her deceaſe. The ſubſequent limitation is upon been relu 
' a contingency which has not happened; viz. Layton Lund The cox 
wer 6 the eldeſt * ift N life-time; Which h proved 1 
l ai 8 | 
n off 42 At the 
Tube laſt Hieteation — an eee in in 0 ſecond for was obje 
of Margaret, and thoſe that ſhould become ſo at her den the pay 
ſucceſlively. Then he goes on And if his daughter ſhoul yas not | 
« ſurvive all her children by her then e _ = het | 
« of ſuch children, then he gives it der. After 
| | Therefore the former limitations to the ſecond ſon; of hi The ( 
daughter Margaret muſt alſo be conſtrued to md been a 
eſtate- tail. es ho net 8 45 aan 1 I 
© Confl S's all the town; except the eldeſt, are ny 1 
by fucceſſibely in tail. It is be Gerhether tail 5 0 1 
tail general: it is enough, Ur bigs, take an eſtate tail W his exide 
The judgment muſt be far the Wann 1 "lo 
a d W eee the coun 
Runs, accordingly, @ ant work big Þ © ceived 
bas + Janda 1 by "Ay © 
10 That JUDGMENT 55 entered for the PLANT « giving 
vat vile fas. ap! fl the ſui 


Trinity „re 8 Geo, 3- 


| Abrahams; qui tam, verſus Bunn. . WP 


1 85 was an action for; an alin contri, tried 0 

Lord A at Guildhall ; and a verdict found for 

the win, U n which, a motion had been made, on the 

Lea nt, for a now trial 8 
W | 


cauſe. 


The motion was was founded upon. the incomprency of the 
ach witnels, 


The name of the Fa was 3 þ Re >a He was 


x76; * #1 25 


8 
money 


a compe- 
tent witneſs, 
to prove both 
ufurious cone 
tract, _— 
payment 
the 


money. 


the borrower of the money; and was called, on the part of the 


pintiff, to prove the uſurious contract. He was ſworn in 


chief; and examined, and crolt-cxanined TT he was St 
pled Md + 


He moved the defendant. to = a 8 and that he 

had pledged ſeveral jewels with him, on ſeveral loans ; ſome 

of which were redeemed : and he owned that this pledge had 
lam returned, on the money borrowed upon it being paid. 


The contract nas charged by. him to be uſurious : RO: 


proved 1 it as it was in the declaration. 


At the trial, hen this man had given his whole nn, it 


was objected that he could not be a competent witneſs, unleſs 
| the repayment of the money was proved; and that he. himſelf 


nnr ˙ repapiy of. Lat 
After this caſe had been fully argued at. the bar 
The Count having taken time to ue: 
| Lord MANATISED now delivered their opinion. 


This was a motion for a new trial; becauſe Benjamin Abra- 8 


bams, ſaid to be an incompetent witneſs, was e. and 


bis evidence left to the jury. 


lt was a qui tam action upon the ſtatute i uſury. All 
the counts charge that the defendant took, ki A and re- 
« ceived from Benjamin Abrahams, the ſum of 


giving time of payment from ſuch a Gay & to ſuch a day of 
the ſum * lent.” | : 


14 There 


much, by 
F 22 of corrupt bargain and loan, for his forbearing pr 


£2252 


V. Bu xx. 


that he borrowed from the defendant ſeveral oa wr 


value of the money advanced. 


6 ity 


8 os n tare 
„ and ſwore that the defendant was a pawnbroker ; 


ſ pecifyin the times and ſums) 8 fp 
(i which were aer abi b 


* 


He ſwore to his having W he 5 Nui b i 
hs times ;) and that the defendant, before he would Ley 
the pawns, took and inſiſted upon the ſums mentioned in the 
declaration, over and above the principal; which'the'witneſ; 
paid together with 1 Leer, var received Tk his 


9 
43 * WK 


He proved no HEY or n or ee * an a 
the time of the loan; or for repaying the money : nor was 
any ſuch. additional ſecurity neceſſary; becauſe the pawn 
which was double the value of the debt, was ee and 
was ſufficient to pay it, unleſs een 


„He us crols-examined :- and alter he- had wo hi whit 
Jae og he was objected to as incompetent, (from what he 
had himſelf ſaid, without any evidence whatſoever on the 
of the defendant), becauſe the 10 an. the the money 
was not proved by ſame body e iſe. , 


In firianeſs, the objeftion came. tog 8 after he bl 


been ſworn in chief; examined, and croſs-examined. 5 
The ſtrictneſs of Bac in this reſpect, is 1 and 

ought to be more adhered to: for, the relaxation ay, be 

abuſed, and muſt always enen waſle of time. 


But 1 did not take it pen this foot 4 ef the Sbjeton's 


coming too late,” I conſidered the objection as if it had 
been regularly eds before he was a in Elllef, atid a 
if the whole of his evidence had come out O's ole tire 
and in oe our opinion now, we conſider it upon the mere 


merits he SR Sorpobog. it duly and 0 8 made. 


We 2 PAT 


M JETS 


| There | is no aſs rflativk to the borrower's competence to 
be a witneſs upon a penal information againſt the uſurer, 
wherein either che pleadings are Rated, or the faQts of the 
caſe ſtated, or any argument _— cbunfer or the bench re; 
pore | A woo” Aas 
8 ; 4 4 | 9 There 


ne : 

upon a trial at bat. THe. go 685. title « 2 
pl. 2. C. Lith, 6. 4. and many other books, 

„donde Aa; 

A * 


6 28 % BID £9 x 970 vet Hog tt — 
ons are there given for un 


beef os be borrowe e 


in C. B. 
kurt G. 


* it; B *tis to 
eally.his ow cauſe; and That the nominal Pia is og 
' colourably by him; 2dly. Becauſe it would enable Him 
avoid his Own e and ee hngfelf of the money 


Hb ns ve >! wt | 5 1 11 
\ The firſt ade vs @ july 8 Se tbr be is not now 
priumed to be the plaintiff in the cauſe.” 3 


As to the fcond—The propoſition laid 185 is too lar 
For, there may be uſury which cannot affect the debt, or avoi 
me contract. The clauſe that avoids the contract, is where 
the contract 1 2 for more than five per cent”. But if a contract 
be for only fi ve per cent; and the lender afterwards takes 
nore, he is liable to be proſecuted for uſury, and to pay the 
penalty, though it does 158 avoid the contract. And where 
it an _ wy er it may _ Tour * pant. 


All the as caſes are looſe notes of 1 or opinions at 
Ab neral aſſertions, general inferences, without par- 
without argument, without — without 
uy ay far of N or 3 
"This queſtion having now come an the Court, it is no- 
wy to ee it with e and h 


"The eee to the competence. of the witaeſ can only 
be ſupported by arguing either “ that the event of this penal 
« profecution in favour of the plaintiff will avoid the bond 


aſſurance or contract of the witneſs, and diſcharge him from 


« the debt; or, that, this cauſe turns 2 the ſame points 
« and Rp nary on, if proved. in andther | cauſe, would 
6 avoid the lame, 0 

| The e fails in both rt 100 5 con- 
8 88 would not follow in the ol, if t 

10 ae aſſurance. appears here, for uſury; ap 
much as to repay the 


of the penalty upon this information would not affett the con- 


uad, The judgment in this action could not be given in 
6 © | evidence 


—_ 72285 5 


3 were 


9 


caſe, Sir T. 
Raym. 191. 


And if there was, the recovery - 
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: 331, 332. that in forgery, perjury, or uſury, the 
/ 4 e ſhall not be x, FAR , b Eu. 


witneſs was admitted: ) none of which cafes were conſidered 


1 Firſt moved, But ſince the caſe of Mpiting and the caſe of Nunez, there 


an 26th Octo- has been great light thrown upon the diſtinQtion between 


* INTEREST, which affects the competence of a witneſs; and 
Term 1736, JYNFLUENCE, which goes only to his credit. There have 
aud determin- been the arguments and judgment in the caſe of Rex v. 
ed 3 Bray, mayor of Tintagel t, where Lord Hardwicke ſhook 
as a6. the authority of Rex v. Yibiting a which he there, in el. 
| fe, contradicts, (th with guarded. decency of exprch 

Lord Hard- ſion, ) notwithſtanding his having before followed it in the 
were (as Itook 5 N r 
| — my note, ) If that caſe was ſtrictly examined, I bekeve it would appear that 

the 2 in that cale went rather to the credis than to- the competency of 
« the witnels.”, 4; ef: try FF 


$ 22 This Rs came. the caſe of The Eaſt Indra Company 1 
, Caſe was very There ww: | 852 „ 
fully aeg There was alſo a caſe of Bailie v. & ilſen, (about 

- and the - © tne | | di 
opinion of all Whether the objection ſhould go to the competence or credit 
— 7 AE. of the only witneſs who proved a cod! blequent. to 3 

ord . I I ,, BY ul I EP. | 

Chief Tukice bs ſecond will, ſetting up again the firſt will; and therefore 
Lee held the no {entence was given. 
objection to go 


$55 i 


F 


- 9 
— ws — ke * x» 
n ens 


6 


7 * * 


to the competency: fo did Mr. Juftice Deniſon. But Lord Chier Juſtice Wines, Lord 


Chief Baron Parker, Reynolds, Abney, Burnet and Wright; that it went to the 
«© CREDIT only.” A new trial was therefore ordered, on. Friday 13th May 3745 


IL. 16 & 17 G. 2. . 8 V iſfed; 
” : 7 b : K a. | 


OS 
_ 
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Oo mon en ne hg 


- 1 2 
2 k 
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ty Term 8 Ges. * 
er majority of whom (Mr. Juſtice. Deni 


held. « that It went only a 271 credit” "4nd ſentence Was 266 
2 2 the fiſt will. 1 4 commiſſion to ATR 4 
feview, it was fully rs 3 rd Hardwicke on 1 is Jan v. Bunn, * 


1744s gave a ſolemn opinion with the majority of t 

juntts, © That the witneſs having adminiſtered under rhe firſt 
RW agent to the executor, or as executor de fon tort, 
and" being liable to actions, the n went — ane 
« « credit, not to the competency.” 


e ſolemn dikcuſfon i in theſe three caſes drew the line be- 
en INTEREST, which goes to the competence; and 1N, 
bruck, which goes to the cri RTE clearly than had 


þefore been underſtopd. 


Ist eftabliſhied a ruſe, « that where the matter was doubt e 
„chen ſhould goto the CREDIT.” 

” It eſtabliſhed, « that the queſtion i in a criminal proſecution 

a being the ſame with a civil cauſe in which the witneſs was 


0 intereſted, went geperally to the credit; unleſs the judgment 
« in the proſecution where he was a witneſs could be given 


1 in evidence 1 in the. cauſe where he was intereſted.” I fay 
« td ly 3 3 8 all rules of evidence admit of excepe _ 


Kt : 


Aer thefs * 1 that of Rex v. of in 174 ban 
Chief Juſtice Les over-ruled the three caſes of Rex v. iting t, 
er v. Nungz t, and Rex v. Ellis ||: which opinion of his, 88 
* followed | 8 0 and red. | 


""There has or a de caſe 11551 left the bar? in 


vn Term 32 U 33 G. 2. Bartlett v. Pickerſgill. The de- 
for the plaintiff: there was no writ 


fendant bought an e 
-10g nor =, any: part of the money paid by the plaintiff. The 
deſendant articleq in his on name, and refuſed to convey; 
his anſwer denied any truſt. Parol evidence was re- 


Jefted : and the bill was diſmiſſed, The defendant was after _ 
wards indifted for pe ry; Fried: at Teri; and convicted upon 
I confirmed by (circumſtances and te 
defendant's declarations, - The plaintiff then petitioned for a a 
by upplement al bill in nature of a bill of review ; ſtating this 


_ evidence of the plainti 


E 


| Viftion Was not evidence, 22d November 1 7 


This reaſoning ſhews too, that if it was neceſſary, the wit» 
s was competent to be heard, as to the debt being paid. 
"the recovery could not be evidence. What he ſwore none 2D 


There 


50. be eric ee! in an action 1 the debt. 


* conviction: but the petition was diſmiſſed, becauſe FR Conn 
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There i is no 

wed nl, Ueferidiht may d. 
Asanas HEre) ir N EE | Twer 
v. Buxx © 1 wich his bon — 1 td 1 n Ae Arg IF th 
| and the pledge returned.” But, We 9 


bid: for, le the pads be to 


e Soppol he produces a l can ks no 
danger 1 in hearing him : for, the ju are not bound to be- 
lieve him. at de ends on circu I Ne 850 con- 
: tradict Is fuppor teſtimony. 5 wg 5 


But if it be necelfary to prove bern 467 the" N40 is 
not to be heard as a witneſs to prove Such. ayment, the 
ftatute would be as effectually Tepealed as i borrower 
could never be a witneſs at als for, they tiever would ſuffer 
any body elſe to be * to the N deliverin up, or 
cancelling t the ſecurities #5 "4 7; -# 2 N | Fn 5 * 2 7 7 1 j 


But to further—AN objefiidne to the competence * 
the n either be proved, or drawn from him 
a voir Ar or, to take i it in the atmoſt MT en by 


8 | 


| Nas Tis wb f of any objection; fl an gel ro 
+ ax 2 mainin 'The prov ſwore; e he ſhould 2 r gal 
a, 16G live tote by the event of the cause“ in ev 8 a 
Which the queſtion could be ut: -atid he it, .by 
giving an account of the debt SA oy He ele N | 
« voie dire, that it was paid.” 52 5 1 


HFad the defendant produced a iy, or 

pledge to be remaining in his cuſtody ; it would 125 Ag 

a different confideration, 4 Whether the witfieſs,” who Was 

„che borrower of the money," could be examined to con- 

ae tradict this. But when the whole ground of the objection 

comes from himſelf only, what he fays muſt 'be ak t q 
ther, as he fays it and then the debr'is paid, 3 Sl 


In Ii he; we are all of n «(hit under All 80 
„. Io every light of this caſe, re a . wat 
« competent Wi Ds and eee, de rule düght! 

be diſcharged. _ 
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The End of Tri nity Term n 1568, 81 6.3 
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; ; Sa | 4 5 J 714 6 31 
9 Geo. 3. B. R. 1768. . 


Rex verſus Praed, or Rex verſus Edwards. Tueſday Sth 
ys | f 58 Mi Nov. 2768. 


*. (The $2. Ives Cauſes.) 
A Criminal motion was put off, till the validity of a Verdi for 
| rate ſhould be tried in a feigned iſſue, Whether it defendant in a 


- « was an equal, or a partial one.” And a 'verdi& era 


baring polled jor the n, |" + - not be fet I 
Mr. Solicitor: General {Dunning) moved, and was ſe- 1 
conded by Sir Fletcher Norton, for a new trial; the verdict 
having been given contrary to evidence. _ 


But the COURT were clear againſt granting'a new trial; 
becauſe it was within the ſame reaſon as if it had been in a. 
criminal proſecution. For, as this iſſue was directed in order 
to know < whether this was an illegal and partial rate; and 
if it had been found to be partial, the. conſequence would 
have been either an attachment or an information; it was 
Juſt the ſame thing as if it had been a verdi& found for the 
defendant upon an information: and if it. had been upon an 


Z . 


information, the Court would not have ſet aſide the verdiét 


and granted a new trial, although the acquittal had been 
contrary to the weight of the evidence. \ 5 3 


However, it was agreed that when the original motion 
ſhould come on again, it would be open to any other ob- 
Jcttions to the legality of the rate; only taking it for a fact, 
* that it was ave a partial e 3 3.437 


* 
* 
* 0 


* 


Nov. th 


oe By 22 G. 
- C. 40. not 
ble by 
= cls, not , 
going throug 
the Downs. 


| To ay 7 


nion of the Court. 


A Term 9 0 


1 


en verſus Scobel. 


Geo. . 


N 
1 


2 £ £ 


duty, of a ſhip which paſſed the Harbour on the north. 
eaſt ſide of the Gothwin Sands, ahd hot through the Downs, 


Tbeir 1 was a verdict for the N 


% p 


| The queſtion was Whether, upon as conſtruction of | 
e the act of 22 C. 2. c. 40, the duty was payable, or not, 


« by a veſſel paſſing on the north-eaſt ſide of the > Godin 
4 Sands, and not —_ the Downs. 3 


23 
— 4 


The Coukr were very a 8 of opinion JT hs 


plaintiff, « that the duty was not payable.” re is no 


reaſon in the preſent 1 for his rho. Low... witlt it. 


: He has no Ns ren 


The duty is pa able for the TOR e Bute this 
ſhip {hip received no benefit from the harbour. 1 


* 


They looked upon the ſourch Qauſe, _— rig the 4 | 
rates and duties upon foreign ſhips paſſing through or being 


. detained in the Downs, as upon ſhips cleared out or enteted 


into any of the Britiſb ports, becauſe they would receive 
* * ſame benefit as Britiſb ſhips,” to be deciſive. 


Tueſday 22d 
Nov. 1768, 


Timber car- 
riages, laden 


only with one 


piece, not ex- 

cepted out of 
the Turnpike 
acts. 


Per Cur”. unanimouſly— | 


* » F 
* * 3 


a 
* 


stevens Eſq. * Duffiy, 


11 S en an; 2 ion of trover foe; + br FB, ; IE 


mares, and three geldings ; founded upon the ſtatute 


60 fa reduce into one act of Parliament, the general laws 
« now in being for regulating the turnpike-roads of this 


1 Kingdom, and for other purpoſes therein mentioned... 


4 
#7 : 


It came on to be Ten before Mr. Baron Perratt, at the 
laſt ſummer-aſſizes for the county of Devon. 
evidence that a four-wheeled waggon, of which the de- 
fendant was then the owner, having the lellies of the wheels of 10 

? 


Tt appeared i in 


8 


IS was an action brought for ins the 3 


hes to W 0. | 


Loet the pos TEA be delivered to the ciao rntf. 5 


of 7 G. J. c. 40. intitled « An aQ to explain and amend, 
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forfeiture 


Wh L 
change w 
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elmas Ferm 9 G60 370 


Ae er e viz. three inches and no more; 
upon iſt March 1768, did paſs and was drawn' with ſeven” 


| 17681 1 


in in the faid county, being a road within an act of 3 G. Dvr#re. - 


„ « for g. widening, and keepin repair { 
« ag from the you 2 Bar Na the county 


100 $4 "34 | 
« Devon, W 
55k ; 12 2 0 F 187 AS FOOT EST: * A be, 34h! SW 7. 54: | IS# 2 


24 
1 | * 


The 94 waggon was loaded wich ons Peer of timber on, 


which the defendant was ee rom Huſh the place of 


his reſidence, and where the timber was felled, 3 Ware 
Giford: and Huſh is diſtant from Ware Gifford about nine 
miles; of which, eds ker deed ee the ſaid turn 
pike- d- 


The mi, on the 1ah of the FO ROT of Morey 


8 


SY 5 
TL 1443577 z E 3$* 


LF — F ? , F 


* * Cop, 35. 


cauſed notice in writing to be given to the defendant in the 
following words To Mr. John Duffiy—Take notice 


« that I ſhall bring an action againſt you, to recover the ſum 
« of 20s. and three of your horſes forfeited by drawing 
« your four-wheeled waggon or carriage having the fellies 
« of the wheels of leſs breadth than nine inches, with ſeven 
« horſes, on Barn/laple turnpike-road in the county of Devon 
« on the 1ſt day of March inſtant, contrary to an act made 
« * 1 the ſeventh year of his Majeſty's reign, intitled, &c: 

« (repeating the title of the act verbatim. Dated the 12th 
« day of March 1768. Henry Stevens.”) And upon the 
24th of the ſaid month of March, nos out the latitat for 
this mat | 


The jury found a TONE? for the plaintiff, with 20s. da- 
ages; ; ſubje& to the opinion of this Court—*' Whether 
* the plaintiff can maintain or recover in this action.“ 


It was now argued by Mr. Mansfield for the plaintiff, and 
Nr. Serjeant Burland for the defendade. 


Three objeSions were malle 


tour horſes, is not prohibited T; 


and vide 7 G. 3. c. 42. $ 40. which excepts out of the IE ions 
at, all carriages employed _ in carrying any one piece of timber. 


2d. That the notice was not ſufficient. | d. That this 


1 


2 irft—That drawing a 


ſingle piece of timber, on a turnpike-road, with more than | oy 


c. 40. C 23. 


of that latter | 


aftion is not the proper method of recovering the penalty, which | 
conſiſts of two paris; one, pecuniary ; the other, a ſpecific 


forfeiture of the PR 


Lord M ANSFIELD faid it was {Hard to be cbliged to 


change witeels or carriages” as the piece of timber ſhould come 


„ : : to 


horſes of che defetidant's* on\atarnpike-road in Little Tor- 3 


n lee 3 is vo encchtiea of a 28 . 
of timber, „„ unc * 
1 A | Ates N. e Ha . N CIP ei, ad Anden 
As to the other two 8 — is no difneulty. 
| a1 py 4 ate v4 A404 So 25 en e 8 + 
| | plaint might bring an action o for tie 
Ne or of trover for the horſes, iß there was no p- 
viſion. But the act vine that there ſhall be but one re. 
covery. The plaintiff t rams e 
ao Gor the horſes. * A 


1 Hema fi ee a 1 
wer e en | 32 
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pre 


Saturday 26th Rex en . Eſq. M ayor, Jud "ow 


Nov. 1768. © Gent, Town Clerk of Northampton. 
By-law that HIS caſe now came on, in the Crown- paper, on 3 
2 pe _ ” demurrer to a ſpecial plea to an information in nature 


mitted to of quo warrants, to thew by chat authority the defendants 
freedom of claim the liberty, privilege and franchiſe of Lai J perſons 
— — to be freemen of the town of Northampton, who. d not a 


0 l Pye title = it, by birth, » ſervitude, or eleftion, © 


he fees, is2 The Court had ſome difficulty, at firſt, "aur oranti: 
bad by-law. information of this kind ; and ordered a ſearch 


cedents: upon which ſearch, the following x were found, .. 


Hil. 10 M. 3. Rer v. Mayor, Aldermen, and Com! 4 
of the borough of Heriford—To ſhew « by what warrant the 
« claim to have and uſe” drversy” r e provitga, 
„ within the ſaid W MD aan 


Puaſeb. 11 . 3. Iuem v. Byſclen.— It was referred to Si 
Samuel Agi), to examine the Ins, id, 11 he mw 


fendants., a 


Mich. 11. W. 3. Lien v.  Piſdem—Ordeied that 1515 cauſe 
be "_ tothe * on c, the ſeveral iſſues rene 


* 


eee Fa 


HJ - BA ert * A 


1 3 T. Warkurten 

$98 of Holt in Denbighſhire, to cauſe why an 

mation ſhould not be exhibited againſt him, to thaw by. 

nt wanne he claimed the privilege * to elec? and go 4 
2 


4 & extraneos anglicè foreigners to be bur, 
without e ee. 5 * n _ n | 


ple of the bong.” 20 
Ti ui. -—kbe above ale was made abſolute 5 | 


* Ka vet 

Mich. 11 V. , Rex v. Warburtm—A ſuper, rſedeas was or- 

ted to the writ of attachment upon that information, quia 

mmic> emanavit : and all further proceſs upon the ſaid infor- 

nation was ordered to be ſtayed, until the Court ſhould be 
ee on the part of the proſecutor. 12 ts 


4 2 


Hi. 7 was ordered that an information in the 
mature of a quo warrunto ſhould be exhibited againſt Alexander 
Jin, to ſhew.. by what warrant he claims the liberty and 
privilege “„ to AMOVE capital burgeſſes of the borough of 
* Lfvithiel, in Cormwall, And fo chooſe others i in their pn ad 
p ibitum ſuum proprium,” 


» 


4 


bach. 3 C. 2.—A rule was 7 upon William Pole, one 

of the bailiffs of Live ole, and upon . Richard Norris and 

wy twenty-two of the common council of the ſaid bo- 

uh, to ſhew cauſe > of an information in the nature of a 

w warrant ſhould not be exhibited againſt them, to flew 

by what warrant they, without the mayor, and not being 
twenty-five of the common council of the ſaid town, 7 755 

to have, uſe, and enjoy the liberty, privilege, and b of 

eefing, approving = Als MF to be N. 

the aſoreſaid town.“ wy 


Which, rule, after. e enlar * in Mich, | 
« 2, made abſolute. 2 * 1 


And in Paſcb. 4 G. 38 were given, ness to an 
lormation which had then been ar gh 2 — : 
vun them : ap a plea of ET. Was entered. - 


* 
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2 OG 22 'free brake of the borough & New.” an. eee 
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And an information was exhibited | 10 
: 5 yt} Wa; THEE 2 50 of I's ATT 24101 7 35 
- | on theſe precedents, TS 76 "abies 


e t n ell bie pol 


The Counr ene the information. (8991 vas 17 


It was ſettled ener eminent band e o ue flo 
+ Hie owt F 1 70 EM 


27 rinity Term 8 6. 3. * Nerihgmptonfhiner—honite-he it n. 
ee Oc. &c. That the town of Northampton. is an ancient 
town; and that the mayor, aldermen, and. burgeſſes of it nom 
are, and for thirty years now laſt paſt and — have been 
one body corporate and politic Cc, by the name of the mayor, 
bailiffs; and burgeſſes of the town of Nerthampfon; An D\that 
within the ſaid town of Northampton, for and during the whole 
time aforeſaid, there have been and ought to be à mayor, two 
bailiffs, eight aldermen, and forty-eight burgeſſe, Who have 
been and are, and have been and are called The Company of 
. “ eight and forty, of the ſaid town,” and an indefinite num- 
ber of freemen of the ſaid town ; AN D that the place or office 
of a freeman of the ſaid town is a. place or office of great 
truſt and pre-eminence within the ſaid town, touching therule 
and government of the ſaid town, and the adminiſtration of 
public juſtice within the ſaid town; AND that the/mayor and 
bailiffs of the ſaid town for the time being, and ſuch other 
burgeſſes of the ſaid town as have been mayors, or bailifs.of 
the ſaid town, and the company of eight and forty-for-th 
time being, during all the time .aforeſaid have been, and, 
are the common council of the ſaid town; AND- that the 
mayor and bailiffs of the ſaid town for the time being, a 
ſuch other e ee of the ſaid town as have been 3 0 
bailiffs of the ſaid town, and the; ſaid company of eig #0 
forty for the time being, or the major part of them in cm 
mon council aſſembled, have elected and ought to ch uch 
and fo many fit perſons to be frremen of ihe aid town, at 
them hath ſeemed meet ; AN D that ne genen odght to be 4 
mitted a freeman of the laid town, UNE, elected therem- n 
manner aforeſaid, or intitled to be a freeman of the ſad: "I 
by. N or 5 ee to. "the: reer of the la 


53 #4 + 4% 118 
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1 * 4 a 285 
U at. , THEN the information charges, THAT Thomas Bre- 


 Vidhllma Omg Gli . | 


oer ſaid rye eſqyiifbeingmayy ofcths faid.towh, ). and 
Latenz) Onroti November B. G. 30 did/aſoranid cexetcile, 


exciſe, without any legal warrant, royal grant br right what. 


ſever, the liberty, privilege and franchiſe of ADMITTING per- 
— the id town, 10 hal nat nor haue any 
PREVIOUS TITLE to be freemen of the ſaid town, by birth, 


und: fron{thinee until the time of the exhibiting of this infor. 


Rev 
v. WBRARTdxN. 


ine, or election: Ax D for and during ail the time laſt 


aforeſaid, have there claimed, and ſtill do there claim, with- 
out any legal warrant, royal grant, or right whatſoever, the 
liberty, privilege, and franchiſe, of ADMITTING PERSONS 
be rREEMEN of the ſaid town of Northampton, who had 
not nor have any PREVIOUS TITLE thereto by birth, ſervi- 
tude, or election; and during the time aforeſaid, have, with- 
out any legal-warranty royal grant, or right whatſoever, A D- 
MITTED duerr perſons, to wit, one hundred and fifty perſons 
{whoſe/\names-are- at preſent unknown to the ſaid coroner and 
ntomey) PREEMEN of the ſaid town; which ſaid perſons or 
any of them HAD NOT ANY PREVIOUS TITLE. thereto by 
| birth, ſervitude, or election: which faid liberty, privilege, and 
franchiſe they the ſaid Thomas Breton and Fohn Feyes, for and 


during all the time laſt abovementioned, upon our ſaid Lord 


the preſent King, without any legal warrant, royal grant, or 
night whatſoever, have uſurped and ſtill do uſurp c. Sc. 
Wbereupon c, to anſwer Cc, and ſhew by what authority 
tley claim to have, uſe, and enjoy the liberty aforeſaid, -  . 


Io this information the defendants plead TH Ar the town 
of Northampton is an ancient town, and that the mayor, alder- 
wen, and burgeſſes of it are and for thirty years paſt and up- 
watts have been a body corporate and politic ; all that within 
theſaid-town, for and during the whole time aforeſaid, there 
habe been and ought to be a mayor, two bailiffs, eight alder- 
nen, and forty-eight burgeſſes, who have been and are called 
be company of forihteighi of the ſaid town, and an in- 
Wu number of freemen of the ſaid town; AND that the 
#:y0r and bailiffs of the ſaid town for the time being, and fuch 
Wet burgeſſes of the ſaid town as have been mayors or bailiffs of 
the laid town, and the ſaid company of forty-eight, for the time 
heing during all the time aforefaid, have been and are the com- 
non council of the ſaid town, (as by the information is ſuppoſed.) 
dor the ſaid mar Breton and John Feyes further ſay, That 
tie laid to vn of Northampton no is, and from time whereof 


de memory of man is not to the contrary hath been, an ancient 


Wn; band that the burgeſſes of the ſaid town, at the time of 


king the letters patents hereafter mentioned, to wit, the 3d 
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1 rom thenceforth Fader hath en, A war officer'c call 


burgeſſes and their ſucceſſors ſhould be one body politic and 
corporate, by the name of The mayor, bailiffs und baff peſſe 
of the town of Northampton; ant that there \ſhould te 2 


be from time to time aſſiſting and aides to the mayor of the 


14 
'*c 


— — | 
W 4 411 V. A If "a 1 95 reof the y 
chen was "Re" to the contrary, | ad cen; one body < 
ad politic, in Grd, tat and nas 4 n this i 
town and borough there then was, and. from time whkh 
the memory of man was not to the'*coptrar Nd and 


a mayor of the ſaid town, and a certain, other officer 5 
ſetun- clert of the ſaid town. And the laid Breton and Jo 
further ſay, that King Charles t e Soo bis lad 2 
tent, dated 3d Auguft 15. regni, granted; that the town of 
Northampton ſhould be a es * town of, itſelf; and chat th 


mayor, and two bailiffs ; and forty-eight of the Ny. 
who ſhould be called « The company of forty-eight ;” 
that the aforeſaid mayor and two balliffs and Hick other In 

efſes of the ſame town who formerly had been or thereafte 
fo m time to time ſhould be mayors or bailiffs of the fant 
JOB, together with the aforeſaid forty-eight burgeſſes calle 

, The company of forty -eight,” ſhould” be and be callel 
« The common council of the town aforeſaid ;” and ſhould 


faid town for the time being, in all caſes and matters touch. 
ing or concerning the town aforeſaid. And the faid lite 
King further willed, and by the ſame letters patents grantel 
to- ihe aforeſaid mayor, bailiffs and burgeſſes of the alorelal 
town of Northampton and their ſucceſſors, that the mayot 
and bailiffs of the town aforeſaid for the time being, and ſuch 
burgeſſes of the ſame town which theretofore had been, at 
thereafter from time to time ſhould be mayors or bailiff 0, 
the ſame town, together with the aforeſaid other burgelſa 
called « The company, of the forty-eight,” and their ſus 
ceſſors for the time being, or the major part of them, {0 
which major part, the late King willed that the mayor 0 
the town aforeſaid for the time bein g, and ſuch three oth! 
burgeſſes of the town aforeſaid, which theretofore, had ben 
or Pate: ſhould be mayors, . commonly called 71 
of the ſame town, ſhould be one,) J ſhould * have full po 
and authority to conſtitute, ordain.and make, from 99 
time, ſuch REASONABLE laws, flatutes and ordinance wh 
, which to them, according to their found 4 0 
aforeſaid) ſhould ſeem to be good and whole/ome, pf 
honeſt,” and neceſſary for the good rule and e , 
the ſaid burge „ artificers and inhabitants of. the 0 
aforeſaid, for the time bein and for a declaration, in! 
manner and order the oP refaid mayor, bailiffs and, 1 
FS and the artificers and inhabitants. and ' refidenty 
he town aforeſaid, for the time.. being, ſhould habe, 4 
_ mean and uſe themſelves i in their offices, bare and enply 
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MY f her Oc . 
oh . e pon 2 
vying Of moni 0 5 uſs and behoo 101 the faid 815 King 
"heirs And ſucceſſors, of to the neceſſary ules' of the fame 
"Ul | allo or the better preſervation, g overnment, di 
poſi 8, and ſetting of lands, tenements, poſſeſſions, 
e and hefeditaments to the aforeſaid mayor, 
W a and their ſucceſſors, given, granted, aſ- 
con r or thereafter to be iven, granted, or 


cher touching or 0 ways concerning the town aforeſaid, or 
the late, right, and intereſt of the ſame town; as by 'the 
lane letters patent, amongſt. other things, may more fully ap- 
pear: which ſame letters patent, afterwards, to wit on the ſaid 
12 of Auguſt in the ſaid fifteenth year of the reign of the 
5 late. King Charles the Second at the town of Narthampten 
carefaid, the then mayor, bailiffs, and burgeſſes of the town 
of Northampton aforeſaid accepted and agreed to. AND, the ſaid 
mat Breton and John Feyes Peer ing ſay, That the MAYOR 
and TOWN-CLERK. of the ſaid town of Northampton for the 
time being, from time whereof the memory of man is nat to 
the contrary, have admitted, and' have uſed and been accu. 
hned to admit, and during all the time aforeſaid of right 
ouch to have admitted to the FREEDOM of the ſaid town 


f. ;the fone 1 


* | 


198, 
x 
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-ned-; and for accounts, matters, and other cauſes whatle- 


of Northampton, ALL perſons having a rigbt to be admitted to 


the ſame ; whether by reaſon of b:rth or ſervitude, or by virtue 
ef any order or orders of the ſaid mayor, bailiffs, and burgeſſes, 
grin any other manner howſoever; to wit, at the town of 
Nerthampton aforeſaid. And the ſaid Thomas Breton and John 
Tres further 55 That on the 22d day of October in the year of 


of ſoch of th Are burgeſſes of the ſaid town who theretofore 
had been mayors and bailiffs of the ſame town, and the other 
ben hurgeſſes of the ſame town called“ The Company of 
6 f f ” (whereof the then mayor and three other Bur- 


cur Lord 1767, the then mayor and bailiffs and the major part 


ſame town, each of whom had theretofore been 


mayors of, the ſame town, were four,) did, in due manner, 
als and aſſemble themſelyes at the Guiluball within the ſaid 


. — 9 — — 


uh profitable, honeſt, and neceſſary, accordihg t their ſound 
for- the better rüle and government the faid town 


34 & 


wh, in order to confult, compoſe, conſtitutę, ordain, make, 
% efablih ſuch ide STATUTES, erb | 


of Northampton and being 1 and there {6 het and aſſem- 


ben mayor, bailiffs, an ifs of the faid town "bf North- 
= did then and there i in 11 5 manner compoſe, conſtitute, 

an, make, and eſtabliſh a certain good, wholeſome, pro- 
ſtable, l W ORDINANCE of BYE-LAW, to 


29. 0 


1 W , 2 3 wit, 


"a as aforeſaid, for the 1 e aforefaid, they the ſaid 


or election; and for and during all the ſame time have there 


bios TITLE thereto," by "birth, ſervituge.or electin; = it 


information js mentioned, or intitled to be a freeman oſ 
-..- {the ſaid town by birth or ſervitude ;?* as by the ſaid in- 


TP 1 2 0 N 
bre perſons! eh Being 


be thereafter ADMITTED ie the fab oi the fait ton 
$4YUPON PAYMENT, of the price or ſum of TEN PoURnx: 
except Tack Petten er perſons iS had" married ef t 
married (ät the time of thei cen ſniom) to the daughter 
of a freeman of the ſaid to-ẽƷñ be! upon payment 
s of the price or ſum of five pounds; with the uſual and xc: 
« cuſtomed fees; provided that pH every fach keit adh. 

+ ſion, they ſhould reſpectively pay for the fame, in cab a 

_ &-/aforefaid ; and that no note br other Tecutity ſhouſd beten 
as a conſideration for ſuch freedom: us by the {id or- 
dinance or bye-law, relation being chereunte had, may wort. 
fully appear. Which ſaid ordinance or bye law hath ever ſince 
the making thereof hitherto been and ought to have been con- 

Rantly ohſerved and kept by the 'niayor; bafliffs, and burpeſſe 
of the ſaid town of NVoribampton: und the fame offdinatce 
or. bye-law is ſtill in full force and virtue, not in the leaſt 


annulled, abropated, or repealed. And BY VIRTUE of the 


ſaid ordinance or bye-law the ſaid Thamts Breton, being mayor, 6 bye. 
and the. ſaid John Fayes, being town-clerk' of the faid town Cr 
of Northampton for and during all the time laid and mentioned i} ONES 
in the ſaid information in that behalf, at the ſaid town of 


Northampton in the county of Northampton aforeſaid, have uſed 
and exerciſed and ſtill do uſe and exercife the liberty, pri- 
vilege, and franchiſe of admitting perſons - PAYING $UCH 
SUMS OF MONEY as by the ſaid bye-law directeu, to be FREE- 
MEN of the ſaid town, who had not nor have any PREVIOUS 
TITLE to be freemen of the ſaid town; by birth, ſervitui, 


claimed, and ſtill do there claim, the liberty, privilege and 
franchiſe of admitting perſons PAYING SUCH SUMS Of M0- 
| NEY as by the ſaid byeslaw directed, to be freemen+of 1 
faid town of Northampton: "who had not nor have any plt- 


was and ſtill is lawful for them to do. W 1 THOUT" this 
„ That no perſon ought to be admitted a freeman of the {aid 
„ town, unleſs elected thereto in ſuch manner us in the ſad 


formation is ſuppoſed :/ and alſo w1THovt this, That they 
« the*faid Thomas Breton and John Feyes" the ſaid liberty, pi: 
6 yilege and franchiſe in the ſaid information/abovementiond, 
«upon our ſaid Lord the preſent RO ufurped and 
* uſurp, in manner and form as in a by the ſaid informs 
«..tion is alledged them.” All and ſingular which ſaid mat 
ters and things they the ſaid Thomar Breton and: John Jon 
are ready to verify as the Court [ſhalt award. Where 
they pray judgment; and that the faid o liberty, aptivilege nl 
franchiſe, ſo by them claimed in form aforeſaid, may Ven 
3 e 1 0 
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1510 That any yah on, nat intitled to;the freedom either by 1 
«.birth.or ſervitude, ſhould be admitted to, the. freedom 1 


« payment of a certain pric os ſum of miney,” was a bad one. Do 
ads Ana; unser. a for e dcſendants argued that \ 
4 ae and valid | 


th 4s The Couar were hs of. cnn « That this 
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7 1 in the n of, members to lerve | in par- Evidence ne · . 
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Upon. the. trial at the laſt Manege bee, ** „Ale the — | 
plaintiff pave in I (at che the writ which iſſued to the ſheriff : 
of the county of ex, with his returm indo wy : to this was 
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annexed. the indenture of return between the mayor and 2 — 
0 the borough of e of * ain f of 3, 4 | "XY 
lad ſheriff, 'of the other. part. 

He allo gave * e the Sets iNued fre a aid Werk ES 
to the returning officer for the borough of Calchefter, diſan- 4 
0 and ren n the ſaid writ and indentute, - | | 

: 1 
3 . 


268. Hy ani proach karge 
4 been 7 and though 
— . with a pen, yet remained Jegible 
v. Frou in. trag ( 8, noqi orig £6 27 oy F e alM 
| | 11 appenred further in evidence, tat th | 


- ginally annexed/to;; and returned with che writ and indenture 
to the ſheriff but was! "Oy! "filed; With the ſame in the 
Crown office. | 


id ul baits Hen oft ht let arch. Wal iT 
The defendarit offered parol eridence, by the xt — 
„ ſaid words and Formmonatey** vere in the p 
und no wiſe obliterated, when the fame was delivered 0 
ſaid mayor, and when it was returned by n to ore 
e to the ſaid indenture. 1 


ne Abe aynerions fatd "i che o 


4 were— 0 


| | | evidence by —— — and: ſupport 
ration ; vix. That the precept, in the * e 
. iſſued, directed to the mayor c of ns apa dne 
{- 

ED 7 Whether the above n as PR words 
and commonalty were not obliterated; when the precept 
| 5Nued from the ſheriff and was delivered to the ſaid ma r, and 
when it was returned by him to the ſheriff, 1 was aum he and 
- ought to have been received. 8 . 


It came on ta be argued dn Tue a 11 {the 224 "I 
by Mr. Serjeant e.g} for the e and Mr. mel for 
„ e ee {4 725 u n 208 i 
Mr. Serjeant Ls r precept pt N u ua - 
evidence whereby we couly prove our Averment © | 
LOC, Eo rio s x: ant 


= They coal not bring para Levidence © 4 1 l 
F "The record muſi be averred, as it Stands upon xn th 15 
as "and, AN. ee mayor the borou 
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. But if; it ſhould be admitted that the) words 100 
5 are, in fact, not obliterated; 5 it a \ precept. refed ta the 
mayor : and no other perſon has 19 88 5 do with it. BY 
the expreſs direQtion, of the awe Af 7 8 Mok 4 25. f. 


—the precept is to be delivered bar even 
« 8 Fes ; and to 10 other } perf on en 5 
16 
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Mr. Harvey, contra—This i is an action upon a very penal . Ten- 


aft-ofr Ferliament:; the A be EPR evi- 
_dencbs; and it is aH, verdi A, therefore ſe 
-in6ſt upon evety thing thatiwe. can objet to 


3 liar” 2 


The plaintiff ſets forth, That the. ſheriff iſſued his precept 
| difeed t to the 1d of — 2 — pro- 


F. — N 


37 7 C8 V. 3. 6. 25. | he procept is to be 5 r to * V, Sect. 7. 


the caporate body; 2 ig 10 1 12 
ing . 4 the conſtant gralice is fot. . 8 Tre precepts 
0 - 
OE TEES gen EE 
tes a pen appeared to drawn ., er. 

« thraugh- the. words. ane: conmenaly 4: but the Ne 1 dc 
* remann legible.“ EMI N r or bailiff,” 


where there 


They ought to 3 parol evidence, « that LE » no Mayors | 
4 was mo e s to * v "This. they 
agt CEC 4 DF 


* 33 


„ rx 


on the 3 I offered the parol evidence of the mayor. 
« that there was uo obliteration at all, when the precept was 
« delivered to him.“ And this was a mere matter of fact 
collateral to the record. It was oy to ſhew what the record 
They ought' to bave offere parol evidence, to prove 
yy and we ought not to have been refuſed to give evidence 
ee * e, * ow. was not the true re- 
cor 


. - 5 7 
1 1006 'Y v. * * 


This is a a Witten in ihe JireAion of the precept.. 

Of which, 2 Salk. 660. Queen v. Dr. Drake, is a proof: 
ere, in ferting forth a ſentence of the libel, it was recited 
with the word * nr” inſtead of © nz ** hut the ſenſe was not 
altered thereby ; . and yet it was holden a fatal variance. The 
preſent variation is much greater than that. The record 
ought to have been ſet forth exactly es it is, In 6 Mod. 167. 

Nen v. Carter, Which Was an indictment 8 d perjury, a 

Tor variation in \ Febiting a a record was A good * : 


" The words land le; gible in the tecord Neha? in HANS; . 
and * N tatlnce Tron, the organ ants 10 
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* "We were: o-form our deg ration upon the pre tir 


Mtide* 7 we are #6-to'adcotnt for the' alter, | - mm We were. 
1 | to produce the precept, to ſhew t ir is at we lune 
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office, and finds it with this mn or e ee T 

3 words were put in / miſtake: 
Ik ey would be , if they eis the fame 
2 if they had never been — elend tobe 


redted to the — officer: and the prʒctice is ſo. There- 
fore as the plaintiff has produced the precept, no parl ei 
35 dence 9 to be received, to ſe it yy 
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= it was delayed for two days, upon Mr. . te- 
firing to have an opportunity of moving for a new trial; 
which" he could not do, by the practice of the-Court, with- 
out laying a ſpecial run for ſuch a motion He ſuggeſted, 
that he had reaſon to apprehend that the es who tried the 
catiſe was of opinion inn the verdift. ERA 
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: the defendant - ſhould not be a fect | to move 10 a A. 
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"The caſe ſhewn was, to by a N rule of n the or 
no new trial can be moved for, after the frit four ſitting days, 
Ci. e. Sundays excluded) of the term; e leave be 
aſked and obtained, for this purpole, 5 I n b 
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days were expired. 7 i. ' 
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tion is 3 . that Mr. H. Harvey has reaſon to appre . 
« bend .that Mf. Baron Srprze, who tried the cauſe, is of = 
« opinion againſt the EE. I that is ſo, there ſeems to 

be reaſon for their being let in to 152 now, for what we 


an have rp. they had ap Lin time, 55 


Juice 3 er reaſon for it; viz. 
That i in * to come at juſtice, the Court might bots their 
own rule; ſince the attorney might conſider the matter 
fil depending, till the caſe was argued. And he obſerved, . 
that this is a 2 of e _ RE” with ES con- 
ſequences. 
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Abb W Mr. Baron n Smyth s report ſhould be 1 
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. 0 — now communicated the Baron's 
2 which ſpecified the evidence, and did not FOO 
any Io > WAY the verdict. 


{ 


Lord Mandi dc = Thi. was a motion for liberty. to 0 
moye for a, new trial, though the four days were elapſed, — 
which are by the rule and praflice of the Court limited for 
making motions of that ſort. It has been objected, « that 

« no ſuch motion can be 2 alter that limited time; as no 

« leave was given for it.“ But 1F there appear, under-the 

pa icular circumſtances of the caſe; Sufficient grounds to us, 

to excuſe the delay; and that, to attain Juffice, there ought 

to be a new trial ; we may make an exception to the peneral 

rule of practice. And therefore we deſired ( palin other 
material circumſtances) to have the Judge“ $ report of the 
evidenee. The Judge does not declare any Allatafatiion at 

the verdick. He certifies the particulars of the evidence; 

and that the jury gave their verdict upon believing a witneſs 

| for the plaintiff 4 gh he was contradicted by ſome of the 
I) $ ee erte Jury had a * to judge of In 

| : credit 
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Grey v. 


elections of mem- 
« hers to ſerve in 5 for the preventing 
2 of ſheriffs and other officers, in the 
« electing and — ſuch members. | 3 
The cauſe of action aroſe at an election of members of Par- 
liament for the borough of - Colcheffer. It came on to be 
tried at the aſſizes for the den,; of 
wa nonſuited, by the opinion of the Judge who tried it. 


The declunitieensdemiocho ety foriche-wietion, and tis 


c. 25. for the further regulati 
liament, 


delivery of. it to the ſheriff; and that the ſheriff, by virtue 


of it, made a. precept- to the mayor of Colcheſter, who was 
the proper. officer, and delivered it to him; and that the 
mayor indorſed the day of his receipt thereof in his preſence z 
and forthwith cauſed. public notice to be given of the time 
and place of election; and proceeded. to election thereupon 
within four days after his receipt of the precept &c. | 

On the precept being produced, it appeared that it was 
delivered to the mayor, in the preſence of two $UBSCRIBING 
witneſſes who atteſted ſuch delivery of it to him : but this 


by a third perſon. 


proof was not offered to be made by either of themſelves, but 


The objection to this evidence was That the proof offered, 
* of his delivery of the precept to the mayor, was not by the 
* evidence of EITHER of thoſe two ſubſcribing witneſſes, but by 

| e ae “ another 
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Thurſday 
26th January 


The time of 
delivering the 
precept to the 
returning offi- 
cer, needs not 
to be proved, 
in an action as » 
zainſt a third 
perſon, for 
bribery at a 
parliamentary 
election. 


1 
q 
* 
1 
1 
= 
. 
5 
1 
4 
# 
$I 7 
#2 
3 
4 
j 
* - 
„ 
* 
LD. 


8 
1 os 
——ů—ů—ůůů ů ¶ů ů b — $- NEE 


nn And v6 Wl 3 2 rn 

2 Bathurſt: tionſuited the - Whertddpony te 

|, Gray vii) mo for a new trial; and the Judge made ry report : 
SaTeyes2 white is-not-ndceſſary 1 to e The ny pee of 


_ andanother;-- e Is GR. ; # 
24th — pe Ft e ol 5518 15 AM * J 

21 Klr Fletcher Norton ati Mr. Coles. old el fo epi "1 

agreed that I it was neceſſary to prove t # « 

. ought to have been proved by the — 3 « 
they denied that it was at all NECESSARY to prove Ge. a. 
dorſement. All that was neceſſary to be proved was the right id 

£0:ooſe members; the writ being delivered 40 che her: 5 

- the delivery of the precept to the e officer,” 5 and ud the 

+ Js 2 een e een 95 Fj 91 01 to | 

, 20 aan 2ff7 1 eee $1! the 

Mr. 1e, contru, for the betend A able 

Nn GS; nior 

W 7. plaintiff ought to prove- - that there wb i ) = 
Niro s rio 11 - -« election had: ald the delivery of the - 97 
g f. + proper err — — tow: yet 1 
| ee: Therefore it cog 19 be properly proved. © ko _ 

io wou 

: [ - wi 6 ae By 23 H. 6. c. 15. $1," lt of ch 

18 to be returned to the ſheriff by indentures * ee 405 

. OL 1 ſtatute, the return is 2 be filed in the petty- dag Ti 
wo 7 4 8 ce. The precept, being annexed" to the indenture, is a « hy 

| and by 10 record, and muſt be proved ar a record; But this precept « aut 
"ur W. 3. c. Was taken of from the indenture ; and thereby became only an „nat 

7. Fr. the inſtrument, not a record. This inſtrument therefore ought ign 
tek Arp to be proved as an inſtrument. And this inſtrument having . W 

| the clerkof © fubſeribing witmeſs to the 'delive ae 'of it to the mayor, it bimſel, 
— Crown in ought to have been proved by: this ſubſe "witneſs, as bein Aer 
Ty, 50 Bach, hon n 

be by him filed. *_ aus "_ ITE _ NN _ pron al 7 Y Way 24: 0 6:10] ms 
e as ie. was a e ts this's eleftion 4 that the neſſ 

ec precept ſhould be delivered to the mayer f.. and alſo - that the 

« ſuch delivery be properly proved; and here are fbi ſub. defence 
' ſcribing witneſſes to this delivery; the delivery ought to Duve 1 

been proved by one at leaſt, of the ſubſcribing witneſſes : : Fg tot > 
want of rd the PA was Properly bs ores . 1 But 

0 S „tap! $ 0 on a 
| The 5 cook time to idee e palzobe: 30, 2 an Whom | 
. of b7\ Lord Mans bind: that the atteſtation of the The 
welle, er to dene time . the precept s being” annere che only. 
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gel drivers the opinion of the 


we huet part of. M. Juſtice af 4was'4 That 

« zz neither of the perſons who Yan the indorſement of the 

« « day the mayor received it, was called, he Wonen thats 
1 ould be.a nanſun «grinlt the mann { eee RR; 

f Wn 


_ 1 8 the W acquieſced, ph” ot ee no We 
tber Bur hg was only decency: by which they ought not 
to ſuffer; It is always decent fog the counſel to acquieſee in 
the opinion of the Judge, at the trial: but it is not reaſbn- 


2 


able that the parties Mbould be bound e it, nr 


_—_ wrong. 


o*y 


- Though this i is an antennas caſe, Kr the bede 0 low® 1 


yet this comes. before: the Court as a — rule e Tae 


and if the Court ſhould agree with Mr. Juſtice Bathunſt, it 
would be always — to prove the time 575 1 d 
of the preeept. | 


The queſtion agitated lakes him was Whether . 4 
« livery of the precept-to the mayor was neceſſary to be 
« authenticated * the witneſſes who had e n 
« names in atteſtation of ſuch nen nf kts 


WI AL chink, that if it had been the caſe of the . 
binſelf, ſuch an atteſtation of the time of the delivery of the 

cept to him and of his indorſing } it in the preſence of the 
— who delivered it to him, might be material: and the 
rule « of the inſtrumental witneſſes being the proper wit⸗ 
*.neſſes to prove a fact which they have Setsitedy ( (as being 
« the. beſt and pro 
defence of the mayor. tel, in _ of, his Wo Gs to 

his "_ n 5 


0 TOY 
"Is the preſent ala © is N tbe. br of the mayor „ biwſelf 15 


is on a collateral queſtion, and concerns a THIRD perſon, to 
whom the indorſement made by the mayor is immaterial. 


The clauſe in the act of 7 88 . 3. c. 25 T. inflicts a 
ſeualiy on the mayor's omitting to indorſe the day of receiving 
che precept: and it is material to him. But this /hird perſon 


can. 


pereſt,) may hold, as far as relates to the | 
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* 3 4 (a9 no hoon whe is indus geh eren: 
15 - when it was atteſted: Thenefope this 1 provi th 
5 greg v Lircumſtances ought #4? to be | 'on'a third perſon, WTF 

„ Smararns. 

T—— A proof of the corporation's right to chooſe members; 

| of the precept 's Yang: as declared upon; and e 

ol it A ny Ene 
tdbereupon; might be enough for the plainti 

to make: and it does not . — hst he — —— 
that he — hav 8 8 opinion . 
Junge holding the neceſſity of proving this. deliyery of the 
| pPrecepato the mayor, BY the _—_— Oe wha as © 

. g fed the delivery, or by one of tl 


Therefore WE are ALL : of er that — 9 
too early in the; caule ; - and 7 5 thers ys to bs tar 


_ 1 r 
RU LE for a vow trial made ABSOLUTE. 


On the Mowiday the 28th of diene 8 Lend lle. 
ali ſaid that Mir. Juſtice e 
had miſtaken his report. 


Therefore let the rule be * tilt the next term; that 
we may have Mr. Juſtice SOIT) —— report. S 


His Lordſhip i to Mr. "Ob, of counſel for the 
Plaintiff, to wait upon Mr. Juſtice Done and refreſh his 
memory; if there was W fats that bap- 


ned at the trial. 
_ [Ryo KRLAKGED, | 
Mr. Cit now reported ee 
4 be was: ſatisfied.” | 
TT e b ee ee | 
2 Whereupon— 7 6 E . 1. l 


| Lord We euere of __— ro 
us err . $44 | 
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10 Black Rep. | 
iced in Trax! 636. 8. U, but 


The defendant not S. P.) 
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Term 1767 Cv. ante, p. 2109, 2116.) 


lied in Mobber 1 767. 1 98 1 0 $3 2 4 x 43% * Ly $2 71 2 I 4 4 * : 5 & J 6 
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(11-99 II EL ate Sane N. Wh 8512 8 . x # 15 1 25. 45 Fe | | 11544555 Fered up for 
Mr. 4fbburft-bad obtained a rule for the plaintiff. to chew defendant, as 


eſe; why che judgment ſhould nat be entered up as of of term when 
Tnnity term 1767, the time when it was.pronounced,. . (See Then he was 
6 Mad." 50, 60. Lord Mohun's caſc, and the fame book 191; alive but fince 


Mr. Wallace was for the plaintiff, and oppoſed the rule. 


3 
- 


„ 


But the Count thought it a very reaſonable one: 
and Lord Mansfield mentioned the caſe of Tooker v. Duke of 
lauert, Hil. 30 G. 2. (which ſee in vel. 1. p. 147, 148.) 


3353 RULE made ABSOEUTE. 15 


Fe i 
a a 44-5 + 


Vide 17 C. 2. c. 8. and 8 9 V. 3. c. 11. The former 
ſſed. 1.) relates to the death of either party between verdict 
and judgment: the latter (ſect. 6.) relates to the death of 
either party after an interlocutory judgment and before final 
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Rex verſus Nathaniel Dawes, Eſq. Mayor of A rebrusy 
ns Winchelſea. 1769. 
85 1 „ | ( Black. Rep. 
8˙5 Fletcher. Norton had moved (on Tueſday 2 2d November 634. S. C.) 
1768, ) to ſet aſide a judgment of ouſler, which had been Judgment of 
then lately ſigned ek the defendant in this cauſe, by ouſter againſt 
default, # * a mayor b 
: | default ſet 


1 | | 5 „ aſide. 
He did not move it on behalf of the defendant; but upon 
the foot of his colluſfign with the proſecutor. \ 1 | | N 


Sir Nercher's clients, on whoſe behalf he made this mo- 
ton, were eight corporators, whoſe rights were dependant 
pon the right of Dazwes to be mayor; which right of his 
[icy therefore deſired to defend. . 


Mr. Dawes had gone through his office of mayor, without 
ly impeachment, till this information in nature of a gu war- 
Vor. IV. A ranta 


— 


1 8 4%59. ranto was brou he ey hims II fuſed b betend iu ny 
as of. 


inffiſted upon ſuffering judgment: tb 8 um 
"Rex faul; alchou 1 a le ceptionable indem Asen Ko 
v. Dawss. fered to him from tlieſe perſons whoſe, corporate rights de. 


—— 
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pe upon his h ng a right o the offic of may 10079 
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Sir Fletcher produced affidavits to prove that the*miy 
neither had been nor was to be at any expence in defendin 
his right to the mayoralty : "notwithſtanding which, he hi 
diſcharged his attorney from acting any further on his behalf 
under a pretence that being now doubtful about the validiy 
of his title to the office of mayor, he had determined not to 
be at any further expence in defending it; though, in fact, 
he never had been at any expence at all, but his expences ha 
been undertaken to be paid, and ſome of them actually paid 
by other perſons. Immediate notice was thereupon given to 
Mr. Dawes, that he ſhould be indemnified from all charpe 
d and expenees which he might incur by makin his & 
« fence: which he nevertheleſs refuſed, and ſuffered this 
judgment of o»/ter to be ſigned againſt him, for want of it. 


Sir Fletcher Norton now offered to give him any indemni- 
. fication againſt any expence attending his carrying on his 
, __ 5 


Tube Cour thought the motion reaſonable; ad 
made a RULE upon both the proſecutor and the defendant 17 


* 0 


Dawes, for them to ſhew cauſe why the 7 of er 


ſigned againſt the defendant ſhould net be ſet aſide; and ald « 
| a Thomas Orby Hunter, Eſq. a freeman of the ancient a 0 
ton of HYinchelſea, ſhould not be admitted to defend, in the | 


+» name of and for the ſaid deſendant; he che ſaid Thame: 0 i © 1, ; 
1 8 Hlunter indemnifying the ſaid defendant from all coſts and Ma 1 
charges attending ſuch defence occaſioned thereby. _ Derly 

Deo ſhewing cauſe againſt this rule, many facts wer WM dad jut 

« up his claim colluſively, or not. But it appeared ſuft mn, 0 

ciently, upon the whole, that the rights of theſe corporators 
Wiahoſe corporate rights turned upon N de anvalidty I called t 

of Mr. Dawes's title to the mayoralty, « uring which they tunnet! 

were elected into their offices, would be greatly aſſeclel / Oo 

the ſypport or deſertion of his title to the office of mayor. there t. 

This matter bore a long and warm litigation: aſter which Uriah: « 
and upon all the circumſtances of the caſe, 


The whole Cour were clear, that the corporation dal Vere f. 
- ſuch an intereſt in the mayor's title to his office, and ſuch e Park or 
68 7 2 - ' Connexion Kant 


* 


Dd 


comerion With it, aud ſuch a right to fee, it ſupported, if it 
vn fe . bar he gaht at len 4s 
048 2198, carporatgr,) ,to. deſeft and giye. it up, in prejudice 
to the, nights. of the gorporation in general, or of particular 
corporatorss,, W en he was. offered a. complete,, indiſputable 
indemnification on the part of thoſe who deſired to defend 
his right in order to ſupport their own. Under theſe cir- 
'cunſtances, they. held that it was not in his power to give 
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bey did not indeed think him 


SIS | * 1 5 » c 


obliged. to maintain his own 
night at his wn. expence, merely to ſupport the rights of thoſe 
5 0 claimed under it; if he either really thought his title 
unſupportable, or found that the maintaining of it would be 
too expenſive; for him to bear: but they were very clear 
that he ought not to be permitted to deſert it, either col- 
lively or voluntarily, when thoſe whole rights depended upon 
it were. deſirous of maintaining it, without any charge or | 


1 bo 


expence to him. Therefore, 
Peer Cun'. unanimouſly— 


RULE made ABSOLUTE. | 


Rex verſus Uriah Corlen. Feb. 17 
12 IS was a conviction by a juſtice of peace, upon the ag” 
third feftion of the act of 5 G. 3. c. 14. for the c. 14. for pre- 
* more effectual preſervation of fiſh in fiſhponds and other ſervation of 
„% OY Sa 0 OT nt, fiſh quaſhed, 
3 becauſe it 


It ſet forth that on a ſpecified day, at a ſpecified place, thereon, that 
Martha Buxton of the pariſh of Aſbborne in the county of the fing was 
Derby ſpinſter cometh in her own proper perſon before the pi e of re 
Juſtice, and upon her corporal oath &c c giveth me the owner, 
laid juſtice to underſtand and be informed that Uriah Corden 

of Chfton in the pariſh*of Aſbborne in the ſaid —_ gentle- 

man, on the 18th day of June laſt paſt, in the pariſh of Aſb- 

birne aforeſaid, did fiſh with a net in a brook or ſtream 
called the Sh Brook, in that part of the faid brook which 

runneth between the manor of Clifton and the manor of 

Offcoat and Underwood in the ſaid county ; 'and did then and 

there take, Kill and deftroy ſeveral fiſh, againſt the form of 

the ſtatute in ſuch caſe made and provided; he the ſaid 


Uriah: Corden * not having any juſt right or claim to take, * See the pro- 


: y any ſuch ; and the laid part o the i : 
lad brook or ſtream wherein and whereupon the ſaid fiſh 4p of this 
Wer ſo taken, killed and carried away not being in any f 
park or paddock, or-4n-any garden, orchard or yard adjoining 
tilt; | Aa'2 or 
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2 aries of petty vat the: cee of ce — 
brock called Schoo- Brook which runneth den the manor 
of Cliften and the manor of Offracte. and —— 
county aforeſaid. And thereupon the ſaid Martha —_— 
te informant aforeſaid, . prays that the ſaid Uriah Cirden 
may be convicted of the oſſence aforeſaid,. according, to de 
form of the ſtatute in ſuch caſe lately made and provided, 
WHEREUPON, afterwards, to wit upon the 1 | day of 
Fuly in the year aforeſaid, at Aſbborne aforeſaid i 15 the county 
aforeſaid, he the ſaid Uriah Corden being by virtue of my 
warrant brought before me the juſtice aforeſaid at, 
"aforeſaid to anſwer the ſaid: charge contained in the aid 
information, and having heard the ſame, he the faid-Uriah 
Cerden is aſked by me the ſaid j uſtice <« If he can fa ay 
„ thing for himfeſf why he the faid Urrah Cvrden 
« be convicted of the premiſes. rocks Forged. n him i 
« -form aforeſaid :” and becauſe he the ſaid Uriah Corden 
| doth not nor can ſay any thing in his own defence touching 
and concerning the premiſes aforeſaid, but doth of his own 
accord freely and voluntarily acknowledge; and confeſs all and 
ſingular the ſaid premiſes to be true, in manner and form a 
the ſame are charged upon him in the ſaid information; and 
| becauſe, all and ſingular the premiſes, being heard and full 
underſtood by me the ſaid juſtice, it manifeſtly appears to me 
that he the ſaid Uriah Corden i 1s gui pow the abo tioned 
offence ſo laid to his charge; it is therefore ADJUDGED by 
me the ſaid juſtice, that the faid Uriah Corden Is CULLTY of 
the: aforeſaid: offence ; and that he be, and he is hereby 
CONVICTED by me the juſtice aforeſaid, of the premile 
- aforeſaid, according to the form of the ſtruts aforeſaid; and 
I the juſtice afore aid do award and adjudge, that "For the 
12 aforeſaid he HATH FORFEITED the ſum of fre 


pounds of lawful money of Great Britain, to be paid as the ey 
ſtatute aforeſaid doth direct. In WITNESS whereof, I the | 

ſaid juſtice to this record of conviction as aforeſaid have ſet 81 4 

my hand and ſeal, at ¶ſbborne aforeſaid, in the county afore- * 

5 , the nee of Fuly in een above-written: We od wh 3 

Ricans Barron (L. 8) appear to 

5 caſe: the 

-This caſe was tice © argued by counſel on both: ſides. 5 3 anc 

e pri 


The kl for the defendant 4 three ate to — 
convittion. | 


1ſt exception 


1 | "m9 AC 2281 
* exception=. et Shut that this conviction was N 1225 
Kon the compa the. QWNERz of by authority Pa \ 2 „ 
erg e e | that this Was a fildipg-without:the CO- N 2 
uno tba © it appears 1 upon con. v. Cab, 
derung dis whole "ft of Parliament, and comparing one 
pag of of wit a another, that the e of the owner is 
chatally dee to the juriſdict ion given to the juſtice of. | 
peace. by by.chis.thi chaule of it. Sce the caſe of the King, 


watt | 2 2 * e 4. K. e 681, os.” ' 
ge. ASE ; 
1 exception. - | There is no oY, that Ni. 1 
as the owner; or who * was N Chatterton's 's 5h 
inlormation is not upon-oath :, and it is confined to the time 7 
of gnng it ; but _—_ , 2 wh was owner! at the ky 
exception. The adjudication i is « that the defendant A 
forfeited the ſum of five pounds, to be paid as the fla- . 
nt aforeſaid doth dire. Whereas it ought to have par- [ets 
age”; «ART and directed to whom it * be paid. 1 
we. was anſwered to theſe exceptions— | : 1 f 
* There are no expreſſions 1 in this aft of G. 3. *. 14. 1 0 
which require the complaint to the juſtice to made by the #2 
e eee er Juriſdiion''s given. 17 
the juſtice, * 6 . N made to him «por cath,” . 13 
2d, The nde has N the whole charge and part A f 5 
o it it, 4 that My, Heyne N as the owner.” {8 
l. The at ieſelf dire © that the party convicted ſhall 5 al 
immediately after conviction pay the penalty of five 2 {4.508 
* to ſuch juſtice or juflices be 5 25 > {hall be con- +8 
a victed, for the-uſe 7 ſuch perſon or perſons As the fame 1 is F 
10 thereby appointed to be forfeited arid paid unto.” It is 1 
enough, to ſay $* convittus eft, et forisfaciet the ſum of money 1 1 
* Juxta A ant, | I Salt. „ * n v. Barret. * 1 
| The Count all SEALANT in, | holding this 8 | 1 
to be a bad one. They thought that a *\right hand ought * Vide ante, D 
to be holden over theſe ſummary convitions; and it ought to Cardin 1 1 
appear to the Court, that the juſtice bas juriſciction 1 in the 1817 1 
cale : they ought to be kept to a proper degree of * ſtrict- 4 
nels ; and not to be made arbitrarily and without authority. : 


In 5 eee Fs ny held that the ow does not —— 
'Aa3- | 


888 
20 
22 


| conſent of the owner, 


"m7 057 ought, at a! lat 1 Fy 757 a Tha 
v. Conan, 


; Wo, that this was Private property'; or tobe was the have 1 


TY Hayn 2 18 the owner,“ was "not upon cath ; and was there. 


they are taken, means to except ſuch, perſons as have a f 


Theſe w were two e e exactly like the laſt above agank 


0 


age gal. 
2 Her 8 r 


nor does it even 12 a 


is plainly implied in "of aft of be the giving the 
penalt to. the eder ſhews it. Here it does not Þ 


e witneſs who gives the julice 0 underſtand « that Mr. 


fore 25 witneſs. The ownerſhip i is not fuliciently charged: 
neither is it confeſſed. The confeſſion goes no further tha 
the matters e pe The words in the conviction, 4 not 
having any ju right or claim to take, Kill, or carry away 
% any ſuch fiſh,” are the words and opinion of Martha Bux. 
fon; not of the juſtice of peace who has made the conic. 
tion: and they are too general. The proviſo from whencs 


right to fiſh in the fiſhery of another. The offence. intended 
in this conviction is fiſhing in the fiſhery of Mr. Huyne, be- 
ing private property. But all this might be done, for aught 
that * 1 5 this conviction, with the conſent of the 
owner. & ought to appear ſo that the Court may be 
able to julge repo, the conviction. be agreeable to law. If 
the owner had been the complainer, that would have ſhewn his 
diſſent: but this conviction is upon the complaint of Marth 
Buxton ; and it does not appear that the defendant has been 
guilty of fiſhing in any water being mere property, 1 


Per con“ unanimouſly— 


1 Convierien n 


Rex verſus John F letcher. * miſſio 

Rex verſus William Gould. 
THI 
& the 
conviericns ay a5uzd; 647 


ATT G corrupt 
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mY Cox 1 7 you, "behalf 775 * Pk: 2900 he 
t. be diſcharged on filing common bail. He moved 

a the foot of the , plaintiff's, e bein Og 
to 0 b him to ſpecial bail; for want of being ve enough, 
25 to the exiſtence of the ds > for, that the Plaintiff had only 
ſworn ( that the defendant was indebted to him in the ſum 
« therein mentioned, As APPEARS by the _ bankrupt's books, 
« „nds the Plaintiff woo believes,"  -- | 


1 


160 fa there was a difference g 25 the caſe 1 
ae or adminiſtrators and the caſe of an aſſignee under a 
commiſſion of bankruptcy. The latter might procure ſtronger 
evidence than the former : the aſſignee might procure a poſi- 
tive affidavit from the bankrupt himſelf. An aſſignee there- 


fore ought to go further than merely ſwearing to the on | 


” 's books and his own belief. #7 


we} 3 anſwered, that it was not reaſon- 
le to put it upon the aſſignee, to procure an affidavit from 
the bankrupt :_ the bankrupt might perhaps refuſe to make 
ſuch an affidavit. - Beſides, it has been ſolemnly ſettled & that 
« ſuch an affidavit. as this, is ſufficient.” It is as certain as 
the nature of the thing will bear. In a caſe between Bar- 
clay and others, aſſignees of Styles and Styles, againſt Hunt, 
in Michaelmas term 1766, we took time to look into the caſes 
and conſider : and I gave the reſolution of the Court. [See 


this caſe and reſolution, ante, P. 1992, to 1996. M. 7 G. 3. 


The whole Court agreed it to be a ſettled point, 
« that ſwearing: to belief, in this manner, was ſufficient for 
« an executor or Lag or an aſſignee under a com- 
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Sutton werſur Biſhop. 


Morrow DENIED, 


- 


Tus was an action of debt brought Aenlt Bilbp, for 
the 500 J. penalty, upon the 7th clauſe of the ſtatute of 
2 G. 2. c. 24. (for the more effectual preventing bribery and 


2 corruption it in the election of mmh to ſerve in parlia- 
; Ly $4 fur I cc 
eee. ment: 
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(1 —_ Rep. 
665. 8. C.) 
Offender on 
ſtatute for 
bribery in 


T parliamentary 


elections diſ- 


covering another ſo as to be l and Et having been before that time himſelf 
convicted, ſhall be indemnified and diſcharged of all nn and difabilities. h 
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8 ——— plaintiff, at the laſt Reading. aſſibes; · but not fairly and repu. * 

Raub. datly,..as the defendant. alledged; ivlia!, therefore moved to ſs 
= it ſaſide. 201 to las AR unt 10 ii acht log 

| F 7... gee -./ 
CT This caſe was particularly circumſtanced, long debated, md 
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The defendant Biſhop received a hribe of five guineas 
dne James Earle. g deal to diſcover be 
to indemnify himſelf, purſuant to the 7th clauſe of this flathte, 
"whereby it is enacted © that if any peo onen Age 
n this act, within the ſpace of twelve months next 5875 fuch 
©" eleRion as aforeſaid, diſcover any other perſon of petfons 
ENS: ©« offending againſt this act, ſ tha? ſuch perſon or perfons fo 
 # WU diſcovered be thereupon convicted, fuch perſon fo diſcorey- 
e ing, and not having been before that time convicted of in 
«once againſt this act, Thall be indemnified and difcliarpe 
4 from all penalties and diſabilities which he ſhall then had 
« incurred by any offence againſt this act.“ Aceordingh, 
the now defendant Br/b9p made this diſcovery of Earle, upon 
$ the very day of the tranſaftion, to Mr. Gray, an attorney, 
. | | Who was a commiſſioner to take affidavits; and at the ſame 
time made an affidavit of the fatt, before Mr. Gray. This 
was done upon the 16th of March: and an action was there. 
upon brought by one Bingky againſt this James Earle. 'The 
writ againſt Earle, at the ſuit of Bingley, was ſerved upor 
Earle within three days, viz. on the 19th of March. Two 
months after this, the preſent action was brought by the pre- 
fent plaintiff Sutton, againſt Biſbop, the receiver of the' bribe; 
who had two months before made the. abovementioned. dif- 
Eovery. The proceſs againſt Bibo, at the ſuit of Sutton, vm 
f vel upon Biſbop, on the 18th of May. Both theſe cauſe 
5 (of Bingley v. Earle, and Sutton v. Biſhop) were ſet don ſot 
trial on the ſame day; and were actually tried within half an 
hour of each other: but the cauſe of Sutton v. Biſhop ſtanding 
firſt, and as firſt entered, upon the judgeꝰs paper of cauſes, he 
would not invert the order in which they ſtood upon his paper, 
by trying the other cauſe (of :Bingley ws! Haie,) firſt, though 
that action was firſt commenced. The conſequence was, that 
Sutton got a verdift againſt Biſhop! r For, Biſap could not this 
that he had made a diſcovery of another perſon ſo 'as' tobe 
thereupon convicted. Bingley, on tho other hand; got a ver- 
dict againſt+ Earle, upon the evidence of Hip. But this ver. 
diet came too late to avail Biſbop in his vDñ cauſe at the ſuit of 
Sutton: for, a verdict had already been given againſt him; 
which, as his counſel inſiſted, could not have happened, if his 
cauſe had been tried firſt, as it ought to have been. 1 
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ue counſel for the plaintiff Sutton argved, that Biſhop was 
wot entitled to the protection of this clauſe. They ſaid, be 
FRO, a witneſs in the cauſe; not plaintiff: Bingley, be 
plaintiff in the action, was the diſcoverer; and the only one 

"who could take benefit of this proviſion in the aft. Beſides, 

1 can never be eſteemed a complete diſcoverer: he had not 
proſecuted up to cunuiction, when the verdit paſſed againſt 
him. At that time, there was no verdict, much leſs any judg- 
ment againſt Earle: it is the judgment, that renders it pro- 

peil a conviction. A ſubſequent proſecution of Earle could 

not avail Biſhop. If a verdict alone is to be conſidered as a 
coaviction, and if a witneſs may be eſteemed a diſcoverer, yet 

this defendant Biſbop would not be intitled to this indemmfi- 
cation and diſcharge, by giving his evidence. For, the clauſe 
ſays, © The perſon diſcovering,” not having been before that 

4 time convicted of any offence againſt the at : whereas this 


witneſs was convicted of ſuch offence before the time of 


* > * F 


: 


giving his evidence. 


The counſel for the defendant Biſbop argued, that their client 
was undoubtedly ſuch a diſcoverer as the act meant to pro- 
tet; that a witneſs may be conſidered as a diſcoverer, and 
more properly than the plaintiff in the action; that a verdict 
aganſt the perſon diſcovered, is a ſufficient conviction of him 
within the intention of this clauſe ; that the words © not 
having been before that lime convitied?” manifeſtly refer to 
the time of the original diſcovery, when firſt made, and not 
o the time of giving eyidence at the trial; and that the Judge 
aught to have tried that cauſe of Bingley v. Earle firſt, and then 
evidence might have been given of the verdit againſt Earle, 
upon the i debet”” pleaded in this cauſe. The defendant 
Bien was, clearly, they ſaid, intitled to the benefit of this 
proviſion ; and therefore he ought to have liberty to avail 
himſelf of it in ſome mode or other; either by ſetting aſide 
their verdit and granting a new trial, or by ſtaying the poſtea, 
or arreſting the judgment, or at leaſt by an audita querela. 
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N. B. Lord 
Mansfield did 
not interfere 
in this; not 
having been 
preſent at the 
1 of 


SUTTON... ..- 


v. Biszor, , 


demnity, or at leaſt not to ſtrip him of it. They | 
alſo that Sutton ſhould complete his judgment; but that his 
proceeding upon it ſhould be ſtayed. „ m 
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They held, that in this caſe, the defendant Biſbep was to be 
Fe the diſcoverer. His application to Mr. Gray and 
* » 1 - "I 
making an affidavit of the fact was the firſt and original diſco. 


very. The action was brought thereupon againſt Earle: and 


Earle was convicted, upon the evidence of Biſbep. The other 
witneſſes were only ſupporters of his diſcovery. The Tlauſe 
in. queſtion ſpeaks of the diſcoverer, in the ſingular number. 
The proſecutor could not be evidence for himſelf. If no one 
but the proſecutors could be conſidered as the diſcoverer, the 


. clauſe would be ineffeQual, 


They held, that the words © ſuch perſons ſe diſcovering, and 
“not having been before that time, convicted of any offence 
« againſt this act,“ clearly relate to the /ime 75 the original diſ- 
covery: and therefore Biſhop's having been himſelf convitted- 
before he fave evidence againſt Earle in the cauſe laſt tried, 
is no objection at all. The grammar of the ſentence te- 
quires this conſtruction. The original diſcovery is the true 
merit. If the offender ſubſtitutes another in his place, ſo as 


to be convicted, that intitles him to be himſelf indemnified 


and diſcharged. If another perſon inſtitutes a proſecution 


grounded upon ſuch diſcovery, the diſcoverer is only a wit- 


neſs in that cauſe ; he has no power over the condutt of it: 
but when a conviction of the perſon diſcovered is obtained, 
the end is then anſwered, and the diſcovery is then rendered 
complete and perfect. IEF DAMN ot” 


It was made a queſtion, in the argument of this-cafe, 
„What, ſhall amount to a conviction, within the ſenſe of this 
« clauſe ?”” It was ſaid that a verdict afone' was not a con- 
« viction.“ And they held, that in civil! actions, a verdift is 
nothing without a judgment. This is a civil action; an action 
of debt for a penalty : nil debe“ is pleaded. The defendant 
is not convicted of the debt, till judgment. Therefore they 
were of opinion, that it ought to be completed by a judgment. 
But they were alſo of opinion, that after it ſhould be ſo com- 
pleted it would relate back to the time of the original diſco- 
very. And they thought that Bingley ought to be at liberty 
to enter up his judgment; in order to intitle Biſhop —— oh 
thou 
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Biſhop was inf in fone 1989 

Maus he fhould receive it, was not — 1969! 
determine. The verdict obtained againſt him could not be ſet gyrrggt 7” 
ide for Nregulariiy becauſe it Was not irregular.” There was v. Hit ro, 
vo pretence to arreft the judgment ;* becauſe nothing appears; | +  - 
apon the face. of- the record, to juſtify it: and the Court ought 
ot to arreſt qudgmenits upon matters not appearing upon the 
nice of the record; but ate to judge upon the record itſelf, 
that their ſucceſſors may know the grounds of their judg- 
ment. An audita querela, it was agreed, would be a proper 
method, and the moſt unexceptionable one, and was the old 
legal remedy : but as it had been long diſuſed and would be 

xenfive, they choſe to do it, if it might be ſo done, in 
2 ſummary way, as being more eaſy and leſs expenſive. At 
length, they were of opinion, that it might be done by a 7; wine | 
rule, particularizing the circumſtances of the caſe, and upon 
their ſtaying the execution of Sutton's judgment againſt Biſhop. 
This rule, they ſaid, would be a record of the Court: and 
the ſpecial reaſons of making it would appear in it, and be 


ypon record. 


For the preſent, they diſcharged a rule at this time ſubſiſting, 
« for ſtaying the entering up the judgments in the reſpective 
« croſs cauſes: but they made a rule that all proceedings. 
upon both theſe judgments ſhould be fayed till further or- 
« der.” And they propoſed to make, afterwards, a ſpecial 
rule to the effect that has been above- mentionſ . 


- & 


+ Wedneſday 
' 8th February 


the trial of an information in nature of a quo warranto. and ſervice 
It was as follows: viz. | | ſufficient to 


e Ter giode 3 intitle an ap- 
"This was an information” in the natute of a quo warrants Admitteda 
againſt the defendant, to ſhew by what authority he claims free burgeſs 
to be one of the freemen or {ſworn burgeſſes of the borough ed eqn , 
of Colcheſter in Wie to which, the "defendant pleaded ſpe- — 56 
cially; and the King's coroner having replied and denied the of that cor- 
allegations contained in the plea; the following iſſues were poration re- 
joined upon the fecord; br. r een 

1 27 See gg eres ED r 5 rentices be- 
1ſt. That within the ſaid borough of Cvlcheſſer there is not, burgeſſes. 
nor at the time of exhibiting the information was not, nor 
during all the time aforefaid whereof the memory of man is 
not to the contrary hath there been, a certain ancient and | 

; 133 * laudable - 


** \\ * 


Gen 


4 
* > 


— 


CS 
22 x 


_—_— 
"IF — I $45. wt a, — . 8 * 2 
8 . _ 5 „e $4. — 2 | * 3 
5 . "TER 8 5 «ones 22 <ul q aro. — . < — Mi 4 5 a. 8 
* * _— , * Ss > i = _—_— 8 7 0 . 6 * + % o _ 
2 r Xx os, » 7” * ©. $I Ee Re ad SR ET Bi aocs 3 8 1 5 | « 2 F _ . LESS N 3 w — Pn eo, ; . 

1 1 Wa ay S n * ip a, 5 1 * * 2 7 e Ink » 8 2 Ea * 8 9 1— 2 Gl 2 * * pI, 98 2 + 7 r - n 

0 N r 2 1 . Ly r E __— : [ 3 * A k >” 1 2 4. 2 mai rt: — 

: g LF ig KA - no. N 0 1 erer e. 1 v, * ' \ / Mis + YE rH 0 8 of 4 72 * 2 
2 1 1 2 Pe”! a4 gin 8 r 2 . nnn 8 3 = a _ 
_ —_ \ . 


1 der? A 
Fs ot $1. 4 > 
. i; K 2 


A . Ln * * . 
3 D e M e 
* "ex 0 7 3s 2 — — * _— 4 aq 
en "vg ö r - 
Ps 6 CE gz. FELT VC 1 * 5 
. 


PA — 

AE". 

<% . 
9 


* 


be Pray wi 


Sr e there whed nd, approvedy hay 15 0 fg 
8 who had ſetved an efprenticeſbip. by in. 
for . 
N mitt 
ee 5 


880 


. * That the 3 vr in * manner, r\SERVE-an 
prenticeſhip for the term of ſeven years unte ane, 7 


ahn 
— otherw iſe as of 5 wor. Meryl. "RE! "no 1 


WO. LA 


1\ 


3a. That the defendant was not 5 in * manner bun an 
apprentice to the ſaid John Steward: otherwiſe Stuart 5 in. 


kaut. FOR AND. DURING the fas; term. 

Ach. That the ſaid John Steward otherwiſe Stuart, at the 750 
time when the ſaid defendant was ſo ſuppoſed to be bound an George 
apprentice to the laid Jabn Steward otherwiſe $tuart, and and ah 
during the whole time of his ſaid ſervice, as not 1 and ſw 

1.4 or ſworn burgeſſes of the ſaid. borough. Pay es 
th. That the defendant did not become. 4 intilled to be Any 
admitted into the ſaid office 4 a freeman,” or [worn burgels 4 on the 
the ſaid borough. b ther if 

6th. That the defendant did not in due manner take kre Cor- — 

| oral cath for the due execution of the ſaid * of a freeman « W 
or ſworn burgels of the ſaid borough. f * 

| „ 
71h. That the defendant was wo? duly admwitied into the office I « geb 
of a freeman or ſworn bucgele ef the laid horougn. « {et fo 

Sch. That the ſaid didn was not nor 15 4 freeman or And 
ſworn burgeſs of the ſaid wen, rg. 1 the 4 as in 
pleadings. | | dnt upo 

The cus ron ſet i in the defendant $. PEW: was ADMIT- But i 


TED. - And it 7 in evidence, that at or before the feaſt 4% 5 
of St. Michael the Ar hangel 1731, the defendant went. to live deſendan 


with John Steward otherwiſe S7uart in the pleadings ment King pe 
UPON LIKING, in order to his being bound an apprentice, at 9 45 
continued to live-with and ſerve his ſaid maſter in that manner, 
until the 24th of July 1732; WHEN he was bound an apprentice 
to the ſaid John Steward otherwiſe Stuart, by indenfure, for the 
term of {even years, to commence N the feaſt of St. * 
1 


N . 
= -» Fa 
- 515 


ile 2 an app 
* this _ 5 
an 
22 ben an id of ie erm Gl do a ind 
ture, in the following words 1 7, |Sfeinward let 22 
« Rove to John Finch, for the reaſe 


« * . 23 5 Finch, Fohn Steward * 
nd witneſſed ® Fob (ig 3” 
Jn 7 — Was NOr a of the ſaid borough of Col: 
27 That from the time of making the ſaid indorſement 
rſuance thereof, the ſaid defendant lived with 200 
ſaid JohN FINCH, for the remainder of che ſaid 


2 10 the . indenture mentioned. 


The CORPORATION=BOOKS were adi; ws e 


entries in the ſame read, of the indentures of apprenticeſhip of 
7225 Godfrey, William Cook, Jacob Foliard, Fohn Moodroſſe, 

Gauge May, George Bull, Robert Brown, and Abraham Bowers ; 
and alſo the entries of the ſaid perſons having been admitted 
and ſworn burgeſſes of the ſaid e a copy of the 
faid entries. : 


AnD upon this, the j jury found a verdi& for the defendant, 
on the firſt and fourth iſſues; and for the King, upon all the 
ether iſſues ; ſubject to the opinion of the Court on the fol- 
lowing queſtion—. 


„ WHETHER the binding indenture, al lieu for 
* ſeyen years, in the manner before Rated, are SUFFICIENT 
« to intitle the defendant to be admitted and ſworn a free bur- 


3 s of the ſaid borough of il under the CUSTOM: 


forth in the pleadings.” * 
And if the Court ſhall be of opinion « that the defendant 


as intitled, then a verdict is to be - entered 5 for the defen- 


dant upon all he Hues: 


But if the Court ſhall be of opinion « that al A 
« was not intitled, then a verdi& ſhall be entered for the 
2 upon the f firſt and fourth ny . and for * 
King RD ny * other iſſues. 


Joux Mos ron, for defendant; . 00 


ET 28 


KRienand Lricn. 8 


8 | Aſter 


2 of his time; to ind 
« him of all var my wings during his time, and - a the end 


t not dated. That the faid - 


— 
J 8 2 f 5 n ar 0” 
* 7 is »*% 44 — N * 8 A EY - R 
. _ bi. wy — * 


' 
r Y Are rn 
3% Saks whe | 

TS 


: ren 
4 e 


5 . — 2 — - £5 — r Pits — ee ITE FI Eo : Ss 
: d wc — — I > CC: 2 T.. CCI. 8 = = _ . ny — 8 „„ SLES 
e 7 r 2 — 2 fa th 8 A. Av 2 e 28 2 I. A 4 8 2 * ww — 4 CEL. 2 5 2 3 i T Tat 5 b —— nt 2 — 
* "I 2 3 ry — — 2 8 41 Jer: = * S pr: i * > "a — r 2 YEE : » ma ws, 3 x —— * * — 
- : e — — —— 7 — uy ta n — — — = 1 — * O S 2 — a — - — 12 — —— — I 4 — h — — wa Lo wg ata. a. 
a ee 75 — 2 2 * 982 Sh * 2 * 2 — . r * ih L 8.8 r ® : WW * Ic ne 7 1 3 8 hb Nog <a hy 5 hs 
1 — $ - . by > 5 * 9 * x — 6 D — - af * N 5 - 4 »+ L 8 L 4 w\ dn as _ 2 D # * 7 — F767 3 » 4 ' "oli 
N N 1 e * 8 * — 2 L 2 3 Wy 2 EF. .M — f RG os ” 1 who 1 2 3 — „ 6 6 1 yy 7 . CLIO ACS M1 1 [7 y 4 * 4 — 
8 * 4 « "net att oY. Sod Fg 12 * n B yo : ay . . = OX. _— "= 2 * 1 
e es os $4 ! A —＋,⏑‚ , 7. AER es : 88 — == Tn” 
2 x "Ss N * , b "+ 2 * Pre DN 4 aa: E . 1 4 1 — 2 6-364 9 1 SC, 
A yy PP *. wh 5 oy Hs 5 5 2 WR” ln" WIS "+17, 2 * X Samet, * Ce 5 
\ 3 . tk : gw bo ec 2 44 Ne 8 * — — Gs Ga * * 
. fo vary EY 2 * hy = ; Ir 
K oY , *> & TY A * — k » em a 8 
4 a N 8 b enki”; bh "TY — = 


. 


22 


* 
— . 
. 


Aon ew 


bes 
* 
. 
. Rat 2 


8 


py = E 
2 7 * 3 
4 5 . 
ee. . 
8 a I Nee 
230 3 „ * * * 
F 
key >, a. 
= 1 T4 


"IL ho 3 © 


= 

Tn e 
Ns 0 
7 y * 


* £2 —__ . 
* wp Wh _— » 


od. 
3 


o 44 
a * r ay, 


. »— Mg yp 
2 — o. , 
8 ] 


* 
2 $ * 
5 4. 
"AY "8? 2 2 
; 3 
1 F * ; LEY 
_— A 8 
0 NF. U bl þ + $ 
; * 2 1 
1 * 8 4 
1 1 Wt 
. e 1 FAS... 
3 mrs; { 7 
F 
„ "iS 
„ 
" vis F \ 
; 1 2 * . * 
, ty * 4a 
e 
2 6 n 
1 


. 
e 


_— — 


** wow FR 

#uſſedon'the bench, 4 at 1'F r i my rn 1 155 22 

gs Wha FIG en UNIT 1 613413309 "th 4s « an 

_ „The Cava thought that FS to have been leſt pus 

PA | 5 

Wo the jury: but as it now ſtood, they were of opinion that 9185 

| Fins Id be.a and conceived that ſetting aſide 11 
. the, verdict, _ granting a new trial, with liberty to amend Fry 

| - the pleadings, would be the beſt; method they could: now! rere "Ba 

it . 5. Accondinglys agree ann. TY rule. the po 

© e 

"Verdi ſet * and a nend en TE lbery erat 

1 for the defendant to amend his plea; upon payment a 
of t ET the ce to 1 eee Aeg Per 

| a upon: 
Up 8 gth Rex verſus Guardians of he! poor of the dy 2 
| Feb. 1769. | 0 bur the in 
* anter 25 A ſupe 

( 1 Black. Rep. count « 

ee e Seals Lieb ſhewed ls wy a n bat | 

Mandamus ſhould not iſſue, directed to them, commanding them to Stoct 
1 aſſeſs every inhabitant, parſon, vicar, and others, and every not, in 

of poor to occupier of. lands, tenements, tithes impropriate, and pro poor: 
make a rate, priation of tithes, in the ſaid city and the pariſhes thereof, is ardſon a 
bat firſt. EQUAL proportion; for the maintenance of the poor in the 1345.) 
teren laid city, and the pariſhes —.— 5 nr Ge 2. fad. cen 

5 cog ect. 20, ] , | —5 ir 

5 « ſtock 

Mr. Rebinſen Mr. Ladd, and Me. Nona were nb ths court T. 

uns ſide. 3 | 

- | It ist 
Mr. Dunning ( Solicitor | General) 8 Sir ir Fehr Non, at pariſh ii 

Me. Sayer were of the other ide. El « eftate: 

h N « the pc 

This corporation ſor maintaining the: wood within they | probably 

of Canterbury was eſtabliſhed by 1 Geo. 2. flat. 2. c. 20. by impractic 

the. name of Guardians of 1 poor of the city of Catier- that caſe 

« Bur This is a public act: T by the 36th ſection, 21 tamed pei 

perſon aggrieved by any rate may appeal to the next quarter. TS) 

ſeſſions. The laſt rate was made in November: and, though As the 
a ſeſſions had been, en 888 it t had ok: eee quarter-f 
from.” 889752 WIN) a nandan 
F | ae tem 

aner the mandamus, it was Laid —That dens 18 [nnd proper 
f | already ſubſiſting, made in the ſame manner as theſe rates bart 1 remedy 
uſually. been made ever ſince the year 1730. That the clergy: the church 
men in Canterbury are the perſons who apply for this mand fuſed to g 
mus, upon an apprehenſion of; two grievances; one, „ that lar perſon 
" _ themſelyes are over-rated 4 the —_— 6, that other Meal; at 

4 „ 5 a 5 482 — mak aking a 


A perſons are hot rated enough: “ but their affidavit only ſays 
0 — are perſons in the city, who have perſonabeftate 
« and ſtock in trade; without ſpecifying. any particular per- 
ſons; and <: that there are many of the inhabitants there, who 
particular inhabitants or ſpecies of buſineſs. 
| "4% $ f 2 M4 43g +. 4.44 „ F.7 


? 
141 
411 


carry on conſiderable buſineſs there, without | naming any 


Earn 


RR v//Can- 
TERBURY-" - | 


Foo. : «50% 


But perſonal eftate and flock in trade are NOT RATEABL Eto | 


the poor-tax, by or under the 43 Elix. c. 2. nor can they 
be rated to it at all. The preſent rate is a fair and equal 
rate, and not yet expended. 


Perſonal gſiate is not generally rated to the poor, through- 
out 2 kingdom; and very Nldam to the e unleſs 
upon a re- aſſeſſment: and it is very difficult, or indeed 
ſcarce poſſible to rate it. In the caſe of The King againſt 
the inhabitants of Shallfleet, Sherrington's caſe, H. 7 G. 3 *. 
A ſuperintender of ſalt- works was holden not rateable on ac- 
count of his ſalary. | | 


Stock in trade can not be rated. Leſſees of lead-mines are 
not, in that reſpect, liable to be rated to the relief of the 
poor: Governor and company for ſmelting lead, c. v. Rich- 
ardſon and others, M. 3 G. 3. (which vid. ante, p. 1341 to 
1345.) A farmer is not rateable to the poor, for his ſtock : 
Dueen v. Inhabitants of Bartin. 2 Lord Raym. 1280. It is 
there indeed ſaid “ that a tradeſman is rateable for his 
* in trade: but that was not the point before the 
court Te | | 


It is true, that it ſhould ſeem by the caſe of Shoreditch 


pariſh in Carthew 464, Mich. 10 W. 3. „ that perſonal 


* See it ante, 
p. 2011 to 
2015. 


+ And it has 
been fince 


determined 


otherwiſe, in 


the cafe f 


The King v. 
The church- 


wardens and 


overſeers of 
Ringwood, 
28 June 
1775: which 
vide poſt. p. 


« eſtates were then thought liable to be rated to the relief of 


« the poor.“ But the practice has been contrary ſince : and 
probably the old notion was deſerted from its being found 
impracticable. At leaſt, the perſonal eſtate mentioned in 
that caſe muſt be underſtood to have been liquidated aſcer- 
taned perſonal property. „ 7 1 5 


4 


As they have another ſubſiſting remedy; R's | appeal to the 


quarter- ſeſſions, the Court will not interfere by granting them 


a mandamus, It was holden in Dr. Butler's caſe v. Cobbet, 
caſes temp. Qu. Ann. p. 254. that a mandamus is not a 


4 proper remedy for an unequal taxation: but the proper 
remedy is by appeal.” And in the caſe of The King and 
the churchwardens of Weobly, im 2 Str. 1269, the Court re- 
uſed to grant a mandamus directing the inſertion of particu- 
lar perſons in the poor's rate: for that the remedy was by 
appeal, and this Court never went further than to oblige the 
making a rate, without meddling with the queſtion “ who is 
| 00 
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I this real 


bliſhed 3 It is true, that chis Court: will nat en 
into the quantum of the rate and the exact equality and pw- 
portions of it amongſt the ſeveral individuals that are rated; 
But they will not permit the omiſſion of a whole claſs of yer. 
ſons who ought to have been rated. Now we have ſworn 
and proved that there are ſeveral perfons in the place, who 
have petſonal property and who have ſtock in trade there, 
« and yet are omitted out of this rate. They ſay, ind 
« that ſuch a ſort of property is zo rateable'at all. But this 
is the very. queſtion upon which: we deſire the deciſion. of the 
Court. We ſay that it is rateable ; that it has been akugy 
wnder/iood to be rateable ; that it actually is and þas been rated, 
in many places; that the deciſions, in this Court have been 
« that it ought to be rated ;** that the caſes they cite are no 
authorities ta. the contrary ; that many perſons vote for mem 
bers of Parliament (in ſcot and lot boroughs) on account af 
their being rated for their perſonal-property. . We bs pk 
the rate as being radically wrong 7 they ought to have ratel 
all farts of rateable property. On the contrary, they haye 
left out one part of 1 property made rateable, by the fatute, 
The legiſlature have delegated the power of providing fur the 
poor of the city of Canterbury in the preciſe words of the 43 
Eliz; c. 2. And our rule is in the ſame words with both, 
Every inhabitant ought to be rated according to the viſible 
_ eſtate, both real and perſonal, which he has in the place. 
2 Bulſirode 354. And we ſay, that as we are rated for out 
tithes, it is but juſt and equal that all other viſible eſtate, al 
other rateable property, ought to have, been rated likewile- 
In the caſe of Bartin, 2 Lard Raym. 1280, 1281, the mules 
expreſs that a tradeſman is taxable to the poor-rates, for his 
« lock in trade. And in the Shoreditch, caſe, the ſeſſi 
quaſhed the ſecond rate, becauſe, though the perſonal eſtatet 
- were named in it as well as the real, yet the perſonal eſtats 
were not charged in proper proportion to the lands: ande 
ſeſſions-· order was confirmed by this Court. | Carthew 40 


+7 ö 


But ſuppoſing it to be doubtful, that alone would be a ſoffic 
ent reaſon for granting a mandamus, Let them return «that 
eit is not rateable :** and we will controvert their return. 1. 
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Court cant iſſue a mandamus to make an gun rate: it id 
within the juriſdiction of the juſtices of the peace, to judge 
whether a rate is equal, or whether proper perſons are put 
nts it. If it be unequal, or if perſons who ought fo be in- 
ſerted are omitted, it is matter of appeal, and within the juriſ- 
action of the ſeſſions. . But the preſent application is made 
to this Court per ſaltum : this rate was made in November; a 
quarter. ſeſſions has been holden ſince; and no appeal made to 
it, from the rate. Beſides, it does not appear that the per- 
ſorial eſtate and ſtock in trade are clear, liquidated, aſcertained 
perſonal eſtate and Rock in trade. So that there was not, 
1 proper foundation laid for granting this 
Mir. Juſtice As rox agreed with Mr. Juſtice Yates, 
that the perſons Who complain of this rate have done wrong, 
rung, bug this Court per ſallum, without appealing to the 


? 


$477 3 
. 


He obſerved, that it was odd that ever finge the caſe in Bul- 
fade (which was above 140 years ago,) the rule ſaid to bo 
then ſettled ſhould never have been carried into execution, 


nor any determination made in purſuance of it. He thought 
there was * difficulty and gueſs-work in taxing perſonal 


property and ſtock in trade; and that it was ſcarce practicable 
1 aſcertain the true guanlum of either. No caſe decides 
that it is rateable” and probably the ſtatute of 43 Elia. 
did not intend that it ſhould be ſo. 
Vor. IV. 15 B b However, 
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Poor. «give no "obiter opinion about pe rfonal rope perty” or Rock ! in nes 
_ trade being liable to be rated. Wh he intimated that Jon „ 
_ contfar a ought to x g0 a reat way, towards- overturtiin * 
3h iy Fold dium; and that i they were. liable, the ouglit.a - WF 
7 leaſt to be viſible, Tiquidatec Aan N not loole, fluc. nur 
| [EAT 5 by, | | 
<4 144 Ty Mr. Juſtice Yates and 0 Janice 4 Rex 4 
« that the proper method to have been taken i in this caſe, 7 
1 te would have an appeal to the 1. ral 2 * obſerving, at ne 
=: the ſame time, that b 17 C. 2. e felt. 4. an appeal if R. 
3 given to perſons who have any obje to e 22 | . 
Put e or ” out of the rate.” 5g 694 
| a 1 
N He added, —— 17 4 did not know 9 this 8 ever Lnegrove 
granted mandam to make an # A 
0 PAT OR i 19 5 Mr. A 
: he preſer 
| Mr. Juſtice Yates thereupon repeated, and Sir Eifeler Nv. i 
ton Ju « that the Court could not & grant bl mandamus to e 
6. ee ee ee b i | a freſh pa 
ator, 
The Coviie eeglichly lend; Der they bed 
4 ns opinion Whether perſonal property and n in trade were Mr. M4 
| ee ee een 0 FE Jews of 
3 | peremptor 
- They Weed to think that the faireſt 0 4 would bs ropative © 
for theſe guardians of the poor to ſtate the matter /pecialy, that though he 
the Court "might have certain facts to judge upon. allo cited 
| damus lies 
At preſent, they Acne te ruſe now depending.” „ tute,” 
F „es. Diegner. Mr. D. 
gt this manda 
1 | | * ſpiritual 
* Vide poſt. | On Saturdey 26th Ps 1770, in the cola of 2 Kin 'Th 
3 We N ; | againſt The Inhabitants of Witney, the queſtion « Whe: 5 
: | ther ſlock in trade was liable to be rated to the = will, the 
rn poor-tax,“ was again before the Court; and Lord be 1 
and lock: in Mansfield was then preſent : but the ak being * 
trade, rateable perfectly Rated, the Court would not ave a genen K 
deo the poor- opinion, upon a vague ſtate of the caſe. I hope, here- WH dun, in 
e 8 after to communicate this caſe of Witng, at large: 1 ih inſtance 
may now be ſeen, in Mr. Bott's Collection of deciſion t was una; 
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R. Downing {Solicitor General) ſhewed cauſe againſt 


Lnegrove, Fo 


Py © 


the preſent term; there having been a decree of a court of 
delegates, in Levegrove's-. favour, and in affirmance of 'the 


a freſh party, one Bethel}, who claimed as next of kin to the 


Raines, and 1 Salk. 299. S. C. where the Court granted a 
peremptory mandamus commanding the Judge of the pre- 
rogative court to grant probate of a will to an executor ; 


damus lies „“ to grant adminiſtration according to the ſta- 
tue... F x 


Mr. Dunning's cauſe which he ſhewed againſt granting 
ths mandamus was © that -a ſuit is now depending in the 
* ſpiritual court concerning the validity of this will.“ 


The Court were unanimous, that where a ſuit is 
depending in the ſpiritual court concerning the validity of 
will, that court has juriſdiction in the matter. And here 
the validity of this will is actually in litigation in that court. 


; And Mr; Juſtice "AsTON mentioned þ caſe in this 
Court, in Fil. 1738. 12 G. 2. Rex v. Dr. Belteſworth, at 


' Was unanimouſly agreed by all the four Judges Lee, Page, 
I hn, and Chapple,) * that the pendeney of a ſuit in the 

eccleſiaſtical court concerning the validity of a will is a 
Bb 2 „ ſufficient 


Mr. Marjon had obtained this rule, upon the Grit day of 


validity of the will: but a freſh caveat had been entered by 


Mr. Merion had cited Carthew 457. Rex v. Sir Richard 


he inſtance of Plunkett, (of which I have a note;) in which 
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Friday, roth | 
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(1 Black. Rep. 
640.) | 


| Mandamus 


for adminiſtra» 
tion to next of 
kin, notwith» 
ſtanding 1. 
penadens, 


though he was become inſolvent, and abſconded, He had 
allo cited 1 Levinz 186. Offley v. Beſt, to ſhew that a man- 
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Sir Fletcher Sir Fletcher Ne was is nne Chief fulkice i in Ein 
Norton made the forefts ſouth of the Trent ; : fworn of the Fe: bann 


Ch. Eire, | 

| ©b. J.in ee; ind quitted the bar. 
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Sir Run e oer came no more to the 4 * 
been, ſince laſt term, appointed Chief Juſtice in Er. quitted the 
the foreſts ſouth of Trent, and ſworn of the "ys Council _— * 
Mr. Wallace was called within it. within it. 


Rex verſus Edgar. ud gb 
5 3 176. 
Rox es Brickell. 


HES E were croſs. informations in nature of quo war- | . 
rant, againſt two common: council- men of ſbury information 
lin oppoſite intereſts,) to ſhew, , reſpeftively, by what cannot be. . 
quaſhed on 
authority they claimed that franchiſe, notion. 
though both 


Mr. Serjeant Burland moved to de both of dle; parties con- 
both parties conſenting that _ ſhoul d be quaſhed. eat. 


But the CourT faid it was an improper motion ; 
te, could not be guaſhed upon motion, 


\Serjeant Burland owned, that he thought ſo bimſelf; and 
changed his motion to a more proper one, viz. that the recog- 
zances on both ſides ſhould be di chf d. 

And this motion being conſented to on both ſides, 


Tube Coun granted it: but they directed that the 
rule ſhould be taken Ln —_ by conſent. 3 | 
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* N. B. The 
firſt ſection of 
N this act con- 
cludes thus — 
* .* and the de- 
e termina- 
a ce tions of the 
* ſajd juſtices 
ce ſhall be final 
* and conclu- 
ec five to all 
<« parties, 
6 without 
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Monday I 5 
April 1769. 


rier muſt 
make good a 
loſs, though 
not in fault, 
even if rob- 
bed. 


4 Saturday um 


Stat. 11 G. 1. 8 


not extend to 1 


Common car- 
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R. Gon ſhewed 156 ag gainſt mig an WES of ” 
ſions made upon the 11 57 0 1. c. 28. „ for the better 
40 — of. buildings, _—__ NOW: Lag: and that map 


« happen by fire, & 


The workmen had certife] to 1 RETIRE * to the 
| firſt clauſe. of that act, © that a-party-wall-of'a fable was de. 
« feRive and ruinous, and ought'to be pulled down.” One 
Mr. Beake, thinking ai | aggrieved. by this certificat 
53 to the c julie : and =_ made an 3 in —_ 


K 


78 between HOUSES, and not to. extend to patty- 
walls between STABLES. | 


Sir Fletcher Norton had moved t to # quaſh this order of {el. 
ſions; and called this 6 be of the * a narrow con. 
ſtruction. | | | | 


But Mr. Cax definidatts it; mY: abſcrvidithat "A wands of 
the act were ©« houſe and houſes ; and that there were no ex- 
preſſions in it that were at all enn to Rables, 

| The Coun RT were 7 opinion ql bim; and unai- 
mouſly diſcharged Sir Fletcher's rule, which he had. obtains] 
before he left the "ls and which was now ae e. og 
Bearereft. „ W n 
| Onper of SESSIONS AFFIRMED: 
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Gibbon, ver/us Paynton and another. 


inſt the Birmingham ſtage- coach. 
8 man, for 1007. in mo ſent from Birmingham to 
London by his coach, and loſt. It was hid in hay, in an ol 
nail-bag. The bag and the hay arrived Tafe : bat the money 
was gone. The coachman had . an advertiſement 3 
Birmingham news-paper, with a nota benz, „that the coachman 
« would not be anfwerable for money or jewels or other valu- 
« able „ Unleſs he had notice that it ws money or jewels 
« or valuable ont: that was: delivered to him to be 2 15 


\H1S was an action aga 
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not rec 


acceptar 
is anſwe 
not che; 
run the. 
if he is 
trader d 
for this 
they cite 


Ae 
cited by 
the caſe 
3 Salk. 
Hir Foe; 
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here I. 


„ vered 


« ſweral 


* ney in 


Mr. 
gued on 
treated t 
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| He (2 allo Aleibuted 3 bills, — the Cas import. 1¹ was 
notorious in that country, that the price of carrying mo 
from Birmingham to London was three pence in the pound. 
The plaintiff was a dealer at Birmingham >. and had fre... 


ty ly ſent goods from thence. It was For that he had and another." 


teen uſed, for a year and a half, to re the news- paper in 
which this advertiſement was publiſhed; 5 , though it could not 
he proved that he had ever actually read. or ſeen the individual 

wherein it was inſerted... A letter of the plaintiff's was 
D —.4 whence. it manifeſtly. appeared that he 
knew the courſe. of this trade, and that money was not car- 
ried from that place to Londin at the common and ordi- 
nary price of the carriage of other goods: and it likewiſe 8 
peared from this letter, that he was conſcious that he could 
not recover, by reaſon of this e. The j Jury found - 
a verdict for the defendant. : 


Mr. Palace, on bel of the pl GEE, moved 5 28255 
day 26th January 17 69) for a new. trial, and obtained a rule 
to ſhew cauſe : which. rule he now ee and Was "pr 


ported by Mr. Hatham. FR 


They inſiſted that the EIT EIL was e 2 
he a not know that it was money. A carrier is always an- 
ſwerable, unleſs, he accepts the goods ſpecialhj: but the cir- 
cumſtances of this caſe, they ſaid, do net amount to a fag 
acceptance, Ie made no inquiry or objection: there 
s anſwerable, It is incumbent upon | (i to ſee that. he is 
not cheated. He is bound to receive the goods, and muſt 
run the riſque, If the goods are loſt by neghgence, or even 
if he is robbed, he is liable to anſwer for them, If the 
trader deceives him, he may have an action againſt the trader, 
for this deceit, In proof of their een and e 
FP FAY He be Hens © Al. 0 | 3 


enn 


the caſe of e v. Stue. GAS v. 1 45 rd, 10 1.8 4 
3 Salk. ti, 208. and Halt 13, 131 528. ere 755 


Hir Foſeph Tyly et 10 v. Morrice. 2 Shower 81. 2 7 


cc that if a box is . 
a Ma nerally. to A Oh, and he accepts it, he. 1 1s an- 
ſwerab 14 99 party did . A bay: chere i is mo- 


0 ney in it. 


Baſtard. 1 Lira. « Tilchb Ve, #7 bile, at G 
where Lord Chick Jul fle King bel 6 
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Mr. Hihi 2 e gabel vi Ta ED ar- 
gued on behalf 7 of the defendant, — 5 a. new trial. They 


treated this conduct of the plaintiff as a: fraud and deception : 


upon the defendant. A carrier may N * This 
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„ Lord MANSFIELD diftinguiſhet! et een the eaſe of 

2 common carrier, and that of a bailee. The latter is only 

8 SN to keep the god with as much diligence and: cation 
wx he would keep hit own': but a common” carrier,” in 
"bf the premium fie is to receive, runs th riſque" of them; and 
muſt make good the loſs, though it Wappen Without nder 
In Him; 7 5 A gre e im Dee for re: th 


. 8 2 ane. 5 
| # J 


5 (This adios is brivagheagith zoll the RISE] — . fo 
of. being a common carrier. 027 oils warranty and inſurance is in 
28 of the reward he is to receive: and the rewardought to | 
be proportionable to the = ue. If he makes à greater war- 
and inſurance, he will take g greater care, uſe more cau 
| bong and be at the expence 4 5 uards or other methods 
of ſecurity : and therefore he ought, 5 reaſon and juſtice; to 
have a greater reward. Conſe 3 if the | owner of the 
; has been guilty of a fraud upon the carrier, ſuch fraud 
21 to excufe r And here the owner was ptilt 
| fraud upon him: the proof of it is over abundant. The 
nat is a dealer at Birmingham. The price of the carriage 
money from thence is notorious in that place: it is the nie 
Wa very carrier there. It is fairly p reſumed that a man convet- 
ant in a trade knows the Wh of it. Therefore the 5 
Here in the right, in prefuming that this man knew it. 
advertiſement and hand- bills were cireu mftances proper to be 
leſt to the jury. The plaintiff. having been uſed, for a yen 
and an half, 2 read this news. paper is a ſtrong” circumſtance 
For the j jury to a preſumption that he knew of the al. 
vertiſement. far b his own letter ſtrongly infers his copſti- 
Suſheſs of his own fraud, and that he tricant to chear the ca- 
fer ef his hire. 1 herefore I entirel y agree with the jury in 
their verdict. And if he has been gmalty of a * how cn 
be ee 2 Ex dole malo non oritur atlio. 5 8 
As 40 the caſes vited ahnt of Konig v Aft in 1 ſent Cx 
75 was 100 J. in a box delivered to a carrier; the plaintiff deb „ Ring 


him only © that there was a boo and bled) 175 box: 1045 

anf Ralf diredted that although the plainriff did tell him of ſome ſpecial. 

| — in the box only, and not of the money, yet he mul r 

- anfwer for it ; for, he need not tel) the eaxrieyaltche parte. Zyt 

in the bow: but ir mult come on the caf tet s part tw make ſpe- lures, tl 

Fial acceptance. But in reſpeft of the intended cheat to the 1 01 ti 


2 e told the Jury! they wig conſider him in ren: 
not 


Pep 


f g a ar 1 b 
ought this a Frons 1 Sil I ſhoul 45 
with the circumſtantibus; hi ch | 
wl e x ET * 


24 38 4 2 78 * 
* 80 ig the. cale; cited e 1/ i 23H, 
bt to 8 eatfier, with a um Aeg 
— the.carrier's demandin a owner what 
a! anſwered . that i it was filled with filks oy 
mean valur; "FO which, the carrier þ ite 6 5 
bor 4: and reſolved “ that he was "Fable. 55 der (fays ww 
cale) if the carrier had told 11 owner “ that it was a 


— . = 


dus time; and if there were money in it, be. durſt not E. 
F charge of it;“ and. the owner bad anſwered As before ; 1 As h 


matier Would have excuſed o carrier. In this caſe a 
own that 1 ſhould have thou Kats 5 t the carrier excuſed, although 
a 


he had not ; exp reſsly pr caution againſt being anſwer- 
able for 2 20 25 was artfully concealed from him, 


iba there! 4s any money in the box. 
The caſe of Sir Foſeph y and yet againſt Merrice, i in 


7 


Carthew 485, was determined upon the ag princi T7 


« that the carrier was liable only for what he was farriy 


« of.” Two bags were delivered to him, ſealed. up, 2 | 


contain 200 J. and a receipt taken accordingly, with a prom 
« to deliver, them to T. Davis; he to pay e 


& carriage and riſque.” The carrier was robbed. The Chief 
ao : of opinion that he ſhould anſwer for no more 


200 J. 4 becauſe there was a particular undertaking by 
« the carrier for The carriage of 200 7. only ; and his reward 


+. was to extend no further than that fum ; and "tis the re- 


« ward that males the carrier en and ſince the 


« plaintiffs had taken this courſe to defraud the carrier of bis 
* raward, they had thereby barred themſelves of that remedy | 


_ © which is faundad any om Ihe reward.” So the jury IP 
thatcaſe) directed to f | for the defendant. >» 


For theſe reals, his Looks was of 22 in the pre- 
We thy that the Pint eee 81 240 


Me, Jadine Y,avzs held that a catrier may make A 
ſur] rpms Rd e een ee en 


By the general vol? Wee of the realm, a common carrier in- 


fs the goody e e and it e 5 
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Faber Term wy 0.54 : 


71110 1 C3 ales, 5 J u 
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:: The money was hid in an old her 3 4040 it was e 
from him, that it was mone The Plaintiff s own letter ſhews 
that he knew the cqurſe ne this trade, and that money was 
not in that place carried at the common ordinary rice of car- 
rying other things. And if he was apprized 4507 the defen. 
£ 857 8 "advertiſement, that might be equivalent to: perſonal 
: communication of the e refuſal tõ be ee 
ae not notified to him; _ and this was left to the j jury. 


n gy Juſtice As rox, who tried the alfa; faid be tad 
no Aide about. the ju/tice of the caſe: his difficulty had only 
ariſen from the caſes and authorities Which had been now 
mentioned; which put him 2705 more, caution in admitting 
the evidence. But it appeared to be notorious in oF country 
Where this tranſaction happened, that the price of carrying 
money from thence to London was three NE in the pound: 
and 1t manifeſtly appeared that this. was money- Ear under a 
concealment of its being money. The true principle of a car- 
rier's being anfwerable is the reward. And a higher price ought, 
n conſcience, to be paid, him for the inſuranc e of money, 
wels, 'and valuable things, than for inſuring \ common goods 
of gary value. And here, though. it was not direQtly and 
ſtrictly brought home to the plaintiff that he had a clear cer- 
tain knowledge of the defendant's advertiſements and hand- 
bills, yet it was highly probable that he mult haye known of 
them: and his own letter ſhewed his being conſcious that he 
could not recover, by reafon of the concealment. e 
] think the verdict againſt him. 9 to 2 | 
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Mr. K WiLLEs concurred i in ihe fume Hin 


3 Per cos. unanimoully— he 


MS A bd, +> n 


_ 077 DISCHARGED: 


R « * 
* = L 
* +28 # 83 15 * 8 
* * * 4 * FA * F - + 4 F 
> 12818 ; Keg} & ase A ths 1155 41 1 Mic! kn ON! WH - hn Mt . 
* WI 30 TTS 
i 40 hs * M6: 144 Ws : ; „ . 
900 Mil 1 N 
1 22 an 46g 7 5. 
a „ tf 79 . 4 


queſtion concerning. LLTERARY:|PROPERTY . 15 


mas Pay = firft determination which e ever Fe in 675. 8. C.) 


ths Eonet SERING'S nen. PAINS ee, el 


„ 25 244 


The declaration. was of Micheenar term in 1 ſeventh 
year of his preſent Nudel! 66. The firſt argument at 
the bar was on Tu⸗ 7755 3oth of June 1767; when the Court 
ordered i it to ſtand over to ifs next term, for a ſecond ar- 

gument. It was a . a ſecond time at the bar, on the 
7th June 1768. The firſt argument was by Mr. Dunning, 
| Fen plaintiff; and Mr. Thurlow, for the defendant : the 
by Mr. Black/lone, for the plaintiff, and Mr. Myr- 
thy, Ro defendant. _ = 


Alter the ſecond argument Ks ollwin WY was as made; ; 


Wits. | - 


3 Tic 241 _ 3 (in Trinity Term, 1768.) 
& . 115 is ordered that this cauſe ſhall tand over 
« 72 far the ObIN ION of this Court, until the 
next 5 And, by the CONSENT of the counſel for 
« both parties, it is further ordered, that the judgment which 
« ſhall hen. be given, ſball be ENTERED UP as 4 judgment 
„F THIS lerm, in the ſame manner. as if the faid judgment 
« had been, given on this day, Mr. Blackſtone, tor the 
i Ten, Mr. Murphy, for the defendant.”) | 


Note Mr. Mi. ilar p1zD the next morning. 


* 


In TE Tem i 1769, 9 G. 3. (on ga 7th bur | 


769% * „5 0 4 e . 


"Tx FILES ordered it to be ſet i in the paper, 
mon the fecond | Paper-day of next urn for on, OPINION 
of the Court. x 115 f 


! * * 


It Noll be. tedious and 3 to 0 the: argu- 


ments of the counſel at the bar, or the caſes and authorities | 


cited by them; as they were, all of them, ſo very fully and 
amply taken up again from the Bench, and ſo elaborately 
expatiated upon, canvaſſed, and diſcuſſed by the Judges, in 
delivering their * and” the reaſons whereupon they 
formed them. 
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Authors have 
not by com- 
mon law, the 
ſole and exclu- 
ſive copyright 
in themſelves 
or their af 
figns, in per- 
1 after 
aving printed 
and publiſhed 
their compo- 
ſitions; but 
by ſtatute, it 


them for four» 
teen years, 

. from the day 
of publiſhing ;z 


term, the right 
returns to 
them (if living) 
for another 
—— of fours 


teen years. 
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| Raſter Term tei 
Let it t fiffice to ſay, in general, That the wk for the 


plaintiff inſiſted, < hat there i is a real property remaini 
af their works; and n 105 


v. e * "ONLY, or thoſe who clainr — proag hate a right to 


Fe i 


the copies of ſuch their litera 
EE ſe_ inſiſts +> 
this xi 18A £2 | | ba 
2 


51 e 


| mul 7 


php. bY If. Js; The purchaſe A, of * s book 


PE hel my 85 655 1 Abe 
Jutely deniad that any ts ſuch prope 
21 "he were of 1 is gh 


Aae of, 


en th 


0 inſiſted, that if an ori nal author ak my 
4 _ 1 it to th public : and th 8 of every 9 


% ea t to make what uſe of it he pleaſes ; 


each book or copy, to what quantity he | 
e excluſrue right o multiplying W. 7 ** dez 
main in the author, ole fr ublication. It would be a mono: 
E e e 
OY 


The aft of Parliament of of 5 PS 8 39 * hs en 
ment of learning, veſts the co ies 'of printed 2 2 in 1 5 
authors or purchaſers of ſuch copies, during the times therein 


+3. 


- limited, But bel b . 2 4 ng that limited time; and under the 


| terms nerd young 


b 53 . 


And the utmoſt aun 
time is, in he preſent le expires, i 


And they argued from the caſe of MECHANICAL. IK 
VENTIONS: Where it is admitted, that the rule does wt 
Vet the ſame rule ought to hold, in al ſinilar in- 

. And the copy of one of theſe is juſt like W copy 

of in oh { and a great deal of mental] uk is often be- 


wed upon mechanical e as Ala rs "_ 


5 14 


ſevera 
printec 


| well k 
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* Of Of Michivinar Term, in the ſeventh fear of he 
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B rene 


cnn fro 07 on ue al 
fore ouf Lord the King,” at mmer, GA 
lor, by John Stirling his attorney, amd brings into the © ; 1 
of our ſaid Lord the King now here, his in. 125551 Raber 
„in the cuſtody of the niarſhal, Er. a plea of rs 
win the tie: and there are pledges of proſecuting, to'w 
5 Dee and Rich. 
to wit, Londdh, to wit, Audra Millar complains 6 
ws Taylor, bein wa the cultody 'of the marſhal of the 
We of our Lord the King Kate for this, to Wit, t 
That whereas the faid Hntrew, x. the a0t day of Fanua in 
the year of our Lord 2 to wit, in the ah 0 5. 
E bet, in the ward of Cheap, was, and hath ever ſince been, 
and itt i is, the true and prog lar of the copy. of a certain 
book of e intitaled <« Th aſons, Br 7 Fames Won . | 
And whereas the ſaid Andrew, after he became and whillt h 
was proprietor of the ſaid copy as aforeſaid, to wit, on tl 
day and in the year 8 in the pariſh and 150 


andrew 


aforeſaid, did, at his own proper e coſts and charges, cauſe 2000 - 


books of the ſaid copy to 1 rinted for ſale, and after war s, 
to wit, on the 20th day of ay, in the thif of the rel | 
of his preſent Majeſty, in the pariſh and ward aforeſaid, had a 
Zi number, to wit, 1000, of the ſaid books ſo printed of the 
d copy intituled, « The Seaſons, by Fames Tn on,” 3 
in his hands for fale ; nevertheleſs the ſaid Robert, not 
rant of the niſes, but contriving and 12 
ding to deprive” the ſaid 5 of the whole profit a 
benefit of the ſaid 1000 books of the ſaid Andrew, intituled, 
% The Seaſons, by Fames W a then remaining in his 
hands for ſale, and inj 2 to prevent the ſale thereof; 
ifterwards, to wit, whe” day an d year laſt abovementioned, to 
wit, in the pariſh" arid ward aforeſaid, did publiſh and expoſe 
ti fatt feveral other books, intituled, Wy The Seaſons, by ames 
.% Thartifon, to wit, 1000 vther books of the like copy, which laſt- 
mentioned books; intituled . The Scale 15 by ames omſon, 
had been Mjuritufly printed fd a perſon ur ent without the 
licence or conſent of the ſaid Andreu; and then and there ſold 
ſeveral, to wit, 20, i the ſaid laſt-aboyementioned books ſo 
printed as laſt mentioned ; he the ſaid Robert then and there 
well knowing that the ſame had been ſo injuriouſly printed 
without the licence or conſent of the ſaid Andrew ; by 
means whereof, ſhe ſaid Andrew was deprived of the pro- 
fr and benefit 9) aid copy and boot, intituſed, The 
„Sealons, by — 22 ” and of the ſaid 1000 books fo 
printed 


4 Ree. hich. en fail bill =P in hel 


audulently in. | 


b ” n 5 2 — , 
, Os * , 4 0 — — 
— — — — — 5 — — — p — 2 — pn a—_— ——_— > 0 bw wt, py — - — — . . 
— — 2 "> — —— — 7 2222 2 n — ey — — — 
— : 
. - ; * _ pay A —— — ai *. 7 . a4 5 2 Ro 5 2 8 x 2 2 * 8 l 4 
. A * p 3 TERS: * * _ * N — — ha —— — — nies =" oem ret — —— 8 — Y ; 4 p 3 2. 1 2 
4 he ae dd =" = 75 n N 4. "> a= r 2 — 85 7. r r 2 *. x 5 — ; * — FS E 2 = — 2 — C I EST wk 4 as 12 
EM = + « +3 . — 5 —— HOES md | EEO I Im, 7> 36H IE > 2 r FF oc rt IR FCA ack ITE Sao yo" ni * = —— — * p * 5 — 6k Fong, is 1 VT! , 2 
" bn * "2 — bt, 2 renn = WIC Fen NR r to ny Tg re OY ag. os : 4 FTE ö 3 Le r ns — 3 r 5 . n = Ie F Sz vw D 2 
5 ; — Vi. n 5 x I = — 8 whe : L FOR: 4 2 „ 1 G 2 : n n - £3 *; 8 S = 54 , . Fr. N M 
o 1 — 28 > > $ LN * - 4 2 
y _ OO. 828 h 
oy Wy : 
wg. * 9 1 * * 2 q 2 A 
7 EY n DETECTS 
Ar; WE, = 


n * ry. * 2 8 
8 LESS G CF 
I 7 <3 K 


— — —U — 2 — — — 
. - 'I 
„ err 2 — — — 
ar 8 * WEEN 4 ard g 
p4 =>, 1 l "> i bf WAS 
- 


1 


» 1 x — * 
5 8 ——ů ET 
ge 8 5 


: * S. * 2 * 
* —_— 3 — . Id; fag A r = WA. OE 
G 4 S 1 = 4 PIT : 8 * 4 
nes * W — r * ws n 2 x 8 
T 331 5 . F* 6 __ bs N 3 2 1 C 
” 5 Js 7 1 2 * ö * 2; 
s *77 4 * W CONS. 1 


. tg; * 5 To 2 * ya 5 wad. * I * 1 1 
8 2 3 SALE my 18 "Gp WEST 0 * s 
* 5 1 —_ WT * * 5 2 . 4 2 = 2 y — 42 — 4 2 8 * 5 8 * 


+; 
3. Por 


Es Od TY 


8 PR Rf RE 

o rae BS rt I-10 ee 3 2 b 
5 1 2 » * WORN We 

2" ** n — * 7 4+ n £ 
* 3 . 4 I . e mo 7 
NN 2 de G 5 


EN oe 


8 "> 3 
e 
1 


o WE AT any ©, 
5 as PR; w_ 1 2 i 


— 
oo 


EIS 
N 
1 
32 
r 


i 2 
%% 5 1 WARES 


122 


N 


* * * 2 0 
wx 


8 
8 


ys . 2 — 7. 

mat ay Ee a * 
3 

5 n 1 _ > end at” 

+ renee op es 

„ 


= 23 2% 


* Y * - 1 
Kn PA 
n Nn 9 3 


888 


= 3 anllm 


8 
? 2 


292 ** a 
1 abr As N Ay — 4 


Wow 8 , Nr 
e "BEA 
12 * » 8 . 
1 3 * 
— wy 4 * 


r 


r 
2 * 
4 1 = * 
— * An 
* —— 5 
- « 5 * 
a 


| 2 a ; TOTES : "eg "0 
2 4 os 3 4 wag x1 * 5 ee, RC TEEN ng | 
1769. rinted at his cofts N as aforeſaid, and Ihen "remain; 
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Ln bis hands "unfold > whereby the ſaid Andrew is injured ant 
Miran r amount, of 2001. ; and therefore he 
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Wa n general iſſue, 4 not puilty,” 
. And, upon the trial, the jury found a feria verdict, as fol. 
los, — That the ſaid work intituled “ The Seaſons“ is an 

ee eomption in one volume, compoſed by Fane, 

bamſon, Eſq; a natural borir ſubject reſident. in that part of 

Great Britain called England; mal printed and publiſhed 
by the ſaid” James Thomſon, the author, for his own uſe and 

benefit as the proprietor thereof, at ſeveral times, between the 

beginning of the year 1727 and the end of the year 1729, in 
the city of Linh: the ſame having never before been 
printed elſewhere. And the ſaid jurors upon their ſaid oath 

further ſay, that the ſaid Andrew Millar, in the year 1729, 
* purchaſed the ſaid work called The Seaſons,” for a valuall: 

and full conſideration, from the ſaid James Thomſon, - the faid 

author and proprietor, to him and his heirs and aſſigns for ever, 
And the ſaid jurors upon their. ſaid oath further ſay, That 
from the time of the ſaid purchaſe, the ſaid Andrew Millar 
hath printed and fold the Kid work as his property, and nny 
hath and conſtantly hath had a ſufficient number of | bagks of the 
faid work expoſed to ſale at a reaſonable price, And the ſaid 

E upon their oath further ſay, That before the reign of 

r late Majeſty Queen Anne, it was USUAL ie purchaſe frm 
authors the PERPETUAL copy-right of their books; and to 
aſſign the ſame from hand to hand, for valuable conſidera- 
tions; and to make the ſame the ſubject of family ſettlements 
for the proviſion of wives and children, And the ſaid jurors 

upon their oath further ſay, That the ſtationers company, 
to ſecure the enjoyment of the ſaid copy- right as far as in them 
lay, made ſeveral by-laws, particularly the two following: 


At an aſſembly of the maſters and Keepers or wardens 
and commonalty of the myſtery or art of ſlationers 
of the city of London, held at their common hall in 
the pariſh of /. Martin Ludgate, in the ward of 
3 within London, on Wedneſday the 171 
day of Augu/i anno Domini 1681, for the well go- 
verning the members of this company, the ſeveral 
laws and ordinances hereafter mentioned were then 
made, enacted and ordained by the maſter and keepers 
or wardens and commonalty of the' myſtery or art of 
ſtationers of the city of Londen, in manner and form 


5 following, vix. 


And whereas ſeveral members of this company have great 
part of their eſtates in copies ; and by ancient uſage of thi 
| company, 


— 


.mpanys, when an) book or copy is ,duly entered in the re. 17 
hook of this company to any member or members, of 17-93, 
this companys. ſuch. perlon to whom ſuch entry is made, is Mirza 

and ws th been reputed and taken to be PRORIET A v Tavion. ' 
of ſuch 9% or copy, and ought to have the r 
Je; which privilege and intereſt is now "of le p, 

ala and abuſed—It IS 1erefore ordained that, "where any 

airy or entries is or are, or hereafter [ſhall be duly made, of 

any book or copy in the ſaid re Her- boa of this company, y or 
ca t 1 


f e 


ee e ee 


CAUSE to be PRINTED, import or CAUSE Ie be IurORTED 
from beyond the ſeas or elſewhere, any ſuch copy or copies,” 
ont or books, or any part of any ſuch copy or copies, book or 
books; or ſhall /e, bind, flitch or expoſe the ſame or any purt 
ir parts thereof fo ſale, that then ſuch member or members 

ſo offending ſhall FORFEIT, to the maſter and Keepers or 
wardens and commonalty of the myftery or art of ſtationers 

of the city of London, the ſum of twelvepence for every ſuch . 
expy or copies, book or books, or any part of ſuch copy or Jo 
buck or books, imprinted, imported, fold, bound, flitcht, and ex- 
Nu te ſale comraty hereunto, | 2 


At an aſſembly of the maſters and keepers or wardens 
and commonalty of the myſtery or art of ſtationers of 
the city of London, held at their common hall in the 
Pariſh of St. Martin Ludgate, in the ward of Far- 
ringdon within Londen, on Monday the 14th day of 
May anno Domini 1694, the ſeveral laws, ordinances + © 1,088 
and oath hereafter following were then by them WW 
made, enacted, and ordained, for the ay th. pe 
of the members of the corporation of them the ſai 
| maſter and keepers or wardens and commonalty of the 
| myſtery or art of ſtationers of the city of London, 
VIZ, 26. $56 | 3h 
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Whereas divers members of this company have great part of 
their eaten in COP1 ES, duly entered in the regiſter- boo of this 
company ; which, by the ancient uſage of this company, is, are 
or always hath and have been uſed, reputed, and taken to be 
the RIGHT AND PROPERTY of ſuch perſon and perſons 
(members of this company) for whom or, whoſe benefit ſuch 4 
copy and copies are ſo duly entered in the regiſter-book of 
this company; and conſtantly bargained and ſold, amongſt the 
members of this company, as their property; and deviſed to 
children and others, for legacies, and to their widows for 
their maintenance ; and that he and they to whom fuch 
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books, imprinted, imported, ſold, bound, ſtiteht, or expoſed 


: perſon, or perſons without the N or can nlent of e fal ſaid nara 
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2 or cauſe to be printed, import or cauſ li 
the ſeas or bag 2h any rg 

„or part of any ſuch copy or e 

2 oak | het ſuch due 7 Far been 
| regiſter K of company to ot or 39 
this company; or hall hell, bind, flitch, or expoſe the 
or any part or þ 275 . J. to ſale, F ſuch larre; 
22 ſuch me a went fo offending ſhall ferſe) 
to the oor np 1 5 or wardens and common. 
= f the . ioner of the city of Landn, 
I ſurn of 5h ir for every 2 ſeveral 8 or copies, but 
or books, part or parts of every ſuch copy or copies, book or 


to fale without ſuch licence or conſent as aforeſaid, 


1 the ſaid j jurors upon their ſaid os b further , That That 
aid book or * le « 5 eaſons,”” was, upon the 
aid purchaſe thereof by the ſaid Andrew. Millar; and befor 
e and ſale thereof by the faid Robert Taylr, 
ULY ENTERED in the regiſter of the Fray of flationers of 
po 8 city of London, as. N24 fad; and ſole property of the jail 
jurors, upon their ſaid oati 
Fer . hat «the faid Fames s Then „the ſaid author of 
* work * the '29th da 3 Augu the year 
1748; and 51 20 after his death, and bel before wy bove aclion 
was brought, the ſaid Robert Taylor, without the licence or en- 
Sent of the ſaid Andrew Millar, on the 20th day of May inthe 
year 1763, PUBLISHED, EXPOSED TQ 8 FO AND $0LD, 
within that part of Great Britain called Engl 22 capie 
of the ſaid book, intituled, « The Seaſons ws, by 2 

« ſen; which laſt- mentioned copies had 


ſome 


Aber whereby the ſaid Andrew Millar bath 1 and 5 N 
damnified. But whether, upon the whole matter aforeſaid in K 55 
form aforeſaid found, the ſaid Robert Taylor is LIABLE, 1! ward 5. 
— to anſwer the damages ſuſtained by the ſaid Andrew Millar N f 
reaſon or means of the ſaid Robert Tis publiſhing, f fel 


0 ling and expoſing to ſale within that part of Great Brituin called Vol. I 
I 3 England 
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the ſaid. ſeveral copies 
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zaltogetheragoorants; 1aHdthettfore pray the N- v. Tavaonry:”! 

Court here i And if upon the wh 2 5 | 
cd jurdre in form aforeſaid found, it Thall-ſtem:to the Court 5 
bete, that the ſaid Robert: Taylor is liable iy lum to anſwer the 
lamages ſuſtained by. the ſaid Andrew Millar:on the occafion.of -- | 
the premiſes within mentioned, then the. ſaid jurors upon their 
ſaid bath ſay, that che aid Robert Tuplor io guaiy of the pres 
miles within laid to his charge, as the ſaid Auareu Millan 
tach within complained againſt him; and aſſeſs the damages 
whe ſaid-Jndrew Miller gccalioned by the. premiſes» within 
mentioned; beſides- his coſts. and charges by him about his ſuit 
in this particular laid out, to one ſhilling 3 and for fuch:cofts+ 
nd charges, to forty ſhillings... And if upon the wliole mat 
er aforelaid by the jury aforeſaid in farm aforeſaid found, it; - 
ſhall ſeem to the Court here, that the ſaid Robert Taylor ig 
wt hable m law to an{wer for the damages within mentioned; 
then the ſaid jurors upon their oath aforeſaid ſay, that the 
ſad Robert Taylor is not guilty of the premiſes within laid to 
his charge, as the faid Andrew Millur within in pleading hath 


Taz ſhort ſubſtance of the caſe is no more than this. The Subftance of 
&eclaration charges, That the plaintiff Millar was the true and the caſe. 
only, proprietor of the copy of a book of poems, intituled, 
« The Seaſons, by Fames Thomſon; and, whilſt he was fo. 
proprietor of the ſaid copy, cauſed 2000 books of it to be 
printed for ſale at his on expence; and had a great number 
of the ſaid 2000 books remaining in his hands for ſale. That 
the defendant Taylor publiſhed and expiſed to ſale ſeveral other. 
books of the IIe copy, and bearing the Tame title; which lat- 
ter books had been 1npurioufly printed by ſome perſon or- per- 
ns' WITHOUT the licence or conſent of the plaintiff Millar; 
the defendant #nowing < that they had been ſo injuriouſſy LE, 
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«printed, without the plaintiff's licence or conſent.“ By 
meins whereof, the plaintiff Millar was deprived of the pro- 
ft and benefit of the ſaid copy and book, and of the books printed 1 
it his expence 28 aforeſaid, and then remaining in his hands 8 
nell. And he lays his damages at 200 1. The defendant” 1 
Hur pleads % Not guilty.“ Iſſue is thereupon joined. And 1 "I 
the jury find the ſpecial verdict as above, =o : 70 
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| 15 Taz Jv bos delivered their einge ſepatately, ind | 
it large; the junior Judge beginning, and ſo proceeding up- 
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a Tarros. - of law muſt ariſe out of the facts by this vendift. Sem 
of n are e e NHR ha 7075 
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Tei Fwy ce that the work is an 00 eld firſt 
| rinted and publiſhed in London; the author, a natural 
« was rages reſident in Engler” + Therefore this cake has 
| ME ns to 6d Witt x ant LIE "which bog reed x 4 4 
"fe rent „% t- <9-H; 


* is found, & wk ihe les e this woe mo th 
ng of the year 1727, to the end of 1729, for his wr 
fit, as the proprietor ; and then ſold the copy to 

| plain. his heirs and afſigns for ever, for a full and pu. 

IG 2 confuleration.” Therefore there is no occaſion to 
meddle with caſes, where the author may be ſuppoſed to hae 
relinquiſhed the copy, and ED, to have given a 
licence to uw. 


Many of the beſt books fall 0 that deſcri rotion A wry 
little evidence might be ſufficient, after the thor's death, to 
imply ſuch a tacit conſent : as if the book had not been entered 
before publication ; it would be a circumſtance to be _— 


aS Sa 2 
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to the jury, © that the copy was intended to be Jef? open.” So 
if after publication, the author had not transferred his right, o Th 
_"atted himſelf as pruprist or. apes, 
ing a 
But the finding here, being of a ſale and e for a bal. known 
able confideration, this verdict will not authorize any (cla ane, 
founded on the ſippeſcd conſent of the author. ew 1 
i 


It is alſo found, . That the plaintiff eras! had a ſufficient thorit 
« number of theſe books expoſed to ſal, at a reaſonable price.” power 
Therefore this caſe has nothing to do with caſes where th L 
plaintiff's relief may be rebutted, by OY that be meant t thereu; 

| qndance the price; which 1s againſt law. 5 


n found too, that the Aa ſold een e ee of 005 
- «' the 8A1D book.” And therefore this caſe is not embar- . 
raſſed with any * 4 rde cage = IDENTITY of | 
« a book.” flationes 


. Certainly: bond file imitations, tranſlations, and abridznnt 1 As te 
are diſſerent; and, in reſpect of the property, may be con. N Tr r 
ſidered as new ure but colourabie: and carne variation WW ment, + 


"2H will not do. SN ee 
+> 56 Wo * | ö Th 


This is ft the caſe of an unpubliſhed manuſcrigf taken in erc- 0760. 

im by creditors, or Hamed 5 2 — 679 

\ againſt a buntrupti uugbor When'a queſtion! of tliat fort ae, Mirza 
- tion may equally ariſe upon the term granted by: the 24 Taxron. | 

Parliament. And therefore this is not a doubt which Donn, 

merely on the common. Jaw. right. r $0 W090 12 Gnuot 35:20 
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no doubt but that he might transfer it to-the plaintiff. And 

| if the plaintiff, by the transfer, is become the proprietor of the 
copy, there is as little doubt that the defendant has done 

him an injury, and wolated his right : for which, this action is 


Therefore the author's title to the copy depends upon two * — * 
It. Whether the covy 4 a book, or literary compoſition, 
belongs to the author, by the COMMON LAW: 
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2d. Whether the COMMON LAw-RIGHT of authors to 
the copies of their own works is TAKEN AWAY by 
8 Ann. c. 19. | 


The name, cov of a book,” which has been uſed for 

as a term to ſignify the SOLE right of printing, publiſh- # 
ing and ſelling, ſnews ol gy of property to have been long 
known, and to have exiſſed in fact! and uſage, as long as the 


* t 
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Till the year 1640, the crown exerciſed an unlimited au- 
thority over the preſs; which was enforced by the ſummary 
powers of ſearch, confiſcation and impriſonment, given to 
the ſtationers,company, all over the realm and the dominions 
thereunto belonging, and by the then ſupreme juriſdiction of 
the ſtar-chamber, without the leaſt obſtruction from F7/t- 
minſter- hall, or the Parliament, in any inſtance, i 
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Whether . 1660 copy-rights'exl) | in this kingdom 
* wen rege 0 uſage,” can be only looked for in the 
ſatrners company, or the flar- chamber, or atts of Hale. PRES 


* 122 op 
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% bis point, their evidence is competent, and liable to 
LITTLE ſuſpicion. It was indifferent to the views of govern- 
ment, whether the copy of an innocent book licenſed, was 
Ten, or priuute property. It 2. certainly againſt * | 


—— 


769. 


Mittar 
v. TayLos:: 
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* 29 June 
—_ ris 
Strype's Lite 
of Archbitbop 
Parker, 221. 
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of the-Crown, to allow it as a-private right, without being 
protected by any royal privilege,” 9b 


It could be done only on principles of private juſtice, moral 
fitneſs, and public convenience ; which, when applied to a new 
ſubſect, make common law. without a precedent ; much more, 


when received and approved by uſage. , | 


It appears from the acts of ſtate taken notice of at the bar, 
that unleſs pirating another man's copy be an abuſe on ſuch 

rinciples as make common law, it was not prohibited, If it be 
ſuch dan abuſe, then there are general words an ſeveral prohi- 
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Sitions;, be Auge i. yh 


The decree, of the ſtar-chamber in 1556, regulating de 
manner of printing and the number of, preſſes, is confirmed, 
chamber * 


with additional penalties, by ordinances of the ſtar- 


ſigned by Sir V. Bacon, Ld. Burleigh, and all the moſt emi. | 


18 | 
nent Privy Councillors of that age. | 


—* Py 10 


Among other things, it is forbidden to print. againſt the 


force and meaning of any ordinance, prohibition or com- 
mandment in any of the ſtatutes, or /aws of this realm ; or in 


strype's 
Life of Arch - 


any injunction, letters patent, or ordinances ſet forth or to be 
fet forth by the Queen's grant, commiſſion or authority. 


By another decree of the far- chamber, 23 June 1585, 28 
Eliz. art. 4 f. every book, Cc. is to be licenled—* nor ſhall 
« any one print any book, work or copy, againſt the form 
« or meaning of any reſtraint contained in any ſtatute or /aws 
& of this realm, or in any injunction made by her Majeſty or 
« her Privy Council ; or againſt the true intent and meaning 
« of any letters patent, commiſſions or prohibitions under the 
2 gent ſeal ; or contrary to any, afowed ordinance ſet down 
„ tor the good government of the ſtationęrs company.” os 
A proclamation of the 2 th September 162 „21 Fac. 1. re. 
cites = above decree of 28 Elz, and that Fe * had been 
evaded, amongſt other things, By printing beyond ſea ſuch 
« allotued books, works or writings, as have been imprinted 
'« within the realm by ſych to whom the ſole printing there, 
© by letters patent, or lawful-ordinance or authority, dot ap. 

4 pertain.“ And then this proclamation enforces the 


| Pak 84 | , 2. ; | 4 . . . 35 , | 
© By another decree of the ſtar-chamber, made on 11th J 
1637, article the 7th, No perſon is to print or import (printed 
abroad) any book or copy which the company of ſtationers, oi 


any other perſon hath or ſhall, by any letters patent, order of 
= | 5 16 entrance 


8 Fader Term ꝙ C Oe. 


| ithinds u eber regifter.baok, vr  otherwrſe, have the right, 1969. 
privilege, 1 or allowance LOLKTLY: YO! 


"Nur" re 11 he'a Ts of fate relative to this matter. 


No kale of 2 pied in the ae, hn be 
without licence, or againſt letters patent, or piruting another 
man's copy, or any ether di orderly "of has been found. 
Moſt of the e 2 ings o the nien are of 


or &ffiged. | 


But it 18 eds thit 0 to 5 = n copies were 
valle and ſecured from piracy, by a much ſpeedier and morg 
Heat aner remedy, than aclions at law, or bills in = | 


Mirzaa 


116 LICENCE could be obtained & to print Serbe man's 
cop: Not from a prohibition; but becauſe the thing 
was immoral, diſhoneſt, and u muſt. And he who printed 
WITHOUT 4 licence, was liable & to great penalties. 


"Mr. Blackſtone at very materially from the book of 
the ſtationers company; read many entries. And from 


the extract of them, it appears that there is #9 ordinance or by- 
law relative to COPIES till after the year 1640: and yet, 
from the erection of the company, copies were entered as pro- 


ak and pirating was * 
Their firſt charter was in 1 5 563 : their ſecond, in 15 58. 


In 1558, and downr from that rim there are entries of 
wii for et perſons. 


Ini 559, and: downward * chat time, thers are pales 
ned for printing nad men's copies. | 


. 1573. there are entries which take notice of the fol f 
the copy, und the gown, 2 


mo 1 582, vibe are entries with an \ expreſs proviſo, « that 

« if it be found any other. has right to any ay | Copies, then 
the licence, touchin 8 ſuch of the copies /p belonging to another 
« ſhall be v aid.” 25 2 

It is a that the San of the 8 in 
1637 expreſsly ſuppoſes a ropy-right to exiſ otherwiſe than by 
patent, order, or entry in the regiſter of the ſtationers com- 
pany”: which Ye — be by COMMON J . | 
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Eaſter Term 9 Ged. 
But in 1840, che Sur Obamber "was \abiliſhed;" The 


—-, tfoubles began ſoon after. The King's authority was'ſet At 


v. . 


10 nabght : all regulations of the preſs, and reſtraints of un. 


licenſed printing, by/proclamations, decrees of the — 
and charter- powers given to the ſtationers en 


| deemed to be, and certainly were op. 


be Iicentiouſneſe of libels induce the n MPR to 4 
an ordinunce which prohibited Printing, unleſs the book wa 
firſt . a and entered in the regifter 'of the flationers con. 


OPY RIGHTS, in their opinion, then, could only | 


ſtand upon the COMMON LAW: boch ward 1 it ſor 


* | | | | 

The ordinance Wee vrobibits ds "ideas 2 
the owner ; or importing tif printed abroad ;) upon pain of 
225 the ſame to the OWNER — OWNERS 7 7 cf 
Bit ſaid books, &c. 


This proviſion neceſſarily pte d the an to zer: 
it is nugatory, if there was no OWNER. An owner could 
not, at that time, exit, but by the COMMON 12 2 EE. 


In November 1644, Mt LTON publiſhed his famous ſpeech 
for the libe - unlicenſed _ againſt this "ordinance: 
and among the gloſſes whi ys were uſed to colour 
this ordinance, and make it Nl. he mentions © the juſt re. 
6 ale, of each man his MF copy 3 enero God 47 

gain- ſaid? 45 


So little did he dough an | enthuſed for liberty,) thiok 
that the liberty of unlicenſed printing ſhould extend to violat 
the property of copies! And yet, this copy-right could, at tha 
time, ſtand upon no other foundation, than natural Juftice 
and common law. Thoſe who were for, and thoſe who were 
againſt a licenſer, all agreed “ That literary property wa 
not the effect of arbitrary power, but of _ and Jufhc; 
and therefore ought to be ſafe.” : 


In 1 649, the long Parliament made an n ordinance which fir 
"Bids printing any book legally granted, or any book ret 
without conſent of the owner ; upon pain of forfeiture, Se. 


The ſame obſervations or Non this laſt, a | e 


| former ordinance. 


Ia 1662, the act of 13 * 14 0 . e tieeſng af] 
1 printing any book, unleſs h licenſed, and entered 


in "the regiſter of the ſtationers company.” It alſo prohibts 
. printing 


FEES. SESES Feser 


III 


2 
— 


Eaſter e OY —_ 
e the owNER n e of: 1760. 
iting the book, and 6. 84. each JS: half to the 709 Wo 
z and half to the OWNER ; to be ſued for by the owner, Mittar 
months; nn otherwiſe n of. v. e | 
dit againſt the SN 


m ut pl ge aur ASL 
right itſelf is particularly recognized in the latter part of the 
third ſection of the act; where the 88 and Vice 
Chancellor of the univerſities. are. forbid to meddle with any 
book or hooks the right of printing whereof doth lag _ 


groperiy belong to any particular n or en. 


The ſole property of the owner is here actirwledged in ex © 

pref words, as a common law right : and the legiſlature who - 
palled that act, could never have entertained the moſt diſtant 
idea, that che productions of the brain were not a ſubjett 
« matter of property. To ſupport an action on this ſtatute, 
ownerſhip muſt be proved 5 or the plaintiff could not recover: 
becauſe the action is to be brought by the FO” who is to 


have a moiety of the r. | ; 


The various 8 of this act Heeiualy prevented . 
dies; en actions at law, or bills in equity, * 
W 


a d aroſe of 3 Some of them were 
between different patentees of the Crown : ſome, „ whether 
© it belonged to the author, from his invention and labour; 
« or the King, from the ſubject matter ;” which occaſioned 
thek points to be e in enn Hall. 


„be i en an this ub between! A the law- M. 18 C. a. 
patentee, and ſome nj = the ſtationers company. 5 . 25 
The plaintiff claimed under the law- t. The defendants 
had printed Rolls Abridgment. The bill was brought for an 
injunction. And the Lord Chancellor awarded an injunction 
apainſt every member of the company. The defendants ap- 


pealed to the Houſe of Lords: and (he 7 was affirmed, 
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„ was argued o on the footing of a an copy- right 
in the Crown in all. law-books. It was urged, that the King 
pays the Judges who pronounced the law That the laws are 
the King's Laws, &c. .. 1 do not enter into the reaſons of the 
determination; but only cite it to ſhow that the Lords went 
upon this doctrine, which was not diſputed, that a copy= ® 
* right was a thing acknowledged at common law: and then 
they agreed. ( that the King had this right, and had granted 

« it to the ak - this light, this cale was very 
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| Croke, the third part of his Reports. 
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be next caſe was that of Roper v. Streater, Skinner 14, 
and mentioned and alluded to, in 1 Mad. 257, - Which 


came on, before this Coun, (Hon Chief Juſtice Hale then 


prefiding) about 22 C. 2. and judgmEnt was given M. 24 
C. 2. Keper had bought, from the executors of Mr. Juſtice 
| orts. Streater was law-pa. 
tentee; and reprinted it, - without the plaintiff's conſent. 
aper brought an action of debt, as owner, upon the licenſing 


al. Streater pleaded the King's grant, Upon which, the | 
| Plaintiff demurred : and it was adjudged for the plaintiff, in 
the Common Pleas. Which is a judicial authority in point, 


chat the plaintiff, by purchaſe from the executors of the 
e author, was OWNER of the copy at common law.” _ 
Nor did the reverſal “ in the Houſe of Lords at all ſhike 
this authority; becauſe the reverſal proceeded (as in the caſe 
of Atkyns) upon an opinion That the copy belonged to the 
« King.” nn ee fe Bonn 


Beſides, it appears that the Judges were not aſked their 
opinions, on this occaſion: and probably they would not 
have concurred in the reverſal ; as the majority of the Houſe 
of Lords, who were for reverſing, retuſed to hear their 
opinions. For, it is ſaid,” in the journals, that after various 
debate and conſideration, the queſtion was propounded 


« Whether the Judges ſhould be heard in this cafe :” and it 


was relolved in the negative 5 diſſentiente Angleley. 


In the argument of the caſe of The.Stationers Company 
againſt Parker, in Skinner 233, it is ſaid, “ It js true; fhat 
this action of Roper v. Streater was brought on fhe act of 
4 14 C. 2. which is expired. But that ſtatute did not give 
« a right, but only an action of debt.” [Vide Shiner, 234. 


The next caſe is that of The Company of Stationers v. Sey- 
mour, 29 Car. 2. in 1 Mod. 256. The plaintiffs, as grantees 
of the Crown, brought an action of debt againſt tbe 
defendant, for printing G 's Almanac. Pemberton, in 
his. argument ſaid, when Sir Orlands Bridgman was Chief 
Juſtice. in this Court (the Common Pleas) there was 2 


queſtion raiſed concerning the validity of 'a grant of the foie 
printing of any particular book; with a prohibition to all 
others to print the ſame; „ How far it ſhould ſtand good 
e againſt thoſe who claim a property PARAMOUNT the King! 
-.-* grant: and opinions were divided on that point. 


a a 2 


But 


from, @ 


ol a. ® _—— SES © 
3 , N 


| tas be) Ges Gelees en odd caſe; walls wht 20 
the copy: he only pretends a nullity in our patent. rng | 


4 
% 


5 1769. 
EM! — fo 


Mira 


author : and then, accordin to the rules of law, the King las | 
Vn 


1 
* 


to the company, ; 

The Court thought that almanacs. might be prerogative 
copies ; and ſaid, * Theſe addi/ions of prognoſtications do not 
« alter the caſe ; no more than if a man ſhould claim a pro- 
« perty in another man's copy, by reaſon of ſome inconfiderable 
« additions of his own.” 2 i 


4 


| Theſe were times when prerogative ran high. But ſtill 


theſe caſes prove * that the capy- right was at that time a well- 
« Ingwn claim; though the overgrown rights of the Crown 
were, in ſome inſtances, allowed and adjudged (as in this caſe) 
to over-rule them, 925 „„ 

The licenſing. act of C. 2. was continued by ſeveral acts of 
parliament; but expired gth May, 1679. 31 C. 2. Soon 


after which, there is a caſe in Lily's Entries, of Hilary Term 

31 C. B. R. & an action on the caſe brought for printing = Lilly's En- 

the Plgrim's Progreſs ; of which the plaintiff was and is the tries $7, Fo 
7 


copy. I don't find, that this action Was ever proceeded 
in. | a „ FE 


The licenſing aft of 13 U 14 C. 2. was revived by.1 Fac. 2. 


true Oy whereby he loſt the profit and benefit of his der v. 


. 73, and continued by 4 W. & M. c. 24; and finally expired 


in 1694. 5 


Tor five years ſucceſſively, attempts were made for a new 


licenſing act. Such a bill once paſſed the Houſe of Lords: 
but the attempts miſcarried, upon conſtitutional objettions to 


| The proprietors of copies applied to Parliament, in 1703, 
1706, and 1709, for a bill to protect their copy-rights which 
had been inyaded, and to ſecure their properties. They had 


* 


ſo long been ſecured by penalties, that they thought an action 
at law an inadequate remedy; and had no idea « bill in equity 
could be entertained, but upon letters patent adjudged to be 


ed, A bill in equity, in any other caſe, had never been 
Nempted or thought of: an aciian upon the caſe was thought 
of in 31 C. 25 but was + not proceeded in. 


Ja 


+ Ponder v. 
Bradyl. 


" þ » 


\ 


| Eaſter Termig Ge 
. of the eaſes given to the membem in 


port of their application for à hill, the laſt. xe; 
1 1 » follows The liberty now ſet on foot X — 


gh this ancient and reasonable uſage is no way 
arliament, 


5 ne. tually reſtrained, but by an aG& of Par 
For, by common law, a bookſeller. can recover no 
Aegis than he can prove! 2 : but it is impoſſible for bi 
« to prove the tenth, nay perhaps the hundredth: part of the 

« damage he ſuffers ; becauſe a thouſand counterfeit copies 

& may be diſperſed into as many different hands all over the 

boy kingdom, and he not be able to prove the fale of ten, 
| Belk Beſides, the defendant is always a pauper: and fo the 
. plaintiff muſt loſe his coſts of ſuit. ( No man of ſubſtance 
= . - 5 « has been known to offend in this particular ; 3 nor will any 
=—_  - ever appear in it.) Therefore the only remedy by the can- 
\ | | te. mon law, is to confine a beggar to the rules of the King's 
« Bench or Fleet: and there he will continue the evil practice 
: with impunity. We therefore pray that CONFISCATION 

* of Gender * be one wy the "Sen to be inflifed * 
* 


5 


| On the t1th of ; 1709, Ls to an ds made 
upon the bookſellers petition, a bill was brought in, for ſecur- 
ing the property of copies of books to the rightful owners, &c, 
On the 16th of February, 1709, the. bill was committed to z 
committee of the whole houſe ; and _—_— with e 
PR on the 21ſt of eee ak 


1 ſhall conn the bill as it "aſſed 3 into a low, ant the 
a ments djawn ng the alterations made in the. courſe 
its paſſing in the Houſe of Commons, when T come to 
tha fecond * os queſtion which 1 propoſed to ſpeak to; 
cha now 8 upon the fact of 8 and 4 fince 


The Court of Chancery, from that time to "Us 4 EM 
been in an error, if the whole right of an author in his 15 
+» .., depends upon this poſitive act, as introductive of a new law. 
Por, it is clear, the property of no book is intended to be 
ſecured by this act, unleſs it be ENTERED : nobody offends 
 apainſt this act, anleſs the book be EN TERED. Con 900 
15 ſole copy-right | is not given by the act UNLESS the. 
be entered, Yet it is held e to the hah in hangen þ 
bag the book ſhould be entered. AI e 85 a 


© There js alſa an roviſo, 6 Tha A 
6 bulls, &c. for any * yoo ſhall be committed 9 this 
77 1 5 ſhall be en ſued and GETS * 8 
. e nin 18255 TH Iuet tar” min 
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284d be void and of none ed. 
1r all copies were open and free before, pirating is merely 


in any 


* "ad 


ay offence againſt ſtatute; and can only be queſtioned, 


er hach offence commitred; gr eite the ſame, 


_ 


—— 


Mila 0 
v. Tarron, 


Court of juſtice, at an offence againſt this aft. Yet it is not 


neceſſary that the il in Chancery ſhould be brought within 


. - 


- Again, 17 the right veſted, and the offence prohibited by this 
BY e, no remedy or mode of — can Aa pur- 
ſued, befides thoſe preſcribed by the aft, But a bill in Chancery 
2 py en; and conſequently could not be brought upon this 


This is as ground, upon which this juriſdiction has been 


txerciſed or can be ſupported, except the ANTECEDENT 

confirmed, w ſecured for a limited term, by this 
4 In this light, the ENTRY of the book is a condition in 
reſpett of alulary penalty only: ſo likewiſe the three months 
s a limitation in reſpect of the /atutary penalty only. But the 
remedy by an action upon the caſe, or a bill in Chancery, is a 
conſequence of the common law-right; and is not affected by 
the Hatutary condition or limitation. | + 


Mr. Murphy cited and laid fireſs upon the caſe of Millar v. 
Kincaid et al. in the Houſe of Lords, 11th of February 1750. 


In that caſe, the ſuit was brought upon the 8 Qu 
12 C. 2. c. 36, by ſeventeen bookſellers of London, plain- 
tiffs, againſt twenty-four bookſellers of Edinburgh and Glaſ- 
zu, defendants ; for having offended againſt theſe two a 

3 to many books ſpecified ; praying the penalties, and an 
Munckion and account, by way of damages. 


The plaintiffs reſtrained their demand to an account of 
profits, by way of damages, for two or three books only. 


\ The Court found, © That there lies no.a&tion of damages 


in this caſe,” 


The plaintiffs petitioned for a rehearing ; and inſiſted that 
the 8 of Queen Ann gave. an ADDITIONAL ſecurity by pe- 


— 


nalties, during @ limited time, to a property which EXISTED 
BEFORE ; and therefore was declaratory of the property; and 
that the Court of Chancery had always underſtood it in this 


ueen Ann and 


iſt interlocu- 
tor, 4th July, 
1746. 955 


ſenſe, and given relief, in conſequence of the cou οο N -αα,% 


ſenalſiet. 


Property, declared, and ſecured by the act for a limited timg by 


4 The Court found, « That an action of damages lies, to 
the extent of the profits made by the defendants, on ſuch 
f 4 . | 5 0 * 60 0 


2d interlocus 
tor, 24th De- 


f cember, 1746. 
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The Court ordered the cauſe to be re-argned ; and dirt 
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them to conſider . Whether, by the laws of Scotland." an 


za interlocu- 
tor, 2d De- 
cember, 1747. 


4th interlocu- 
tor, 7 June 
1748. 


„ book, BEFORE the ſlatute,”* 


1103. 


* action lay, at the inſtance of an author or proprietor of a 
A 1 Sa 7 All . 


1 Y * * % 
1 


Ihe cauſe was further heard and debated ; but 30% fide 
adoided the queſtion upon the common law. The plaintifft 
probably, were adviſed not to put their caſe upon the com- 
mon law of Scotland; becauſe the hooks were printed and 
ubliſhed in London, and therefore might be conſidered as 
Hrtign books. And the defendants, thinking "themſelves 
ſtrong againſt an action of damages upon the fatuit, reſted 
upon that ground; and inſiſted that the action being brought 
wpon the flatute, the plaintiffs could nat reſort to the common 
law. . | . e i | 


The Court therefore gave 19 opinion, as to the common law; 
but found, „ That uo action lies on the /atute, for offences 
« againſt the ſame, except when it is brought within thre 


„months after the committing, ſuch- offence : and that no 


action lies, except for ſuch books as have been entered in 
< ſtationers hall in the terms of the ſtatute.” And “ that 
no action of damages lies on the flatute.” 


The plaintiffs prayed a review; and objected to the ambi- 
guity of the propoſition, That no action of damages lies 
< on the ſtatute; becauſe they did not contend * that ſuch 
« action was given by the flatute; but that it followed the 


"ANTECEDENT property, declared and ſecured by the ſtatute. 


And they urged the pradtce of the Court of Chancery. 


The Court found, “ that no action ff damages does lie 
« upon or in conſequence of the flalule, but only for the PE- 
«* NALTIES.” \ ; ; 


© The plaintiffs appealed to the Houſe of Lords. In their 
reaſons-annexed to the printed caſe, they ſay, © The Court 
„ of Chancery has conſtrued 8 Ann. as declaratory of an 
« author's property; and the remedies and penalties thereby 
4 given for a limited term, upon certain conditions, as A. 


„ HITIONAL SANCTIONS only, to preſerve that property 


“ from being injured.” And in another part of the reaſons, 


they inſiſt © that it is like the caſe of a patent granted for any 


© new and uſeful invention: the patentee, in conſequence o 


« his property, is intitled to the ordinary relief in courts 0 
« law and equity.“ =o f It 


This ac 
letter {aid 
ſolicitor, 
and not'a 
or all he { 
would mi: 


Lord F 

is m 
that he 
„might! 


aur Tenn ꝙ Geo 3 
e e wt W. ene able 


men for their“ counſel,) in their reaſons, do not litig 
* that the ſtatute was to be conſidered as giving an ain nal *. Tarn 
« ſecurity; nor conſequently, the competence of an action 
for damages: they only ſay, „Ir it is taken as an action 
4 « upon the caſe, it can not be. joined with an action for the 
alties ; and inſiſt, from objections to the method of pro- 

« 4 that the plaintiff could nat mm wa 0 | 4 


Mr. Murphy ciqad A nnn which 7 ys, Lord Furt 
wks in moving for the reſolution” of the Haus ſpoke to the 
following effett—* As to the origin of relief given in the 
« Court of Ghancery, by injunction and-account——The ſtatute f 
( Fac. I. which took away monopolies, at the ſame time'gave 
a the King a power to grant patents for the encouragement of 

« new inventions for fourteen years. Theſe patents were in. 
6-rolled in Chancery and the Court, upon complaint of as 
6 1 would take notice of. its own recordlw s. 


i% 


Campbell and 
Mr. Yorke, 


« The ſtatute of Queen Ann might be ea as a fland- 
« ing patent to authors: and, being. a record Ye the hrgheft ne na- 
« ' ture the Court will give relief. 


« But be doubted Whether that 3 was delaratery of the 
common law, or introductive of a new law, to give learned 
* men a NINE which they had not before. | 


« He &1 it was ie to IE how the common 
« Jaw of Scotland ſtood before the ſtatute : and he repeated, 
4 more than once, that as the queſtion. could not be judicially 
* determined upon the preſent appeal, he would be ill open to 
* al realonings upon the ſubject; and would not be under- 
2 ood: to give an opinion which might bind himſelf.” | 


This account of what Lord . faid, is taken from a 
letter ſaid to be written to the reſpondents in Scotland, by their 
ſolicitor. It purports only to be heads, by way of narration 
and nat a report of his words, or the order in which he ſpoke, 
or alf he ſaid; and plainly contains n een thought 
would make moſt for his clients. ah, oct 1 

Lord Haie muſt have intimated. more of his opinion 
than is mentioned in the letter; by his repeatedly guarding 

* that he would not be nne to eie an EO which 

08 bind himſelf,” 
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. queſtion ve bete c . 
| was, © whether any remedy ys in conſequence of the fa 


media Haga anc) a1? 


EE Lord Hardwick 3 bay © Whether 

I <« the ſtatute was declaratory of the common law ; or/introduftine 

| TE 3 a hew law, ww - learned men a property which they 

TT not before.” Hie Bates no doubt, whether any re- 

e medy could lie, except for the e 1225 4 the a& 
, * nnn, 25 | 2 


+ The doubt was a Cali af . 
88 to be ſolved by the words; for there are no words declar- 
of the common law: and thete is an as ares _ 


tory: inferences either way. 


The queſtion then: depended upon ſetting © whethe l. 
a pinperey enifet 3 OE in int 
ago og that right, and ſecures it by T4 es there was 


t at the common law, _— e, Therm i ariſes oi 

under a ſanction ſpecially preſcri re ſayt no proc 

ar, under» e. it L gave 0 conſider How the Fae 

1 common law of Scotland ſtood, before the ſlatute. net of proſec 

* Ae to ha bl pane wht fiſt i Ir ac 

e Solicitor has certainly omitted TE: _— 

|. Creates t 

Lord Hanpwioks could never ground the relief g violation 

to a patentee, merely upon the tent being inrollad in dipenſed 
cery: much leſs could he argue from thence to an act of Par- 

liament, merely becauſe it ot a record of a higher nature; There 

without ſaying a word as to the conſtrufion of the Act, upon Gencery 

which the Court of Chancery proceeded ; though that was that at 

the only thing material, and relied wor in the gram gives a 

| 4 Nve. aber four 

ſomething 

The printed reaſons argued — the ene gf. the Court 

enn for new invention, by action or billy aw'« parallel ale 2 

1 oper, 

fing a common law ecured and confirmed by Cn 

ute ; a term; ee pray Aon Rands upon the ſame Ide or 

= with the legal right excepted in the act of 21 Fac. l. : pellants 

But ſuppoſing the privilege given to authors by this act, to © and ine 

15 _ out of a new prohibition ; there is no colour, from - diſcover 


of letters patent, for the juriſdiction n * 
Cour of Chancery upon 8 7 5 5 


2 =; 
— * 


Baſte Tem Seng: h 
ü rr ena mapa! 250 FVE. „% tab * 
muſt be obſerved. Patentees for new inventions are leſt, by Mikasa Þ 
that ſtatute, to the common law, and the remedies which fol- v. * 9 
low the nature of their right. FF: tat v6 noi ſleup Vit 9 T | 5 
TCTCTſCC c toni90w 3; egy” 1 
But this ſtatute of the 8th of Queen Ann, is a penal abate 3 N 
which preſcribes the remedy for the party aggrieved, and the 1 
mode of proſecution, to be commenced. within three months. 1 
. Upon ſuch an act, if the offence, and conſequently the right WW 
, which ariſes from the. prohibition, be netu, no remedy or 13 
mode of ene As purſued, except what is directed 1 
The ſtatutes which prohibit interlopers, give, by that pro- 1 
hibitionz the ſole Ea India trade to the company The 6 8 
trade was free before. Conſequently the ſtatutes create a new 1 
.offence, Was it ever imagined that any remedy could be pur- 9 
ſued by the company, except thoſe preſcribed by the ſtatutes ? WW 
F | ; 25 1 Þ 
| Wherean act enforces a duly with penalties, the ordinary re- b 
medies follow the debt of obligation to pay; and the penalties are - 
by way of ſecurity. But where the privilege io one perſon Wo 
ariſes out of and conſiſts in a new prohibition to others, there is | Wo 
no proceeding but for a breach of the prohibition. If the aft 1 
bas preſcribed the remedy for the my grieved, and the mode . 
ol proſecution; all other remedies and modes are excluded. WM. 
Ir a conditional right is created by an act of Parliament, the ; ASL 
emditim can not be. diſpenſed with. Ir the ſame act, which 1 
creates the right, limits the time within which proſecutions for 1 
violation of it ſhall be c ced, that limitation can nat be 8 
Therefore the whole. juriſdictian exerciſed by the Court of : WE, 
Chancery ſince 1710, aguinſt pirates | of copies, is an authority We 
that authors: Had a property antecedent; to which the att 1 
'* gives a /emporary additional ſecuritiy; It can ſtand upon no "ona 
«her foundation. And I am perſuaded lord Hardwicke dropt 5 
ſomething as to the reaſons and grounds of the relief given by _— 
the Court of Chancery, in conſequence-of this act; which 2 
occaſioned his repeating more than once, that he would be 1 
fill open to all reaſonings upon the ſubject.“ ; Wi 
The order declares, -<. that the action brought by — | „ 
* pellants in the Court of Seſſion in Scotland. was improperly 1 
* and inconſiſtently brought, by demanding at the ſame lime a oY 
* diſcovery and account of the profits of the books in quel- Wh 
4 . * 2 Ee! 
HY 


ay * Pani 2 7 
Dar NS CUE 
” 1 4E 8 * * 
— LS | * : 


4 * tion, and alethe 3 of the acts of 4 G 
_, © the appellants had never abſolutely waved in the 
—_— 4 © belowy)« and alſo by Joining e Ea d . * 
de tinct and independant rights in different books, in the —— 
4 action; and that 3 the points determined by the | 
de interlocutors could not regulatly come in queſtion in na 
& cauſs: and therefore ORDERED and ADJUDGED that the 
* faid ſeveral interlocutors be reverſed" without prejudice: to the 
8 determination of any of the ſaid points, when the ſame ſhall 
te properly be brought in judgment. And it is hereby alſo de- 
* clared, that libet in this cauſe is nonrelevant: and 2 
i that the ſaid court of ſeſſion do pong © 


Ir che ground of the relief in Chancery; 3 iba cont. 
nuance of the term given by the act, was the antecedent. 
perty ; it is not to be wondered, that after the expiration of the 
term, the Court had no difficulty to " onal the lame "relief, 
—_ 1 25 the common law right. 5 | 


4 


But before I mention the caſes, it may bs 1 to pre- 
we 'wint will put the en, of them in its true light. 


Ames to ſtay printing er the ſale of books printed, aro 

in the nature of injunctions to ſtay waſte: they never are 
ranted, but upon a clear right. If moved for, upon filing 

; he | bill; the right muſt appear clearly, by affidavits: if con- 
tinueds, after the anſwer put in; the eb muſt be clearly ad- 
mitted by the anſwer, or not denied. . | 


| Where the plaintiff 's right i is queſtioned 0 PD an in- 
junction is improper ; becauſe 19 reparation can be made to the 
defendant for the damage he ſuſtains from the injunttion: but 
if the defendant proceeds to commit the waſte or injury, the 
plaintiff way afterwards have compoyſation. . . 


Few bills a inſt pirates of books are” ever r brought os 
hearing. If > 4 defendant acquieſces under the injunction, it 
7 dom worth the plaintiff's while to proceed "el an de- 
oo; the ſale of the edition * n 5 


| From the year 1709 to this ar + thete have not e been mor 
than two or three mou cauſes heard, | 


1667, Th 
title to his 
notes, publ 
anſwer can 

inſiſted 750 
to take in f f 
aua, 


The queſtion upon the commo law right, died not ih 
till 21 years from the 10th bf April 17 10, for old copies: con. 
ſequently, the ſooneſt it could ariſe was after the roth of 


April 1731. 


It was in 
ſearch 
Vol. 1\ 


: 
5 
A O 


1 e 


& 


Feth granted an injunction to reſtrain the defendant ,_ - 
printing the Whole Duty of Man; the firſt aſſignment Mia 


_ 


Dr. Ham- 
mond's letter 
to the book 

ſellers. 


under. N 
4 : , { ST 4 * 44 
2 , q * 4 F919 F 1 * f 
, F k 8 * 


En ITE 
* #4 £ N , Wha 42-7 


In the caſe of Matte v. Falkner, 28th | vember 153 5, an 
inunction was granted for printing Pope's and Swift's Miſ- 
— Many of theſe 2094 + were publiſhed in 1701, > Lag wy 


on, 108: and the counſel ſtrongly” preſſed the 'objettion, ſengons be- 


to the whole: and it was acquieſced under. Vet Falkner, and Rome. 
the Iyiſb bookſeller, was a man of ſubſtance; and the general 8 

point was of conſequence to him: but he was not adviſed 1708. 

to litigate further, © ET: Rr di HO 1 x708, Par- 
bf ONES to ata: drm And eee net as | tridge's 

Death. x798, Sentiments of a Church of England-Man. P: anbrugh's Houſe, Baets 

and Philemon. 1709, Project for Advancement of Religion, and Reformation of 
On 27 Fanuary 1736, in the caſe of Walthoe'v. Walker, an 

munQion was granted by Sir Foſeph Fetyll, for printing Nel- 

jos Feſtivals and. Faſts ; though the bill ſets forth, that it was 

printed in the lifetime of Robert Nelſan the author 2, and that f It was 

he died in January 1714 *. This too was acquieſced under. _— in 

8 | * - 

On 5th Miy 1739 in the caſe of Tonſon et al. v. Malter * Fe 

iherwiſe Stanton, before Lord Hardwicke, an injunction was 

granted, to reſtrain the defendants from printing Mzton's Pa- 

raiſe Lt. The plaintiffs derived their title under an aſſign- 

ment of the copy Bo the author in 1667; which was read. 

This injunction was alſo acquieſced under. 


In the caſe of Tonſon v. Walker and Merchant +, before Lord } 30th April 
Hardwicke, the bill was filed 26th November 1751, ſuggeſting 
that the defendants had advertiſed, to print . Milton's Paradiſe 
* Loſt, with his Life by Fenton; and the Notes of all the for- 
" mer editions, of which Dr. Newton's was the laſt. The 
bill ſuggeſts a pretence that the defendant had a right.“ It — 
ferives a title to the poem, from the author's aſſignment in 
167. That it was publiſhed about 1668. And it derives a 
title to his Life by Fenton, publiſhed in 1727; and to Bentley's 
notes, publiſhed in 1732; and Dr. Newton's, in 1749. The 
anſwer came in, 12th December 1751: wherein the defendants 
liſted oy had a right to print their work ih numbers, and 
to take in ſubſcriptions. And they put in their anſwer ſo ex- 
tioully, as to prevent an injunction before anſwer. _ 


* 


It was intended to take the opinion of the Court ſolemnly, 
ſearches and affidayits, which were thought neceſſary to 
Vol. IV. 9 | be 


1 8 
. a4 -. 
5 * 


Or che. gch of Fune 1735, in the caſe of Hyre v. Malier, Sit 17569 · 


ae = had been made in December 1657: and this was v. TAxL OR. * 


x to theſe ee Lord Talbst continued the injunction, as tween Athens 
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* Tayion + 


Pope v. Curl, 5th Fune 1741, 
__ defendant only from printing and ſelling the plainti fs let. 
ters: there were a 


| — of. 


for an injunction, where the right was doubiful. 


4 _ 


kalter rem en | 
1 occaſioned a delay: nnn 


near the end of April 7 


Thei injunction was moved WOW" Thurſday the 23d of Avi 
Lord e argued it. It was argued at Tn War 


| the general ground of copy- -nights at common le 


Lord CHANCELLOR directed it to proceed on the 95. 
turday following; and to be f. poken to by one of a ſide. 
Afterwards, it flood over, by order, iin Thurſdey the pod 
April; ; devel it was _—_ __ boon 

The caſe TY not poſſibly be W at the . the 
cauſe. The notes of the laſt edition (Dr. Neuron $) were 


- . evithin the act: but an injunction as to them only, would have 


been of little avail; and it did not follow, that the defendants 


ſhould not be permitted to print what they had a right to print; 


becauſe they had attempted to print more. For, in the caſe of 
Lord Hardwicke injoined the 


great many more in the book which the 
defendant had. printed, Ne the Wo V a no 19 5 to 


; 


If the ichen of Lord Hardwithe's © own opinion en 
been ſtrongly with the plaintiff, he never would have grantel 
the injunction to the whole, and penned it in the drgjundine; 
ſo that printing the or the life, or Bentley's: notes, 


| without a word of Dr. Nun 5 would have wen a breach. 


The injunction i is not barely to te {{ling of ae book, o 


| which Newten' $ notes made a AKT ut it» 3 ur. 


He wight have 6 it to law then, as well as at the bear- 


ing: but he probably foreſay he never ſhould hear of it n, 


Accordingly, the parties underſtood his way of thinking: and 
the defendants acquieſced under the injunction, and fo have 
made it perpetual ; and ee now bs guilty of a breach, - 
they printed Milton. 


I do admit that eco from the order 10 525 which he 
fav and penned,) he guarded 1 being 2 _— to 
determine the queens, | 


He cited The flationers company V. Partridge; as an authority 
He obferved 

n Dr. Newton's notes, either tranſcribed or colourably 
abrid idged, being within the act: and, according to à note! 
have of the — he ſaid, Tho ſtrongeſt authority is m_ 


Maw? 
plaintiff \ 
ſuſpicion, 
Was ordei 


eatery ce. 


u jn 


4 ere made and publiſhed at the erpence of the Crown; 
« ergo the King's property. Theſe arguments being allowed 
o ſupport that right, nfef ſuch a property exiſting.” 


That very point was then depending in this Court, upon a 
' caſe fent' by himſelf, in Baſtett v. 755 x | 
Inge. : | 8 85 OM | | 


1 would not have been agreeable to Lord Hardwicke's 


great decency and prudence, to have ſpoken out deciſively, 
pon u general Egal right never decided at law; and to have 
zwunded his opinion upon an argument which was then. a 
D, %% ; N 
s brought before 


- The queſtion upon literary property 


this Court in the caſe of“ Tonſon v. Collins; and after two * In Trin, 


zroumetits, was . adjourned into the exchequer-chamber. I 
have been informed, from the beſt authority, that ſo far as 
the Court had formed an opmion, they all inclined to the 


ty colluſion 3 and a nominal defendant ſet up, in order to 
obtain a judgment, which might be a precedent againſt third 
perſons; and that therefore a judgment in favour of the 
paintiff would certainly have been acquieſced in; upon this 
ſuſpicion, and becauſe the Court inclined to the plaintiff, it 
vas ordered to be heard before all the Judges. . 


Afterwards, upon certain information received by the 
Judges, „that the whole was a colluſion; that the defendant 


* was nominal only; and the whole expence paid by the plain 


« if > they refuſed to proceed in the cauſe; though it 
had been argued bona ſide, and very ably, by the counſel, 
vbo appeared for the. defendant. They thought, this con- 
myance to get a colluſive judgment was art attempt of a dan- 
gerous example, and therefore to be diſcouraged. 

The pendency of this cauſe was publickly known: but the 
tralon of its diicontinuance was not. Yi $4.4 ; 


Whilſt this queſtion hung in 15 Court, a doubt aroſe in 
Chancery : and in the caſes of Millar v. Donaldſon, and O/- 


birne v. Donaldſon, + the injunftion was refuſed ; without Þ Trinity va- 
ay opinion given. Mr. Murphy ſtated Lord Northington to cation, 1765. 


hall ſay nothing as to the merits,” 
: f D d 2 Under 


ve ſaid . It would be preſumption in me: therefore I 


« te Judges have Leid in the caſe Of Seymour (1 Mod,), and 
the argument of prerogative- copies. * Diſtinttions are 

* taken apon 186, ground of the, Fig va 

u Lathn grammars, Common-prayer and Year-boaks ;, that they v. Tarion,” 


. 


Univerſity of Cam- 


Black. Rep. 
plaintiff, But as they ſuſpected that the action was brought 392, 321 
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1769 Under theſe 8 think the injunction was 
rer 18 rightly refuſed : for, whatever his Lordſhip's own opinion 
v. TarLos. might be, either way, it was a becoming decency © to woub7.? 
And no judge ever granted ſuch an injunction to ſtay waſte, 
upon a . roperty, and continued it to the hearing; where 


N 


quieſced ur 


the whole fact was _ the motion, and he in his The 
oven mind doubted of the plaintiff's right. To what end ab of 
ſhould an injunction be granted? Since the matter can not * foi 
appear in a different 1 * at the hearing: and it may be ſent « the 
to law directiy. To ſtay the defendant from making a profit ground 
which he may probably be intitled to, is unjuſt, a | 
| „ „ EF a 2 oo e It 1s 
| The fationers company v. Partridge, for printing almanacs | 
' Foth Feb- is no e to the contrary T. Lord | ew the 2 
m an. BꝰR. injunction to the hearing, upon grounds which he might think 4 tins 
Lueas 103. bound him to conſider the plaintiff's legal right Ws clear, ha 
5 Their patent for printing almanacs had been tried at law, and purel 
I Stationers adhudged for them: injunctions had been decreed in} Chan- 2 
Le No. cery; and any further trial at law refuſed, upon ſolemn argu, property 
45 wane | Soy 1687. ment. Had not Lord Cowper inclined ſtrongly for the plan. frivate « 
2 Show. 258. tiffs, he never would have injoined a work Which is annua, "== 
Stationers and ſerves only for one year. Pi a0 | _ Cramma 
r | 5 ng it. 
: "Fg 1681. | There 1s no report of what paſſed on the motion before Lotd ''s 2 
| Cowper. But the queſtion founding in prerogative ; and the The 7 
I February, former determinations having been before the Revolution]; 5 
1710, Lucas Lord Harcourt thought it prudent to make a caſe for the opi- ONT 
— Moat at nion of this Court. „ N 2 
| was | „ 7 0 f 1 | The & 
2 but the injunction granted by Lord Cowper remained. Lord Parker ſeemed, upon Rol 
on the argument, to think the Calendar was not part of the Common-prayer Book." k 2 
| Theſe caſes in 1765 add great weight to the precedents « — 
where injunctions have been granted after the expiration of « power 
the term; becauſe they ſhew that there was no doubt before. un pre 
| | And I am perſuaded that if, in 1752, the queſtion had been 9 BE 
Hs depending in this Court, Lord Hardwicke would not have ba 
SJ ranted the injunction in the, caſe of Tenſon v. Malter; how » bil 1 
| rong fo ever his own opinion might have been. Lord Ma 
] Lord Hardwicke laid great ſtreſs on the argument made uſe 9 
of to ſupport Cromun- copies; as preſuming the property of au- * hy 7 
| thors. That argument has fince prevailed : and it has been Lo Me | 
fince ſolemnly adjudged, « that there are copies of which the e 
ng is proprietor.” © ; 5 FILE 
| —_ FE ” EY 1555 Lord Chan 
| of ant | tif the pr, 
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r Term 9 Geo. 4: 


This Court had no idea that the King, by fen konier, bad 


uy por to reftraim” printing, which is a trade and manu- 


2370 
2205. 


or to grant an exclufive privilege of printing any book MizzLax 


whatſoever 3 cht as a ſubjeR- might, by reafor-of the copy v. Tarion, 9 


bring his property 
be Court agreed with Mr. Juſtice Powell, who faid, in the 
_ eaſe of The flalianers company v. Partridge, * You muſt fhew. 
« ſome property in the Crown, and bring it within the cafe of 
« the Common-prayer Book.”* Mr. Yorke argued it upon this 
| nd | 4 3 "Fo | 


It is ſettled then, © that the King is owner of the copies of 


# all books or writings which he had the ſole right or:ginally 
« to publiſh ; as as of parliament, orders of council, proclama- 


„ tions, the Comman-prayer Bact. Theſe and fuch like are 
his don works, as he repreſents the ſlate. So likewiſe, where 


h purchaſe he had the right originally to publiſh ; as the Latin 
I 


| the Year-books, e. And in theſe laſt caſes the 
property of the Crawn ſtands exactly on the fame footing as 
private copy-right : as to the Year-books, becaufe the Crown 
was at the expence of taking the notes; and as to the Latin 
Grammar, becauſe it paid for the compiling and publifh- 
ing it. 5 

The right of the Crown to theſe books is independent of 
eyery prerogative idea. 


? The only doubt, as to the judgment of the Houſe of Lords, | 


upon Rollis Abridgment and Croke's Reports, is, (that neither 
© colleftion was made by the authorriy, or at the expence of the 
„Crown ;“ and © that the King had us right of er:ginal. 
publication; the Courts of Ye/iminſ/ter-Hall having the ſole 
power to authorize and authenticate the publication of their 
* own proceedings. | | 

In the caſe of Manley et al. v. Owen et al. $th of April 1755, 
a bill was filed by ſome printers, who had bought from the 
Lord Mayor the copy of the Seffions paper, to injoin the 


defendants from printing it. The Lord Chancellor went fully 


into it, upon affidavits of the purchaſe, and authority from 
the Lord Mayor ; and that it had always been uſual for the 
Lord Mayor ( being firſt in the commiſhon,) to appoint the 
printer of the trials, and to take a confideration for it. The 
Lord Chancellor thought the right to print gave the plain- 
uffs the property 3 and granted an injunction: which was ac- 
quieſced under. . a 
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I an author by the common lat bas the 


* 


thority. 


| Suppoſe a man, with or without leave; to peruſe a manuſcrip 
work, tranſeribes and publiſhes it; it is not within the act of 
Queen Ann it is not larceny ; it is not trefpaſs; it is not a 


crime indiQable ; (the phyſical property of the author, the 


original manuſcript, remains: ) but it is a grols violation of a 
valuable right. | 1 85 Yet . 


1 * Ne KF. 1 


* Suppoſe the original, or a tranſcript, was giyen or lent to a 
man to read, for his own uſe ; and he publiſhes it; it would 
be a violation of the author's common,Jaw-right. to. the ca. 
This never was doubted ; and has often been determined. 

In the caſe of eil v. Reſe, 24th of May, 1732, a bill 
was filed by the ſon and deviſeę of Mr. Webb the conveyancer, 


againſt the: clerk, for intending to print his father's draught, 


Sir Jaſcph Tekyll granted an injup@ion ; and it was acquieſced 
In the caſe of Pope v. Curl, 5th of June 1741, Lord Hard. 
wicke, upon motion, 2 an injunction as to Pope's let. 
ters to Swift : and t t 


4 


* 


e point was fully conſidered. Lord 
Hardwicke thought, © ſending a letter transferred the paper 
« upon which it was wrote, and every uſe of the contents, 
< EXCEPT the liberty and profit of PUBLISHING.” 


When 1 conſent is not proved, the negative is implied 


as a tacit condition. 
In this caſe too, the injunction was acquieſced under. 


In the caſe of The Duke of Dueenſbury v. Shebbeart, Ziſt 
of Fuly, 1758, an injunction was granted, for printing tbe 
ſecond part of Lord Clarendon's Hiſtory. Lord Clarendin, 
the ſon, let Mr. Francis Gwyn have a copy. His fon and * 
preſentative inſiſted “ he had a right to print and publiſh. 
The Court was of opinion © that Mr. Fruncis Gwyn might 
% make every uſe of it, except the profit of multiplying in prim. 
It was to be preſumed, that Lord Clarendon never mlended 


| that, when he gave him a copy. The injunction was ac. 


uieſced under: and Dr. Shebbeare recovered, before Lord 
Mansfield, a large ſum againſt Mr. Gwyn, for repreſenting 


that he had a right to print.“ ” > 


I . ; COM gn ny e to mx 

769. the fir/t impreſſion and publication, I can not Wegs Cage 
, from crotun- copies, Or copies analogous to the dane. paper; 
as votes of the Houſe of Commons, ↄr irialt publiſhed by au- 


tion of 
are lau: 


the Enor 
Book, 


tnowleds 
print is ; 
And the 
convey t 


In 43 
XK? of mi 
and never 
inſtrumer 


But ; | 
by the 4 
% AWn-Ccox 


* * 5 2 8 
7 * 9 2 n * 


* — * N 25 
45 y 8 * 
-t -» 4 
E 0 * * 
; 7 — - * F 
2 4 f % 8 , 
EM * N > 25 5 
* * * . , 2 
3 : « . * 
p of Pig * 5 . * * 0 , 
_ Eaſter Term 9 Geo... l 
. 2 7 * by 4 * A” 
LOR. . : C * © © 
— a 1 * 
* # 4 = 1 


1 - 


Slew 55 EI Kd! 25 28tt. 1 en W See t ry 2 g ; 1 6 's 

in the caſe of Mr. Forre/ter v. Waller, 13th.of June, 1741, 2 '? „ 
| im injunction, for printi the plaintiff*s notes, gotten ſurrep- Mil TA y, 

titiouſly,” without his conſent, was grantde. _ Tartos. 


„ benes ivis clear, that there is a time, when with- 

wt any poſitive ſtatute, an author has a property in the c 

of is os work, in the legal ſenſe of the word. 1d 4 

wftrum elt, fine noſtro facto, ad alterum 222 non poteſt. 
Fadti autem nomine, vel conſenſus, vel eliam eli F mtelligitur. 


In this caſe, the author has aſſerted his property in the copy, 
from the firſt moment. Conſent to leave it open, or give it to 
the public, whether expreſs or implied, is a fact: it is not 
pretended here. * | 
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But the defendant's counſel inſiſt, “that by the author's 

« ſalt of printed books, the copy neceſſarily becomes open; in 
like manner as by the inventor's communicating a trade, 
manufacture or mechanical inſtrument, the art becomes free 
to all who have learnt, from ſuch communication, to exer- 


u ciſe it. 4 4 


The reſemblance holds only in th:s—As by the communica- 

tion of an invention in trade, manufacture, or machines, men 

are taught the art or ſcience, they have a-r:ght to uſe it; ſo all 

the knowledge, which can be acquired from the contents of a 

Book, is free for every man's uſe : _if it teaches mathematics, a 
phyſic, huſbandry ; ¶ it teaches to write in verſe or proſe ; if, | 

by reading an epic poem, a man Jearns to make an epic poem 

of his own; he is at liberty. — Fee, 
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But PRINTING is a frade or manufacture. The types and 
preſs are the mechanical inſtruments : the literary compoſition is 
3 the material ; which always is property. The book conveys 
tnavledge, inſtruction, or entertainment: but multiplying copies in 
print is a quite diſtinct thing from all the book communicates. : 
And there is no incongruity, to reſerve that right ; and yet 
convey the free uſe of all the book ſeaches. | 


In 43 Eliz. and 21 Fac. I, when monopolies were the ſub- 
jedt of much diſcuſſion, copies of literary warks were protected; 
and 2 thought to be like a trade, manufacture, or mechanical 
ntrum ent N | 


But if the copy neceſſarily becomes open, as a gift to the public, 1 mu. 


by the printing and publication; it muſt likewiſe be fo, as to Wo 


un- copies: the contrary of which is now ſettled. - _ 1 
F- | 
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Miu. ar diſelaim any idea that tt King bas the leaſt. control 


v. DavLos. preſs, but what ariſes from his property in bis copy... 


I am bound by the opinion of the Court in Baſket? v. Univer. 
ty of Cambridge, to ſay © that. the firſt publication and fale 
does not, by the common Jaw, neceſſarily, and in ſpite of the 
6 aul hor, ke his copy open :** though I admit, „ an authory 
te conſent © leave it open may be implied from circumflances.” 


— 
\ 
. 


over th 


* . 


. 6 


ad queſtion, It remains, to conſider the ſecond queſtion, upon the 8th 
Das of Queen Ann; though I have already, in part, anticipated 

| the argument. CO on TD Or Wt 
ES Mr. Murphy ſtrongly contended, from the amendment; in 


the committee of the Houſe of Commons, and from the change 
of the title, « that the Parliament meant to take away, or to 
“ declare there was no property at the common law.” vY 


The ſenſe and meaning of an/aft of Parliament muſt be col. 
lected from what it ſays when paſſed into a law; and nat from 
the hiſtory of changes it underwent in the houſe where it took 
its riſe. That hiſtory is not known to the other houſe, or to 
the Sovereign. VVV | 


Upon the face of this act, the very preamble ſtrongly implies 
a declaration of the property at the common law. For, it ſpeaks 
thus“ Whereas of late, (that is, ſince the determinatio 

of the licenſing act,) © the liberty taken by divers perſons, 0 
« printing, re- printing, and publiſhing books without the con- 
« ſent of the authors or proprietors, to their very great detri- 
« ment, and too often to the ruin of them and their fami- 


« lies; for preventing, therefore, ſuch practices for the 


— ö 


future, c. 0 


Now, every word almoſt in this preamble is emphatical 
and deſerves to be remarked upon. 2 e 


When the legiſlature ſpeak of a © 7;berty taken,” could they 
mean a claim founded on any right? If they had, they would 
certainly have ſo expreſſed themſelves: and then, probably, 
the preamble would have run thus Whereas bookſellen 

and divers other perſons have of late claimed the right of 
« printing and re-printing, &c.” 


| H Now the word “ re. printing e if the 
firft printing or publication was a gift of the work to the public, 


it could be no 7njury to reprint a ſecond edition without * 
9 u 


But 
went i 
commy 


- 


But without conſent of whom 2. The ® author or 
\(;n the dijundtive:) thereby clearly pointing out hat ſorts 


we 


8 


proprietor,” 


. af perſons 
ment (in caſe of a private 


| or by grant from the 

1 might, without ſtraining the conſtruction, ſuppoſe that 

by the words © too often to the ruin of op and their 
milie, the parliament might allude to diſpolifions made by 


2uthors, of their works, at their deceaſe, for the maintenance 


and benefit of their families. 
But I chooſe rather to go to the zrſt words of the enaFing 
clauſe—* For preventing, therefore, the like practices for the 


future. 


Did the Parliatnent, by the word = practices, mea i 


deſcribe the exerciſe of a legal right? (which the publication 


of books would be, if there was no copy- right ?) or did they 
mean to point out acts committed in fraud and vialation 
private rights; which this act was made to prevent, and which 
ae properly ſtyled practices? | 1 


' The word « practices, is properly applied to the doing of 
legal acts; but is improperly and rang made uſe of 
6 _ the tbe. 1 right, either ſtrictly legal, or even 

ubtful. a 


Te preamble is infinitely ſtronger in the original bill, as it 
was brought into the houſe, and referred to the committee. 


But to go into the hiſtory of the changes the bill under- 
went in the Houſe of Commons—It certainly went to the 
committee, as a bill to ſecure the undoubted property of copies 
for ever. It is plain, that objections aroſe in the committee, 
to the generality of the propoſition: which ended in ſecuring 


the property of copies for a ferm; without prejudice to either 


_— the queſtion upon the general propoſition as to the 


| By the law and uſage of Parliament, a net bill can not be 
in a committee: a bill to ſecure the property of authors 
could not be turned into a bill 7 take it auay. And there- 
fore this is not to be ſuppoſed, though there had been 10 
proviſo laving their rights. . | 


What the add gives with a ſanction of ; penalties, is for a 


frm: and the words „ and no longer, add nothing 8 
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ane intüed 10 this property); the original author, Marr 
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Tenſe; any more than they would in 2 will, if a teſtator gays 
mm for years. Yet, probably, theſe words occaſioned the ex — 
Mirian proviſo being afterwards added; from the anxiety of the 
v. TayLok. - 


uniyerſity-members, who knew the univerſities had many 
copies, The univerſity of Oxford had publiſhed Lord Ca. 


renden s Hiſtory in three volumes, but about five years before; 


and had the property of the copy. 


* 
. "77 4 


. Great ire has been Jaid by the counſel for the defendant 


upon the change of the title; and the word « weſt rae 
uſed inſtead of the word . ſecuring.” © © * n 


The reſtraining of the proviſions of the bill to a form, ne. 


ceſſarily occaſioned an alteration in the title. Securing for 
c a term” would not import that there was a common-law 
right beyond the term: and © wefling, for a term” does not 


import that there is ns common-law right. If it did, the 
title is but once read; and, if there had been no proviſo, 
could not controul the body of the aft, which ſpeaks (in the 


| 8 to the ſecond ſection) of the property intended to 


4 or be conſtrued to extend, either to 


idea that this act had decided againſt the property of authors at 


be thereby ſecured to the proprietor. But the proviſo ſaving 
the ancient common-law right, is as full as could be drawn 
„ Provided, that nothing in this act contained ſhall extend, 
prejudice. or confirm 
« any right that the ſaid univerſities or any of them, or any 
« perſon or perſons have, or claim to have, to the printing or 


« re- printing any book or copy already printed, or hereafter | 


« to be printed.” M hat was the right to be ſaved, either 


as to books already printed, or much more as to books heres 
after to be printed, but the common-law right? | 


Wirnour this proviſo, it might fairly have beef argued, 
that there is nothing in this at which can prejudice the ag 


of authors in the copy: and every adjudication upon the 
ſince it has paſſed, is an authority that there never was an 


common law. : 


I have avoided a large field which exerciſed the ingenuity 


of the bar. Metaphyſical reaſoning is too ſubtile: and ar- 
guments from the ſuppoſed modes of acquiring the property 


of acorns, or a vacant piece of ground in an . ſtate o 


nature, are too remote. Beſides, the compariſon does not 
hold between things which have a phyſical exiſtence, and in- 


corporeal rights. 


Alt is certainly not 1 — to natural juſtice, that a 


ranger ſhould reap the 


eficial pecuniary produce of _ 
5 man 


fatter 


4 5 8 0 | k : 15 
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porn 22 fieri locupletior um. 1769. þ 
Es 55 Ys 5 1 MiI Laa 
'[t is wife in any ſtate, to encourage letters, and the painful W Tarreg. 
reſearches of learned men. The eaſieſt and 'moſt equal way 1 TS 
of doing it, is, by ſecuring to them the property of their own _ 1 
works.” Nobody contributes, who is not willing: and though | | 

a good book may be run down, and a bad one cried up, for a 
ume; yet ſooner or later, the reward will be proportion 
to the merit of the work. 0 e 
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A writer's. fame will not be the leſs, that he has bread, 1 
vithout being under the neceſſity of proſtituting his pen to 5 
He who engages in a laborious, work, (ſuch, for 5 1 
a Johnſon's Dictionary,) which may employ his whole life, 


vill do it with more ſpirit, if, beſides his own glory, he 
thinks it may be a proviſion for his family. | 


I never heard any inconvenience objected to literary pro- 

perty, but that of enhancing the price of books. This judgment 

vill not be a precedent in favour of a proprietor who is found | 
by a jury to have enhanced the price. An owner may find it v. 12G. 2 
worth while to give more correct and more beautiful editions; c. 36. 
which is an advantage to literature: but his imtereft will pre- 

vent the price from being unreaſonable, A ſmall profit, in a 
ſpeedy mY numerous ſale, is much larger ain, than a greaf 

profit upon each book in a low ſale of a Jeſs number. f 


Upon theſe reaſons, I am of opinion, That there is a com- 
mm-law right of an author to his copy ; that it is not taken 
away by the act of the 8th of Queen Ann; and that judg- 
ment gught to be for the plaintiff. Ti 


* 4A 
* 


Mr. Jperice As Tro This caſe has been ſo often, N 

ſo fully, and ſo ably argued ; the citations from hiſtory, de- 

crees, ordinances, ſtatutes and precedents in Meſiminſter- Hall, 
have been ſtated ſo accurately in point of time and ſubſtance ; 

and the whole arguments have been gone into ſo largely by 

my brother Milles; that I ſhall content myſelf with alluding 

to them, as now fully and preciſely, known, without ſtating. 

any of them over again (at large,) which 1 ſhall have occa- 

ſion to take 3 e 1 | 
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The great queſtion in this cauſe is a general one: How 
the common law ſtands, independent of the ſtatute of 8 An. 
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ſpecial verdict, are That the book intituled “ The Seaſons," 
Was an. eriginal compoſition by Jamas Thomſon ; that it wa 
printed and publiſhed by him fur his own uſe, as the propriety 
thereof, at ſeveral times, from. the beginning of the year 
1727, to thifend of the year 1729; and was never before 
F OO acl hs ws, 
That the plaintiff, in 1729, purchaſed this work of the ori- 
inal author and proprietor for a valuable conſideratian; that 
To line has from that time printed and ſold this work as 
bis property ; and has ever had a ſufficient number of the ſaid 
; work, far ſale, at a reaſonable price, 0 | | 
That the defendant, without the plaintiff*s Weence or emſmt, 
has publiſhed and ſold ſeveral copies of this work, which were 
printed without the plaintiff's conſent. So, taking it affic. 
matively and negatively, it is expreſsly found, „ that it was 
« printed without his conſent and it is not found, “ that 
it was ever made common, or given io the public.” There- 
fore there is no room for implying a conſent, by any argu- 
" menty whattoever. oo oo : Fig 


By this verdict, then, the original property. in this work, 
and publication of it by the author; his transferring it to the 
plaintiff; the identity of the work, and of the copy, (which 

expreſsly makes uſe-of the name of the author, and purports 
to be his work ;) and its continuing in the author and the plain- 
tiff reſpectively, uninterrupted, down to the defendant's inva- 
fion of. that property, is found. 0 | 

The quęſtions therefore are (Iſt,) ie Whether an au- 

« thor's property in his own literary compoſition is ſuch as 
will intitle him, at common law, to the ſole right of muli- 
* plying the copies of it:? or (2dly,) ſuppoſing be has a 

perty in the original compoſition, Whether the ca- 
right, by his ron publication of the work, is neceſſari ) 
« GIVEN away, and his. conſent to ſuch gift implied by opera- 
« tron of law, manifeſtly againſt his will, and contrary to the 
. finding of the jury; or (3dly,) „ TAKEN away from him, 
& or reſtrained, by the fatute of Queen Ann. 


It has been ingeniouſly, metaphyſically and ſubtilly argued 


on the part of the defendant, « that there is a want TS. a 
t0 
be 


_- 
eee, dr 
« right, there 1s no rgury or privation frighten 4 


A 


Heal and imaginary ; not reducible to the comprehenſion of 
man's underſtanding ; not an obje# of law, nor '\capable of 
protetion. e ; ; 5 1.4 = TY n 


* iS 


* 2337 
conſequently, if there is 0 property” or 176 9 
Mituas F ” 


The plaintiff's ſuppoſed property has been treated as quite v. Tav.on || 


As all the objeftions to this property or right being allnved or 


proteffed by the common law, reſt entirely upon arguments 


which eadeavour to ſhew' © that ſuch allowance or protection 


« is. contrary to right reaſon and natural principles,” the only 


unds of common law originally applicable to this queſtion ; 
—[ think fit (however abſtract they may ſeem) to conſider 


certain great truths and ſound propofitions ; which we, as 


rational goon, a we, to whom reaſon is the great law of our 
nature; are laid under the obligation of being governed bf 

and which are moſt ably illuſtrated by the learned author of 
The Religion of Nature Delineated ; that is to fay—— 


„ That moral good and evil are coincident with right and 


« wrong :*? for, that can not be „which is wrong; nor 


that evil, which is right *. « That right reaſon is the great « P. 20. Fr, 
« law of nature; by which, our acts are to be adjudged; and 


« according to their conformity to this, or deflexion from it, 
« are to be called lawful! or unlawful; good, or bad. “ 
« That tobarever will bear to be fried by that reaſon, is right ; 
« and that which is condemned by it, is wrong f.. That 
« to aft according to right reaſon, and to at according to 
« truth, are in effect the ſame thing g. | 


Then . (ſpeaking of truths reſpecting mankind in 
antecedent to all human law *-— | 
* of diſtinct properties in things which he only, of all man- 
« kind, can call his; he ſays - 


4 The labour of B. can not be the labour of C; becauſe it 
« is the application of the organs and powers of B, nat of C, 
to the elfe ding of ſomething : and therefore the labour is 
* as much B's, as the limbs and faculties made ule of are 


« his,” | 


Again, ® The Sek or produce of the labour of B is net the 
effect of the labour of C: and therefore this effect or pro- 
* duce is B's, not C's. It is as much B's, as the labour was 


+ÞP. 23. 65. 


P. 126. 
t P. 23. 


5 Ibid. 


„ That man being capable P. 127. 86. 


© his, not C's; becauſe, what the labour of B cauſes or pro- 


duces, B produces by his labour; or it is the product of hrs 
* labour. Therefore it is his ; not C's, or any other's. * 
| | 16 F 8 Gi, 
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| _ And choſe things, 
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if «Could pretend to an) property in that, which B 'n) 


4% 


4 


V. Tarik. That to deprive a man of the fruit of his own cares and 
: + P. 127, 
= 


&, ſaveat 3 and to enter upon it, [he is here ſpeaking of the 


cultivation of lands, | “ as if it was the effect of the mtruder's 


« pains and travel; is a moſt manifeſt violation of truth : it is 
« aſſerting, in fact, that to be His, which can not be His 4,” 
. ay * 2 e. N „ ; r 8 


a There ic, then, ſuch a thing 25 proper ly; founded fe es 
and truth; or, there are things, which one man only can, con- 
ſiſtently with nature and truth, call þzs 4 : as propoſition 2, 8; 


9, demonſtrate. LOTS 


call his, muſt remain his, fill he agrees to part with then 


A his, when they are nat his, in contradiction to truth, For; 


to © have the property” of any thing, and * to have the ſal 


_ xrigbt of uſing and diſpoſing of it, are the ſame thing: 


they are equipollent expreſſions *. | | 


Property, without the uſe, is an empty found. He who uſe 
or diſpeſes of any thing, d 


does by that declare it to be hit; be- 
cauſe this is all that he whole it really is, can do. Borrowing 


; and 87 afford no objection to this: for he uſes what is hi 


+ Pa. 137. b 


Pa. 135. 
OP. I5. 


own for the time allowed ; and his-doing, fo is only in one of 

theſe ways,. in which the true proprietary diſpoſes of it f. 
FROM this great theory of property + it is to be collected 
That a man may have property in his brdy, life, fame; 4. 


bours,. and the like; and, in ſhort, in any thing that can be 
called his f. That it is incompatible 4 peace and hap- 


 pineſs 2 mankind, to — 1 or diſturb, by force or fraud, bis 
10 


poſſeſſion, uſe or diſpoſal of thoſe rights; as well as it 1s 
againſt the principles of reaſon, juſtice and truth. That it is 


| what every man would think unreaſonable in his wn cale. 
That a partial diſpoſilion, by the true proprietor, of a thing 


1 Poſt, 2342. 


that is his, is not to be carried Beyond the intent and meaſurt 
of the proprietor's aſſent and approbation in that behalf; 'whe- 


ther it be the caſe of borrowing, hiring, or a compact of ary 


ether ſort : of which I ſhall take further notice, when I ſpeak 
of publication t. e . 


1 ſhall in the next place obſerve, that the written definitions 


my opinion, very inadequate to the objects of property at - 
. | > | OY y. 


erly 
0 by or donation : becauſe no man can deprive him of 
them without his approbation ; but the depriver muſt uſe them 


of property, which have been taken notice of at the bar, are, in 


Thu 
loſe fig 
quiries 
ments. 


But N 


the ſan 
greeß; 
troduce! 
number 
quiſite t 


Eaſter Term ꝙ Geo. 3. 

u. They are adapted, by the writers, to rhinge in a pri- 
5 (not to ſay. imaginary). ſtate; when all things were in 
common ; when that common right was to be deveſſed by ſome 
a& to render the thing privately and excluftruely a man's own, 


which, before that act ſo done to ſeparate andidiſtinguiſh it, 
vas as much another's. $2. N N eee 


56 


Miran £ 


v. Taro 
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Theſe definitions too, when examined, will be found-prex- 


ally to apply to the neceſſaries of life, and the groſſer objects 
7 the — — 1 of 1 
called for: and for that reaſon, the property, ſo acquired by 
occupancy, was. required to be an object uſeful: to men, and 
capable of being fa/iened on hq. Enough was to be left for 
others. As much as any one could uſe to an advantage of life 
befare it ſpoiled, ſo much he could fix a property in: whatever 
was. beyond. this, was more than his) ſhare; and belonged to 
others . *Tis plain too, that the definition is ſo underſto@ 
by. Grotzus t, when he ſays «© Jus in res inferioris nature 
« Deus humano generi indiviſim contulit, hinc factum, quod 
« quiſque haminum ad ſuos uſus arripere poſſet, quod vellet ; et 
« quz conſumi poterant, conſumere. | 


Tis evident, ſurely, that theſe definitions give a ſort of 
property little ſuperior to the legal idea of a beaſt-common,— 


$ Pufcndorf, 


lib. 4. c. 5. 
I. 


* Locke, vol. 
2. book 3. e. 


25. 5 27. 31. bo 


P Lib. 2. 9 2. | 


the bit of mouth /natchea, or taken for neceſſary conſumption 


to ſupport life. 


Thus great men, ruminating back to the origin of things, 


loſe ſight of the Pr eſent ſtate. of the world; and end their in- 


quirics at that point where they ſhould begin our improve- 


the ſame time, nor by one ſingle att, but by ſucceſſive de- 


grees ; nor in all places alike: but property was gradyally in- Pa- 11 7 * 


troduced, according as either the condition of things, the 
number and genius of men required; or as it appeared re- 
quiſite to the common peace. e | 
SINCE thoſe ſuppoſed times, therefore, of univerſal com- 
munion, the object of property have been much enlarged, by 
(covery, invention, and arts. „ 


abridged; and the precept of abſtaining from what is 
another's, enforced by laws. | 0 


TRE 


The mode of | obtaining property by occupancy has been 


PA» 367. 6. 


But diſtin properties, ſays Pufendorf t, were not ſettled at f Lib. 4. e. 4. 
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176 9 Tan aue attending property muſt lang pach with it 
v. Taruot. A DISTINGUISHABLE exifience in the thing claimed as 
| property; an ACTUAL» VALUE-in that thing 10 the true 

' owner; are its eſſentials ; and not leſs evident in the preſent. 
caſe, than in the immediate object of thoſe definitions, | 


And there is a material d;ſoreiige-ini favour: of abir ſor. 


property, from that gained by occupancy ; which before was 
common, and not yours; but was to be rendered ſo by ſome 


act of your own. For, THIS is 0r:gmmally the author*s : and, 
4. therefore, unleſs clearly rendered common by his own aft and 
. full conſent, it ought ill to remain his. of N 8 


FE „ The vrrIIrx of the thing to man, required by the defi. 
r mions“ to make it an object of property, has been long 
Pa. 378. ust. 1. expladed ; as appears from Barbeyrace's note upon this very 
puaſſage; where it is held an unneceſſary and ſuperfluous con. 


ditions © 


Things of fancy, pleaſure or convenience are as much obyefs 
e, property; and fo conſidered: by the. cammon law + monkeys, 
parrots, or the like; in ſhort any thing merihandizable and 

valuable. 12 H. 8. c. 3. 4. b. Cc. Bro, Abr. tit. & Pro- 
« perty,” pl. 44. Comyns Digeſt, 1 vol. pa. 6 
„ 


| The beſt rule, both of reaſon and juſlice, ſeems to be, a to 
« aſſign to every thing capable of ownerſhip, a legal and di. 


« ferminatit owner. 


A ry ig, For, the capacity to faſten on, as a thing of a corporeal na- 
| Mie true nir ture, being a requiſite in every objeft of property, plainly par 
definition; takes of the narrow and confined ſenſe in which property has 
but, A'capaci- been defined by authors in the original ſtate of things. A capu- 
ty to be diſtin- ,;/y To BE DISTINGUISHED anſwers every end of reaſon and 
1 certainty; which is the great favourite of the law, and is al 
that wiſdom requires to ſecure their poſſeſſions and profit 


to men, and to preſerve the peace. 


Tope ov. 'Y It is ſettled and admitted &, and is not now controverted, but 
op. OD „ that literary compoſitions, in their "original fate, and the 
Clarendon's * incorporeal right of the publication of them, are the pra 


Works. For- „ aid-excluffve PROPERTY; of the author; and that the) 


bee. Wal e cer be retained ſo; And that if they are raviſhed from 

p Queenſbury © him before publication, rover or treſpaſs lies?” * 

; V. Shebbeare. Ws W + 5 jets 3 5 : 1 ſhould el : 
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d, „% Flu the damages ought to be eſti- W 
« mated by a Jary ?* ——Should they confine their conſidera- N re | 


tion to the value of the int and a eee ee it v. Taro. 
would de moſt reaſonable, to conſider the known character 85 
and ability of the author, and the value which his work (fo 

taken from him) would produce by the publication and ſale. 

And yet, what could that value be, if it was true, that the 

inflant an author publiſhed his works, they were to be con- * 
ſidered by. the lawy as given to the public: and that his private | 
property in them no longer exiled? — | 8 


The preſent claim is founded upon the original right to this 
work, as being the mental labtur of the author; and that the 
fel and produce of the labour is his. It is a perſonal incor- 
jureal property, faleable and profitable ; it has indicia certa : for, 
though the ſentiments and doctrine may be called ideal, yet 
wen the ſame are communicated to the fight and unde- 
landing of every man, by the medium of printing; the work _. "6 
becomes a DISTINGUISHABLE ſubject of property, and not | 
ally deſtitute of corporeal qualities. 3 


Now, it hout publication, *tis uſeleſs to the owner; be- _ 
cauſe without profit: and PROPERTY, without the power c 
iſe ard diſpoſal, is an empty ſound f. In that ſtate, tis Jof f V. ante, 
to the ſociety, in point of improvement; as well as to "the Pa- 2338, 
author, in point of intereſt. . i. 
PUBLICATION therefore is the neceſſary aft, and only * 
means, to render this confeſſed property uſeful to mankind, 2 | 
trifitable to the awner : in this, they are jointly concerned. *—M 


Now, to conſtrue this only and neceſſary act to make the 
work uſeful and profitable, to be 4 de/rudtive, at once, of 
* the author's. confeſſed original property, againſt his expreſs 
* will,” ſeems to be quite harſh and unreaſonable : nor is it 
it all warranted by the arguments derived from thoſe authors v * Bynker- 
who advance © That by the law of nature, property ends, when ſhock, &c. 
* corporal poſſeſſron ceaſes.” | Lt | 5 
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For Barbeyrac, in his notes on Pufendorf t, clearly ſhews 4 x; 1 
that the 9 2 acquired from taking — 7 n does 2 l 
when there is no poſſeſſion; that perpetual poſſeſſion is im- # 

Mlle; that the above hypotheſissvould reduce proper to ꝶ 

wthing ; that the"conſent of the proprietor to that renuncidtion ; 

dught to appear ; for, as poſſeſſion is nothing: elſe but. ann. * 
Gputable mark of the will tonwetain what a man has ſeized; 
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-, duced them; yet, as for ether things which are the fruit Fats of peru 

| * human induftry, and which are done with great labour and con mo 

as triuance uſually, —It cannot be doubted but every one would pre- wh 


Fu Sul his right to them, till he wakes an open a ih t 


» 3 2 Now there is no open 'renunciation of the p 
- ſent caſe ; but a conſtructive one only, bare] 2 ring 
tion. *{RENUNCIATION, or not,” is a f It is no 
* found; and ought not to be preſumed. But the contrary is 
| HS tis found here that it is 1 his expre eſs will,” 


5D a 4 it was ſaid at the bar, if a ee f 
* „ hs own. FW | ; Ay OY 
» "What! is there no difference bein felling the PRO- ws 
by PERTY in the work, and only one of the copies? To fay, 1 45 
. Selling the book conveys all the right, begs the queſtion. Po 
5 For, if the law protect the book, the ſale does ol convey We 
„away the right, from the nature of the thing, any more than the the Wy 
| ſale conveys it where the > flatute protects the book, Aide , 


| The | proprietor's Wart} is not to be carried beyond his ma- 

A "4 nifeſt ,intent. Would not ſuch a conſtruction extend the 

partial diſpoſition of the true owner beyond his plain intent and 

meaning © Which, from the principles I have before Jaid 

down, is no more to be done in this compact, than in the 
„v. ante, «caſe of borrowing or hiring * *. 

Pa. 2338. 
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Cain it be conceived, ws in purchaſing a literary com- 
ſition at a ſho „the purchaſer ever thought he bou t the 
right to be the printer und ſeller of that ſpecifick work? The 
imrovement, knowledge, or amuſement, which he can derive 
from the performance, is all his “mu but the right to the 
2 work, the cas remains in bim whoſe induſtry com- 
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Tux COMMON. LAW, now fo called, is + frinded on the : 
hu of nature and reaſon. Its grounds, maxims and principles 
we derived from many different Fountains, (ſays Judge Dod- *© 
dridge *, in his Engliſh -- 
philoſophy, from the civil and canon law, from logic, from 1 7 aw — 
77 uſe, cuſtom and converſation among men, collected out avows the 

of the 2 diſpoſition, nature and el of _— _— 

„4, STIs 
_— Hog F 

He te try Teveral maxims . FP ER 8 the par- 
teu from whence they are derived: and he places 
under the bead of moral philoſophy a maxim of the common 
by, 33 borrowed from O_o tibi Jo non vis, alteri' 
Anm. 


0 That what is now called the common lew of England was 
« made up of a variety of different laus, enatied by the ſe- 
« veral Saxon Kings reigning over diſtin& parts of the king- ” 
y 2 „ which ſeveral laws, affecting then only parts of the | 
Engizh nation, were reduced into one Pody and extended 
mach to the whole nation by King Alfred ;” appears from 
Firteſue's Preface * and that it is therefore properly called P. 6, 3. 
de COMMON law of England; becauſe it was 1 « ut in | 
* Jus commune tatius gentis tranſiret. | 8 My + kV ; 
But it had an ancienter orig cad hh; Edivard the Conſeſſor; | > 
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v. Tarox. from any imputation of there being any. thing reſtrictiue of 
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e COMMON. law, fo founded = named, is univerſal 


+, Bracton.  comprehenſive—Fubens Bonga; probibens contraxia +: its pr⸗ 
lb. I. . 3. pts are, an reſpect to mankind . where 3 * 
Juſtinian, non Izdeve Fong cuigue tribuer 1 ph oy 4 


1. I, 3. x 1 ACE hou 1 7 
ol OY In bs, wo The ſehen ſpeties of property z. Por the 

b 4 rules touching them muſt ever have been the ſame,, yet tho 
objeftvhof it were not all at once known to the common la, 
or to the world: and many have been gi/Þuted, as not being 
objects of property at common law, w yet are now of 
bliſoed to be ſuch; as, re he, &c, Te, Ne. 


4 Is the Year,boak of 1a H. 8. 5 e 

8 made; (pe the footing of properiy too, * Whether. an action 
. woul lie for taking away a Blood hound. The arguments 

ulſed againſt it were ſuch as have, amongſt others, been ule 

upon the preſent occaſion; viz, That it was of 10 value not 

Profit ; but for g That felony could not be committed 

of it; conſequent y, not tre 2205 That when the dog wa 

aut of the party's poſſeſſion, he ceaſed to have Wy wo in 


him. That a dog was not tithable 3, would ns 17 . 
ol amnia bona. Rad} or e wou 9. not 2 — g 
| | * 15 4% invaſion 


N. B. See ſome of theſe arguments, ( Ne I 5 t. " 

all together, for 1 in the Yequent < That 
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4 action lay? Upon: fheſe “ That where any Aueh! 
« damage is done to a man; the law: giues him a remedh- 

| if it was only a thing for pleaſure, yet it was faſſeiaif 
Property * as a poppinjay s, which ſings and refreſhes! my. ſpin 
preſerved enen 4 That it was ue _Jawful to take him again my dull 
3 ** «© facias-alteri, quad tibi vis feri— And that though it dv VI "aber, . 
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im this caſe, it is clear to Ing, that though ihe above v. Taxon. 15 

was ſuch; «ſpecies of property then not properly known to, o s th 

11 . by. precedent at dhe common law; yet "RM 3 
that the nebel of the queſtion did us bamit of the cummn-- N 
Inv remedy and protection, That it was ſufficient, that it was Bs. 
1DISTINGUISHABLE property ; that it had a DETERMI-, 193 
XaTE O wN ER. That its being a matter of pleaſure or pro- 1995 
ji, to the owner, made uo difference... That it was not ** . 
far), that ei ſpecies, of property ſhould be liable tb all he 1 
ane circumſtances, ineidents or remedies. That the perſon : W 
invading it, had nathing 5 de with it. And that he erred * \ 1 
wink be rules of jrovality and Wi, in dfurbitt anthers 7 
One would have thought, after this cafe, that queſtion 1 
would have reſted. But in 31 Elix. Owen 93. Cro. Elia. 1 
125. Irelandw. Mint, it came on again, in an action for 1 
a ereybowndy wherein, upon a demurrer to the declaration, it 8 1 
mas argued for the defendan® « That there was no conſide- * 4 
4 ration te; maintain the aſſumpſit: for that the plaintiff was 1 
« out of poſſeſſion of the dag; and being fere natum, he had REM 
« bft his intereſt in it, and had no remedy for “ But the „ 1 
Aion was held maintainable; though the like arguments V0 
be cou law being founded on fuch principles as have FD 
nities; the remedy by action upon the caſe is ſuited to every 1 
wrong and grievance that the ſubject may ſuffer from a ſpecial 1 
mrafion of his right: for this ſort of action varies, ſays Lord * ou 
Get,” according to the variety of the coſe. 3 Co 48. 2. ny 
That the invgfor of the plaiggf's property in the preſent 4-08 
caſe is the proper ſubject of ſuch an action; that it May be wh. 
mtained at common lauy, without contradicting any maxim 147-80 
of its own, any. ſtatute of the realm, or any prificiple of natu- th 
ul juſtice; and that it may well undergo a conſtitutional 1 
mode of trial by jury, ſo as to anſwer every end of certainty _ —_ 
and juſtice ; ſeems to me without any ſolid objection: for, 1 
| confeſs, 1 do nat now, nor can I comprehend any property * "wg 
nure emphatically. a man's own, nay, mort incapuble af being WHT. 
mfiaken, than his literary works. And if an author has really : Th Fl 
and openly abandoned them, that might be found; or be Bs 
plaintiff, on ſuch proof, would fail in his action. And there We 
may be many circumſtances properly inguirable in an aclion of 4548 
the fort ; viz. „if the compaſition he given to the public, 48 
made common, abandoned; «if publiſhed CEE x vol 
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* ginal right.” | « At] 
| « fie 
hs this purpoſe, the caſes mentionell! in i Phhagckry ofter the « By 
expiration, of - the time given by the ſtatute of 8 Queen Im, tothe 

| are extremely material: and' the authority of Lord Hardwick, of; 
. Lord Talbot, Sir Foſeph Felyll, or any e great lawyer, ſuti In 
in Chancery, and deciding on a /egal right, for the ſake 7 to reſt 
more effectual relief given there, is as goad an authorit as if the i in 

they gave an on | on that Tegal right, fitting 1 in this Court fes 
acquie 

They have always Lond ſo conſidered and always fo cited. 2 1 
" Tn" 
| "Yo the very laft « opinion but ane, given in n the W Lord the bil 
, by all the Judges, {upon a limitation over upon dying without the de 
iſſue, Kelly v. Fowler, in Dom. Proc. in Fanuary 1768, the with h 
caſes cited were en all of them determinations in the C ourt tons, 
of Chancery. + A r laft not 
. | Lord I 
It 3 5s moſt certain, hat an iujunklio i in nature of an ade the dis 
"to fray waſte, never is continued. to the hearing, Where the Court 0 ing! 
is not ſtrongly of opinion with the plaintiff: and if the caſe «Nap 
can not be varied at the hearing, the ſame grounds upon which nar 
it is continued, muſt be ſufficient for a perpetual. injundhon. The 
© injun 


"And betete Where the defendant can not va the caſe « 2 45 
be ſubmits, and the cauſe ſtops; unleſs the plaintiff thinks ft Fer! 
to 8⁰ on for forme. e relief, elides the We 5 And 
8 ; "1 00Mman- 
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FOOT is difutlified' with this L 
And” man © 


re he ny Þ appeal to the Houſe of Lords. 
/ are fin ane term ed in that ſnort way. 3 


matt prove” « that" ety Chet f. Chinowy grarited 


© injunRtions to protect the ' Tight, on N of its * 

2 2 nee - eh 5 85 | 
And 1 ATI, was ever Red's in Chery upon the 
vommon-law right, till a doubt was Hare to have ariſen Fra 
this 
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* n e ol Eyre v. Walter, Sir h J PN 5 
Flor to” reſtraur the . ps Th the | 

a 55 of Man; though the firſt aſſignment that Was 2 4 
praduced appeared to have been made in December 1657. It 1 
as laid at the bar, & that it muſt be the Net Whole 2 ; 115 
4 of Man; and that it muſt be within the time of the a 15 13 
have compared the title pages of thoſe two books. 1 
very different: and the 7 of the order of the ꝗtli of — 7 
1735 fhews it to be the o one. Dr. Hammond s pred toy | 9 
the bookſeller N it to be that in 1657. 1 8 
fee fer given to the caſe of Matte v. . Falthers 28h of 0 
Nwember 1735, before Lord Talbot, for printing 5 s art NW 
Swifts Miſcellanies, was, © that this book of Mifcellanies' + 1 
« was printed in the year 1727. But it was argued by the 7 
| coonſel in Chancery, upon the foundation that many of the Em 
parts of that Miſcellany were printed fo long before as to take „ 
it entirely out of the act; as © Conteſts and diſfentions at 1 
Athens and Rome * ;“ « Predictions for 1708 ;“ „ Par- * 150. 1 
« jridge's Death, 1 708 f .” « Sentiments of a Church of T1708. „ 
« England Man 4.“ Lord Talbot continued the RING 4 , ey og | 7 
to the whole. | * 1 
Ih Te onſen et aP.v. Walker 415 Stanton, 5th of May 1738s 3 I 
to reſtrain the defendants from printing Millon's Paradiſe 5 1 
the injunction was granted by Lord Hardwicke, on Lotd: Manſ- 7 1 
fields motion, upon reading We N in 1667 ; and || Aſſignment B48 
RE. om under. by the Fo v4 44 
15 27th April $19.4 

Ties v. Walker and Arthur, zo of I 1 53 3 m 5 
the bill had been filed on 26th of November 1751, ſuggeſting monds; 1 
ds defendants had advertiſed to print Milton, Paradiſe Loſt, and feveral = 
with lis life by Fenton, and the nidtes of all the former edi- meſme allign- 9 
tons, of wich Dr. Newton's were the lat, in 1749. (Theſe 155 
4 notes were within the act.) Upon a very ſolemn bearing, 0 
Lord Hardwicke granted the injunction: and it was penned in 8 

the diszuncti ve, To reſtrain the defendants from print- 1 
ing the Life of "naps or Mi Won's Pa Fond Loſt, o# Dr. PE 
Wr ee 1 
: ag 5 3 
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5 Cen 3 the cafe of ob v, Clin it (which 3 


depending) having been twice „and then urned to 
— before al the Judges: the reaſon of which has oft 


1. Tariok been declared to be, not 8 any j doubts or difference of opinion; 
but mereh from a ſuppoſition of - colluſion ; _ which colly- 


A was neithe r ar nor 
determined. 11785 pt 


Uron THE | WoL, 1 e * upon (Oy A 
ple of reaſon, natural juſtice, morality, and common Jaw ; upon | 
the evidence of the lang- received qpinian of this property, ap. 
pron in ancient proceedings, and in law-caſes; upon the 

enſe of the legi//ature ; and the * of the gray 
yers of their time in the Court of Chancery, ſince that 
E N The RIGHT of an author to the copy his works 
pears to be well- Founded ; and that the plaintiff. therefore 16, 
upon this ſpecial verdict, intitlad to his judgment. And I hope: 
_ the learned and induſtrious will be permitted from henceforth, 
not only to reap the fame, but do's PROFITS of their ingeni- 
ous labours, without interruption ; to the hapoke * —— 


<3 age of themſelves and their tamilies. 


45 ' wes 


| Soo Ms. A YATES was of a diffrent opinion be. 
| the two Judges who had ſpoken before him. 


He ſaid he ſhould. ever be enemy diffident of any Fr 
ment of his own, when he had the misfortune to difſent from 
either of his brethren : and, after the very learned and inge- 
nious arguments which each of them had now delivered, he 


could not but feel, with particular hien the unequal | 


taſk he had now before him. 


He regretted too, that in ſo liberal a queſtion, ſo important 
to the literary world, and a queſtion of ſo-much expectation, 
there ſhould be any diſagreement upon this bench. But be 


- obſerved that if he ſhould ha 3 to ſtand quite alone in the. 


opinion he had formed, his 


timents would no way affett the 
authority of the IS, | 


* 


Whatever his opinion, SOR: might be; fittin in 15 | 
Judicial capacity, he thought himſelf bound, both in this and 


in every cau ſe, to declare it frankly and firmby. S 1 


After this very decent preface, he ſpoke near three hours in 
ſuppo rt of his opinion. It cannot therefore be expected that, 
I Bula give the very words which he ſpoke : but I ſhall en- 


- deavour to convey the ſubſtance of what he ſaid; though not 
without ſome injury to the compoſition and language. 
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« a SOLE and PERPETUAL property in that work; ſo as to- 


A. * 


« s ive him a right to confine every ſubſequent publication to 
4. 7 | LR” VP "I i 


Before I enter into the particular diſcuſſion of this queſtion, 
1 will day down one general poſition 3. which, I apprehend, 
can not be on either ſide diſputed: . That in all private com- 


« poſitions, (I mean the compoſition of private authors, as. 


« contradiſtinguiſhed from public prerogative copies,) the right 
« of publication mult for ever depend on the clannant's property 
« in the thing to be publiſhed.” M hiſſi the ſubject of publi- 


cation continues his own excluſive property, he will. ſo long have 


the ſole and perpetual right to publiſh it: but whenever that pro- 


jerly ceaſes, or by any act or event becomes common, the rigbt 


of publication will be equally common. 
In delivering my ſentiments upon this great queſtion, I will 
_ the ſame method in which it was argued at the bar, 


h in this, and in a former cauſe between-T onſon and Collins: 


lor, I deſire (once for all) to be under ſtood as delivering my 
opinion, upon the arguments of the counſel, and upon my own con- 


fdrration of the matter; and not by way: of reply to any thing 


that has fallen from either of my brothers. 


By the counſel, it was argued on theſe two points 1ſt, On 6 


the general principles of property; and 2dly, on the peculiar, or 
it leaſt the ſuppoſed uſage and law of this kingdom. © 


2 


Firſt then, it was contended, © That the claim of authors i 
« toa perpetual copy- right in their works, is maintainable upon 
« the general principles of property. And this, I apprehend, 
was a neceſſary ground for the plaintiff 'to maintain: —1 


however peculiar the laws of this and every other country ma 


be, with reſpect to territorial property, I will take upon me to 


* 


lay, that the law of England, with reſpeR to all perſonal pro- 
perty, had its grand foundation in natural laws 
3 | U. HW 


* 


In ſupport therefore of this firſt propoſition, ſeveral plauſible 


arguments were ingeniouſly urged by the plaintiffs counſel. 
In the firſt, place, they obſerved, property was defined to be 
8 Jus ulendi et fruendi; and that an author has certainly 
that right over his own productions. | oy 
5 ut 


1 N 5 of ” 
* * #3 7 . 10 13 by 1 2 a 3 * *% 


* : K A 
5 n ' 8 * 5 
| 4 ; . 4 4 f 85 4 4 
.T — . 1 * : a : L " ** 5 
19011 4 1 b 1 r A ] ˙—Nlrr ˙ 34,.3% £3. 
5 5 3 ? : Fx; W - 5x9 L 2 8 1 
* > 
9 #54 * 1 
k „ 1 * n J 


on for the determination of the Court, is, v. Fürze. 
« Whether, after a voluntary and general publication of an au- 
« thox's works by. himſelf, or by his authority, the author. has 
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ech is a b to Os 
1 of a proprietar, and not to the abject: it refpeat d an ge. 
2 -— ject of p „ got the which is pre. 
| n (whach' is now the ques i diate. ) Nay, 


NMI I 
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it even ſuppoſes an attnooledged” proprietor j and m 
ſtribes de e of His dominion.” He ne has the p 


n 


255 extend Hatton the duration of the pre no man can hays 
| that right beyond the juſt bounds of his property. And the 
Poimt "contended by the defendant” is, that à literary gib. 
5 lication becomes mo longer ati \objet#'of property; 4 that a 
. nahe; prin 


8 "x 2: ww But the dominion. iy proprietor ca 
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1 2 © & that an object of property is VALUE 9; 5 compo- 
933 1 tions ber thei value ee on tone 3 
E: 4 | „ their fals. | SOR; 4 38 N 

wo 4 OS: r ESR ts Fg 4» ** 

ö 2 might here obſerve, chat d. will be Abu to. anriex 4 
I ecific value to hncerereal ſentiments, when they are detachel 
ia 9 e matiuſcriptsy- and publiſbed at large. From thut time, 
1 1 ue, — reſpett to the author, depends upon his right 
ny . _ ſole and perpetual publication of them: and the; preat 
wg * point in queſtion is, Whether he is intitled to that right, of 
1 . not.“ But laying this obſervation alide, mere value (all 
5 ſee, ) will not deſcrile Ihe property; in this. The air, the 
| - 1 t, the fun,” are of value ineſſimable: but who can chin; 
50 1 property in them? Mere value does not conſtitute property, 
Ei | i e muſt be ſomewhat W of en of analher: 
43S OP 2 "It was a alledged, 64 that a egg compoliti en is 
. =" 2 in the ſole domimon of the author, i he thinks 
if per to publiſh it: for, no, man can dawfully take it from 
* « ff or compel him to Publiſh againſt his will. 
= This is moſt certainly true, But t this holds ood nc , 
= Es 8 while its in ee 3 
i as. the defendant has not ki with the author n. 
Wo ===, The work was publiſhed. forty years ago. The &- 
Tg 2 fendant has printed a ſett of his own. He has not meddled 
1907 5 Wich any property of the authar's; unleſs the ver ** and ſn- 
* _ in the work were his.” OY 

1 It was y therefore for the NOM enuf to A 
3 vance this propoſition (and which was the only one that affefted 
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of it. 
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* war urgood, that invention and labour ave tho wear 
| property; and that literary compoſitions are | 
N . 5 the author” s_ ſale _ wm e bee _ 
have the el right | in them. ey 
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If this argument 3 is true: it 


is the objebt only of his own labour,and'is rapablt of a ſole right 
See lon, But it is net e, argen to his N. pn? 


5 FL 


Al p erty "Sl its 2 — * Kaif and A Fe In- 
vention or labour (be they ever ſo great) can not ehunge the 
nature of things; s or eſtabliſh a right, where no private __ 
can 2 * 


* 
1 — 


The inventor of the a A is a propetty-in 
the machine which he formed : but did he thereby gain 4 
in the air, which is common to all? Or did he gain 
the ſole property in the abſira@ principles upon which he 
conſtructed his machine? And yet theſe may be called the in- 
rentor's n * as much his lole pt as' the. 0 


an author. 


'To extend this ar ment, beyond the manu — 5 to > hp 
1DEAsS themſelves, guns to ws very begebe, or rather =o 
wild. Indeed the invention and labour, which are ranked 

among the modes of acquiring ſpecific property in the ſubject 
itſelf, are that kind of invention and labour, which are known 
by the name of occupancy. In that ſenſe, invention is defining 
ar diſcovering of a vacant property + and labour is the taking 
lien of that property, and beltowing e upon it. 
* 15 founded upon e ee os 

But eg ion to be a any FF . to 
be aſſerted, 17 intellectual ideas? All writers bertel 
1 act of occupancy can be aſſerted on a bare idea of the mind. 
Some aft 9 appropriation muſt be exerted; to take the thi 
out of a = being common, to denote the . 
a proprietor : for, otherwiſe, how ſhould other perſons be 
yprized they. are not to uſe. it? Theſe are afy-that-muſt be 
exerciſed upon ſomething. The occupancy of a thought would: 
be a new kind of occupancy indeed. By what outward muri 
muſt the property denote appropriation ? And if theſe are void 
of __ which the act % * ne: it is a e to 
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n Eaſter Term 9 Geg,g. 
tn Heere anocher doubt-ariſes, which I:cawnotyT acknowledge, 

= „auer At hat tone and dancer. y br does the author's 

Mirza hi- lcommendew e attach fo eg form off. e185q9s dy! 
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v. Tavron! * Wanne berg Tom 0 f. INI 10t79 57 
. The Ante ef Queen ow: e by 
fixing the commencement of his property from the time of 

publication; firſt, entering it at ſtationers hall. And in the 


caſe of a mechanical i invention, it — s fromthe date of 
30 e 9 | FE AR 5 * #$4 ; ehe td af 10 


3 OT £91 is Y | M11 
C - Dive if authors PRION their - She em * ets at 
; low which has exiſted from time immemorial, and there, 
N fore long before the ſfationers company exiſted; ahd can 
have no dependance on the ſtationers company,) the author's 
right will be-che- gans whether be nur it in that bos. 
2 a: et Ee . 
* M ben FEE does this 105 of tbe author” s property at- TY 
E . tach In' other caſes, as where the heir has a right toany Thi 
| 2 of property, it commences from his taking poſſeſſun. the -5 
alle ci fully poſſeſſed of his ideas, when they ariſe in ala 
his mind: and therefore from the time — ideas occur to diſpute 
him; or from the time he writes them dotoh, they are his and du 
property. Then if another man has the ame ideas as an au- that pr 
thor, he muſt not preſume to publiſh them: he may be told fore hi 
theſe ideas were Pre- —_— _ Oy e * queſlio 
16. 168 G4 | © Toit « auth 
| * own 
It would be dna indeed . the ary) 65 unde can not 
can be deemed the commencement of private pro 22 Even cled a 
after publication, many thouſands may never ſet their eyes merit, 1 
upon the book: yet would not theſe have a right to chooſe rule of 1; 
the ſame Ons) _ ow 21 2 not nes hy Jinks" 15 ther, 
woo 2233 | tion of 
| — 15 A e „ele common, 
The , of ok hitting oxjows thoſe ideas is not fun of 
to the point. they ſhould occur to the author; he — himſelf 1 
right to — r 606 this, I think, there can ju Abe 
be a doubt. Vet y,” ſays Pufentorf, is a right But it 
which the very ſubſtance of a thing belongs to one pe © Wthoy 
that 1 1t can not, in the whole, nor after the fame manner, bs : ® is ow 
come another's. And the Digeſts ſpeak to the like effect. 3 
Sentiments are. free and open to all: and many people may Thai 


have the ſame ideas upon the ſame ſubjecti! In that caſey | readily: 
every one of theſe perſons to Whom they independently otcu “ the fix, 
is equally 8 and equally maſter pf all theſe ideas; mi ibu of 


has an equal right to them as his own-:' Is it poſfible-then" i nuſt not 
that any one i ieee can : have a ſok\ and\'excluſtve- pn pe- pot 
8 * £ : IH N 1 B. 1 dad: 2 el en! Ceaſe ſha] 
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But there is onevgiound more upon which the plaintiff's 5 
—— this claim of right; —_— atHrſti* \_ l * 5 
ſight, appears the moſt ſpecious of all. They endeavoured Mizz aaa 
to enforce this copy- right of authors, as a moral and eguilable v. TA 
rigltt ; und to fupport it by arguments caleulated to prove 
that it is ſol. ert cen ered ff he eee gain 

qfit {Il BH Nee eiten i Sr rg in wach d ne 

For this purpoſe, Mr. Black/onerobſerved that the labours | 
of the mind and productions of the brain are as juſtly intitled 70 
to the benefit and emoluments that may ariſe from them, as | 
the labours of the body are; and that literary compoſitionß, 
being the produce of the author's own labour and abilities, he 
has a moral. and "equitable: rigbt to the proſits they produce; 
and is fairly ĩntitled to theſe profits for ever; and that if others 
aum or encroach upon theſe moral rights, they are evidently; 
guilty of injuſtice, in pirating the profits of another's labour, 
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and reaping where they have not ſown. 
Thi argument has. indeed a captivating ſound ; it ſtrikes 

the paſſions with a winning addreſs: but it will be found: 

1 fallacious as the reſt, and equally begs the very queſtion in 

dſpute. For, the injuſtice it ſuggeſts, depends upon the extent 

and duration of the author's property; as it is the violation of, 

that property that muſt alone con/iztute the injury. If there- 

fore his property be determined, no injury is done him. The 

queſtion, therefore, is whether ALL the property of the 

author did not ceaſe, and the work become open, by his 

« own act of PUBLICATION.” In that caſe, the defendant 

can not be charged with any 1mjuftice ; but has merely exer- 

ciled a gui right. And however we may lean to literary = 
merit, the property of authors muſt be ſubject to the - ſame, | 
rule of laws; as the property of other men is governed by. It. 

5, therefore, as capable of being luid open, as any other inven- | 
tion of any other man's : and if, by publication, it becomes | LG 
common, (as I ſhall obſerve by and 7 ) can the author com- | bla. 
fam of the loſs? Can he complain of loſing the bird he has 17 
bimſelf volumtarily t % o ĩ˙ V 
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But it is inſiſted, c that it conſcientiouſly belongs to the, 
* author; himſelf, and his aſſigns, for ever; as being the fruits 
* bis omn labour: Sf 1% „„ . 8 F 
199 h ein oi e mY dfies 44 Pb pg 4 
* Thatevery man is intitled to the fruits of his own labour,” | So 
| readily: admit. But he can only be intitled to this, according. | 125 
the fixed cunſtitution of things; and ſubjef to the general . | ul 
lights of mankind, and the general rules of property. He. | | 1 
nut not expect that theſe. fruits ſhall be eternal; that he is to 
monopolize them to infinity; that every vegetation and in- 
geaſe ſhall be confined to himſelf alone, and never revert hy 
1 ar” 55 the 
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| ng can of their goods; or if he can only diſpoſe of it for 
diſpoſe o 
author's claim continue, without Boundi of linitumun; ander 
ever reſtrain all the refl of mankind from their naturdl rights, 


Made; 


I faculties, and of « as Wen labour i in the 


mankind mankirid from enjoying their natural ani fociul Fights: * Tues 
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| ward: but it does not from thence follow, Thar reward h 
to be infinite, and never to have an end. Here, it is a ber- 


3 95 The #gifarurt have fixed the tte of bis p. 


1 ly declared, he ſhall have it: zo: longer. Have the lepil. 


ature been puilty of injuſtice ? Little cauſe has an author to 


bat: of injuſtice, after he has enjoyed à monopoly for 
15 remains 5 — 

as happened in the preſent caſe; that the uu 

thor 2 his aſſignee together, have enjoyed the emolu- 
ment of this work between thirty and forty yeurne' and the 


_ Plaintiff: ſtill has the . es Re 
n ſlranger had taken bis Senta ipe Benn wars oh 


rene obtained a copy of his work, and printed 

before him, he might then complain of injuſtice. And — 
lies the fallacy of this ſpecious argument: it was put as if 
the author was 7afally robbed of the profit of Hig labour; ws if 
all his emolument was foreſtalled, without Fre FE him 


reap any emolument whatever. | 1 
In that caſe, it would be the Mebet hole. Bot when 


no ach intruſion has been made upon his property; when he 
and his affipns have enjoyed the whole produce of his labour 


for twenty-eight 'years together and upwards, what ground 


can remain for accuſing the defendant of morality; or for 


the author or his aſſigns to ye he is rn. on an fruits of 
60 his labour 5 55 


17 an author is ps: to enjoy m v. property gag 
to the nature of it, he can have uo imjuſtice” 
his ſituation is ſuch, that he can only: > diſpoſe of it edi 


the fir i) poured ein the author murmur, becauſe he can 
t only as other people can of their property? Shall an 


by an _ monopoly © Let ſuch is the claim that is no 

im to an excluſrve — publication, for cher. 
for, nothing leſs is demanded as a reward and fruit of tie 
author s labour, than an abſolute | ohne. 
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fans hiom twenty years application: : and might no 12 
inſiſt upon the fame arguments, the nn « . 
the ſame foundation of moral "tie 10 n in his inven- 

tion, as an e can for bis 5 


iche public ſhould rival him i in ja inventions, 2s 18 
1 comes out, might not he as ze! exclaim, as an author, 
« that they bave robbed him of his production, and have 


ee Where they have yet ſown?” And yet we | 


all know, whenever a MACHINE is liſbed, {de it ever fo 


uſeful. and ingenious,) the inventor has no right to it, but 


ny by War which can W * a ery of 
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TENT of the author's property; (for if no right is invaded, 


n mjury is done ;)—Let us now confider the general tes 


romcerning PROPER TY ; and ſee * this claim will mms 
with ng! eve e.. EE WEEN 


Tus CLAIM is to the STYLE AND IDEAS of the 2 5 
ion. And it is a well-known, and eſtabliſhed maxim, 
(which I apprehend holds as true now, as it did 2000 years 


ago,) That nothing can be an object of N which has 


1 1 a CORPOREAL ſubſtance.” 


- There may be many different . and particular aue 
intereſts, in the fame Jubjet ; and the ſeveral perſons intitled 
to theſe rights may be ſaid to have an intere/? in them: but 
; the objeffs of them all, the principal ſubjeft to which * re- 
late, or in which they enjoy, mult be corporeal. And this, 
| apprehend, is no arbitrary ill-· founded poſition ; but a 
tion which ariſes from the necgſary nature of all property. 
For, property has ſome certain, diſtin&t and ſeparate po/o/fion : 
the object of it, therefore, muſt be ſomething vifible. I am 
ſpeaking now, of the object to which all rigt 252 are confined. 
There Bl be ſomethi vifible ; which has Jennas to define 
it, and ſome marks to diſtinguiſh it. And that is the reaſon 
why, theſe, great marks, are, laid down by all writers It 


mult. be fo e that is 9! 2 dbl and di i/tenftly enjoyed ; that 


which is capable of all the rights and accidents and qualities 


_—_ to den 189 this requires a F to ſuſtain | 


But the property 1 claimed is all ideal; a kt of dess 
which, have ne bounds or marks whatever, nothing that is ca- 
pable of 2 uiſible poſſeſſion, nothing that can ſuftain any ane of 
the qualities or incidents N Their whole exiflence 
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Tp na anſwer to ee objeAicns, it was pain 10 . the 
ET, « that there are many other inſtances of. Incorporeal 
rights; ſuch as all the various kinds of en Ko 
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x vg perty ; * which ſometimes denotes the right of the ferſm; 
_ (as 1 — 75 we ſay, « ſuch a one has this eſtate, 'or that Piece 


5 of, goods "97 ſometimes, the object itſelf, Fe 


Aal 


"Here, the . is upon the object itſelf, not 1 fer. 
' _ 1 MD admit that the Fights of. n * be incor- 
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But the queſtion 4 is now, © Whether any mg can "7 the 
., object of proprietary right, which is not the objeci of corpored 
6. ſulſlance.. And, for my own part, 1 know not of any 
one inſtance. of any one right which has not reſpect to cur. 
. poreal ſubſtance. A preſcriptive inheritance, every tite 
| whatever has reſpe& to the lands in which they are exerciſed. 
No right can exiſt, without a ſubſtance to retain it, and to 
which it is conkers : : it would, otherwiſe, be a POET) without 

— enigenes. 


To Fn over this, it was ſaid, The ot of oublicain, 
till they are received, are uncertain and caſual, and can not 
in themſelves be an object of property: they are alſo ma- 

dental, ariſing entirely from the matter hich, is publiſhed, 
The compgſition therefore is the principal object of projery; 
upon which, all the profits depend, and which alone can 

intitle the author to, thoſe profits: for, thele, like the ＋ rofits 

of an eſtate, depend . the a in that Perſon 0 

| Whom they ariſe. 
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> y 15 not neceſſary, 1 own,. that the proprietor zetor ſhould al- T 

| mays have the total aciual poſſeſſion in himſelf. ' A potthtial 
polleſſion à power, of confining it to his own enjayment, and 
excluding all others from partaking with him; is an Object 
EFF „ ir, ou i oro at” 


But how can an author, after publiſping his work, kanne : 
1 19 0 If he park key the manuſcript from publication; 
be might have excluded all the world from participating with 
him, or knowing the ſentiments it contained: but by pub- 
iſbing the work, the whole was laid Per every ſentiment in 
it made public, for ever ; and the author can never recall them 
to himſelf, never more confine them to himſelf, and keep them 
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The quotation from the Inſtitutes relating to. wild animals, 
is very applicable to this caſe. They are yours, while they | s 
continue in your poſſeſſion; but no longer. So, from the 
time of publication, the ideas become incapable of being any 
Jnger a ſubject of property: all mankind are equally intitled 
to read them; and every reader becomes as fully poſſeſſed of 
all the ideas, as the author himſelf ever was. Ti IM 
r » ; — ; N 
From theſe obſeryations, this corollary, in my opinion, (for = 
I ſpeak only my own ſentithents,) f 6 naturally follow ; = 
That the act of publication, when voluntarily done by the 1 
author himſelf, is, virtudtly and neceſſarily, a GIT 1e the 6 } | 
1 WAN For, when an author throws his work into ſo 
public a ſtate that it muſt immediately and unavoidably be- 4 
come common, it is the ſame as expreſsly giving it to the Wo 
public. He knows, before he publiſhes, that this will be | a 
the _necefſary conſequence of the publication: therefore he muſt 
be deemed to intend it, For, whoever does an act of any kind 
. Whatever defignedly and Enowinghy,'muft of courſe intend every 
neceſſary conſequence of that act. To this I might add, that in | 
every language, the words which expreſs a publication of a a 
book, expreſs it as giving it to the public. @ _ „ 
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But in the argument, it was contended, “ that the author 
gives nothing to the public, but the mere peruſal of it; and + 
++ Hull preſerves, the perpetual right to the work ;” © that an 
* author's publiſhing 1. a book is only Uke giving 
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hen the author makes a poi he of his work; be. 


on, „ that he ſhould "only peruſe it; 
4 the author's cop i is his tun; and the 
is lent contracts to obſerve the conditions. 0 of th 


throws 1 it open to all mankind. _ 
Mr, 1 0 


Tha AT is, FRY, very Kfferent from the caſe of; giving 4 


or tickets to particular perſons. he very condition of gi 
them is the excluſion of all ofher, 5 hy And theſe — 
tickets the rty to whom t 
the 1 they pa Ne or to the opera- beuſe: they are 
gen them for a particular time, and to pee them a tr, 2 
admiſſion, a temporary privilege wy, t is like an 
Lending bi, manuſcript to artichlar | 
che right over it, to recall it whenever he pleaſes. fe 


But when an author rinis and þ Bliſhes his ork, Kh 


c, as mu as when an owner of a 


It entir 38 open to the pub 
mA, land lays it * into the W Neither the 


nor the ſentiments it contains, can be afterwards re- 


called 4 the author. Every purchaſer of a book is the 


r of jt: and, at uch, INS ht to TREE 
of it he phoſer. $ / 4/4 79 ? 15 


Por ER Ty, eg to the he defini given of it by the 
defendant's counſel, is © jus utendi et fruendi. And the 


author, by impowering wy 2 to eh, impowers him 


to convey this general - and the haſer bf the book 
makes 10 ions ; manner of uſing It. M | 


The wulſe, hineſelf, who Ulaims this property fold tek 


books, without making any contract whatever. "What cg 
Jour has he; to retrench tl 
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 ching. If the buyer of a book at may not make that uſe of it he * 


pleaſes, What line can be drawn that will not tend to ſuperſede 


all his domjnion over it? He may not bn it, if he is not to 
| E 5 it; becauſe it will intrench upon the author's profits. So 

hat an objetion might be made even to his tending the bock 
| © his WIS for he. may 3 thoſe friends from buymg 845 | 
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To this the anſwer i is, I think, eaſy and evident. Ir the 
author had not publiſhed his work at all, but only dent it it 
Particular perſon, he might have en that 8 
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are given no property ty 


riends.; who ſtill retains * 


own ER or impoſe by 2 
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has purchaſed, he may not make W for, Mir Til. 
is only a WORSE Of buhen i 5 1 v. Dro; © 
805 11 en Hors Wien #1 H eis s * Oz. 
With regard to bobks, che very ee ue dne brd 
boobs are by the author's: publication of them, Frrevorably given © a 
jo ehe they become common ; all the ſenimenti contatnect 
therein, rendered common e and when the ente 
nents are made cammon by the author's oem act, EVERY us 
of thiſe ſentiments nnn common. ” SOLE: is * ee 
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To talk of retraining this gift, 715 an e at | 
the author,” or any bargain he beds wich lus . 6 
lem to mie quite chitierical. 977 
1 1 legal e his men muſt 1 and direkt 
ha conduct: and if: ſuch actions plainly import the work 


made common; much more, if it be a neceſſary conſe-. bo 
quence of the act, that the work is actually thrown open by x 


t; no private tranſaction or ſecretly-reſerved claim of the 

author can ever control that neceſſary conſequence. Indivi- 

duals have no power (whatever they may wiſh or intend, ) to 

alter the fixed conſtitution of things: a man can't retain _- | 
what he parts with. If the author will voluntarily let 8 
/ his property is gone; and it will be in vain for him 

| to ſay “ he meant to retain” what is abſolutely flown * SA 
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| There i 18 ancther maxim too, concerning property; « That | 
nothing can be an object of properiys 2 thee. is Fn. | 
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The principal ond for which the firſt inſtitution of pro- 4 WF: 

perty was eſtabliſhed, was to. preſerve the peace of mankind; - -- Be... 
which could not exiſt in a promiſcuous ſcramble. Therefore a Us 
moral obligation aroſe upon all, „That none ſhould intrude _ 
V upon the poſ/z/jron of another. * But this obligation could | -þ 
only take place where the property was diſtinguiſhable; and 
trery body knew that it was not open to another. Mankind IT | a 
muſt have a knowledge of what is their duty, in order to ob- | Ha 
ſerve it by abſtaining from every violation of it: the breach © Te: 
ofa * muſt be ns make it n. 5 icke 8 _ 
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It was neceſſary, therefore, that every perſon ſhould * 0 5 oh 
me. indicia, ſome di Hinguiſbing marks upon his property, to 1 7 
oa 08 K. the proprietary therein: for, hard would be 1 
| ſe lay mould a man guilt of a crime, when ge Wi 
| | had We 


üg: do pollibility of knowing that he was doing ithe; leaf 
wong to anz individual. 57 Ano Tor 2hnvz5 ng 
5 $ . 3 \ 4 


Menne ov "* 3 e , ee - 
— Now where are the indicia or diſtinguiſbing marks of .: N 
| e What: diſtinguiſhing, marks can a man fix upon a ſet of intel- Js 
1» Jeftual-ideas,: ſo as to call himſelf the proprietor.' of them 7 
They have no car- mars upon them; 10 leſens of a particular p 
proprietor, "FRY WAH py 4 9 e eee 55 10 1 830 "ou . 
101: Tf the author*s.name. be. inſerted, in the title- page, chat is no 3 


reaſon: for, many of our beſt and nobleſt authors have pub. 
liſhed their works from more generous. views than pecuniary 
profit. Some have written for fame, and the benefit of mar- 
lind: others have had ſuch pecuniary views, only for à line; 
and have afterwards left their work open to all mankind. 


5 9 On the other hand, if the author's name was omitted in tbe 
7 title- page, he might equally. inſiſ on the claim: far, if the 


properiy be abſolutely his, he Ras no occaſion to add his name _ 

to the title-page. How is it to be known, when. ſuch a fort no! 

of property is abandoned? In all abandonments, two cir- his 
cumſtances are neceſſary ; an actual relinquiſhing the poſ- this 

* ſeſſion, and an intention to relinquiſh it. But in what manner the 
is the poſſeſſion of intellectual ideas fo be relinquiſhed? Or « 2 

how is the intention of relinquiſhing them to be manifeſted? 4 f 


\ Mere mental ideas admit of no actual or viſible poſſeſſion; and 

conſequently are capable of no ſigns or tokens of. abandons 
ment. 2 ö x5 | Se GT, _ IM 

The legi/ature had plainly this objection in view, when 

they penned the ſtatute of Queen Ann, to give authors a tem- 

porary property in their works. For, in the preamble, it i 

Set. 2. Ffaid „ Whereas many perſons may, through 2 


offend againſt this act; unleſs ſome. proviſions be made, 1 
«whereby the property in every ſuch- hook as is intended by a 
« this at to be ſecured to the proprietor or propricton fairly 
<« thereof, may be aſcertained; be it therefore enacted, That fon! 

« nothing in this act contained ſhall be conſtrued, &c. unlſ 
ec the title to the copy of the book be entered in the regiller- Th, 
% book of the ſtationers company. And from that regiſter- deen 

book any perſon may ſee whether the author intended 9 2 
make a property of his work; and they may ſee the duration hs 00 
of ſuch property: for the property is to commence from tif 4A. 
publication of the work, provided it be fo regularly enten h. 
588 the abt require. l % fragt 119 Wit 
: n 1 Ft), REDS bt OE : A5 NuWoßhe ile Küildee ellabliſ 
But if authors have a right at comme law, they need pff can ,,; 
enter their books at all with the ſtationers company: tet trags . 
may wave that, And in caſe they, do not enter den Gueen 
by what marks, then, muſt this property in idea de n have th 
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\twriopoly is by no means warranted by the general pony 2217 
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- and from hence 1 ſhould have oO 1 it 
nat be a part of the common law of England. Aue q. 


But 1 will How confider the ſecond general 3 


which this perpetual copy-right was argued at the oe; 


me the Ae, uſage and law of this e. 
Under this head, it was contemlaa; 66 That the right of a an 


4 author to the ſole publication and perpetual monopoly of his 


works, though it were not maintainable on general princi- 


* ples, is yet a kind of cuſtomary property, a right that has 
0 * always been allowed and * in this kingdom.” N 


17 it was ſo, it is ſtrange that in all our laws, where 

lind of property is ſo much diſcuſſed, a claim ſo extenſive as 
this, is not abſolutely e/abli/hed. And yet it was admitted by 
the plaintiff's counſel, * That they could not produce 
« determination in a Court of Jaw, that had eſtabliſhed any any 
« ſuch kind of property,” They attempted, however, to ſet 
. extraordinary ſubſtitutes, to ſupply this deficiency. 

firſt was the finding in the ſpecial verdict, © that before 
« the reign of Queen Ann, it was USUAL to purchaſe rom 
* authors the perpetual copy-rights of their books, and to 
4 afign'the ſame from hand to hand, for valuable confidera- 
tions; and to make them the ſubjett of r 2 


A blcription thus painted, with the ſtriking ideas of pur- 
44 e and family-poſſeſſrons, may, at firſt fight, dazzle the eye, 
catch our paſſions ; but, when nearer looked at, and 
= viewed and examined, we mall find it merely an illu- 
n, 


There. are but two lights, in which it can bs applied to the 
preſent queſtion : either, '1ſt, as eftabliſhing à cuſtomary pro- 
perty, in fact; or 2dly, as ſhewing that there was a general 


ita or notion of ſuch a right, 11 the ature of Queen 


dn, . 
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With refpels to 5 former —It is | impoſſible that it can 
ellabliſh an y cuſtomary claim. It is no uſage of which the law 


can tate W . being merely an allegation of particular con- 
tracts which ſome individuals have made before the reign of 
Queen Ann. Whereas, to conſtitute a /egal cuſlom, it muſt 


have theſe two qualitiey ; : Firſt, a cuſtom muſt import ſome 
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* mdreuduals,; and, in the next place, Jach cuſtom muſt. 
to have exiſted. D All cuſloms aperate (if 
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Now, oll laws are geberal, as far as e extends; an 
41 ms of England are of courſe immemorial. No 


Sele ore, can be part of that law, en be foe of op 


. that 3 is nor immemortal. 


Here, no ſuch general or imnlemwyial uſage 3 is gere 
n finding is merely an allegation of particular contract 


So far, it is true appears upon this finding, * that price to 
ﬆ that reign, copies have been urchaſed for valuable conſide- 


< rations, and made the ſubject of family. ſettlements. u, 


Bow long before? Whether one hundred years, fifty years, or 
ten years, is not ſtated." Very certainly, it could not be imne- 
merial : for, the art of printing was not known in this = 


dom, * till the reign of Ed. 4. Therefore theſe con 


could not be derived from the antient immemorial law of the 
land ; and, conſequently, they could not create a _m 4 
property which wah unknown to. that law, rs. : 


It is ef im raQicable, to draw an "WF RARE Pa fuck 
a propoſition as t x whe is. For, the verdict does not find « that 
« thefe rights were ever enforced againſi STRANGERS.” The 
parties would undoubtedly acquieſce in the agreement: and the 
families on whom they were ſettled would not 725487 a ſettle- 
ment, however chimerical. But, unleſs. it was ſhewn that 


| theſe claims have been enforced againſt. rangers, no-private 


contracts or family ſettlements can impoſe a LAW upon the pale, 


It is ſaid, « 
«. and apprehen on of the exiſtence of ſuch. a right, before the 
« ſtatute of Queen Ann. Admit. the idea had been cer fo 


| general; what are we thence to infer? If the ideas and ſenti- 
ments and apprehenſions of individuals were ſuſſicient {you 


whereupon to eſtabliſh a ſpecies of fene mots a. ney 
tent would this carry it on ENT 
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bn hand were bought and fold; and chele tranlaftions paſſed, 
ungen parties Whoſe ideas were as ſanguite as any autfiors of 
could be-*-that-the idens they ſold: were real property: and Mirti 8 
jor CET nj fold ee e I = Elvis.” 
o r 10 Bret % Saher 4 . ede v1 N 
— — or | of e e 
tom of the road (as it is called among carriers, — 


9 ſold; as 3 But what are 
e? Nothing more the cuſtomers, 
who may withdraw hay them, the next 3 if they pleaſe. 


The pireliaſes of this euſtom or good-will gains no certain 

3 it; he has no power WP confine'i * himſelf, nor 
caw he power to prevent other people from gaining the 
cuſtom. 1 an advantage, indeed, ſo far of emmy: it 
gives the purchaſer a — for cuſtom. And ſo. it is in the 
caſe of. the publication of a book: it gives a priority, and gots 
»ſet of fert cuſtomers, But none of en. can eſtabliſh. 


ae abſalutey. perpetual, excluſiue. propertys' 


- Whatever ideas individuals may form, or however don may. 
raſfick among themſelves in imaginary claims, they can not 
ife@&-the real right of the public, who are no _ to loch 
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el is a 5 maxim in our law, that no man can, 
« by any device whatever, create a new conſequence out of an 
* eſtate, or innovate upon the law of the land. He can not 
annex to his eſtate any novel conditions that are inconſiſtent with, 
the nature of the eſtate: much leſs; can the acts or intereſts. 
of individuals en ** afoot ig * their en f Her or ela- 


adele. 


The notch arguments u in favour of this 1 e 
two by-laws of the nents rg compan ; the former, made in 
4uguft 168 1; the latter, in Many the former, recog- 
nizes it. It is material to attend to he . of this by- law. 
l afſexts o, that divers of the members of the company had V. ante, 
great part of their eſtates in copies; and that by. the ancient P- 2306, 2307. 
ulage of that company, when any books or copies were en- 
tred-in their regiſter to any of the members of that company, 
ſuch perſons were always reputed the proprietors of them, 
ad ought to have the ſole printing of a The next is the 
ame t, only with this additional entry (after theſe tuo reg + V. ante, 
tals; and reciting that the copies were conſtantly bargained. P. 23c8. 
"and: fold,” amongſt the members of the ror ages as their 

property, and deviſed to the children and others, for lega- 
cies, and to their widows, for their maintenance; it is 
I Yo: PIP ny , be a of any book or 
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* firſt; to draw from the a tian in . 
rights; and, in the ſecond Place, 


ts were proted2al by theſe by-laws." Were 5 
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With reſpect to the firſt—Whatſvever- cheſs adi ine 
or might have ſuggeſted in favour” of this claim, they would 
be certainh) 19 evident at all. They are domſſned to the nm. 
bers of that company, and could not be read n the pre. 
ſent defendant, who is no member of their company, nor ſub. 


je to their by-laws: * They are confined too to ſuch books is 
are entered in the regiſter- book of that _— by, to, or for” 


ſome member of the company: and this is founded on the an- 
cient privilegs of. that e 5 hg can bury. affect their own 
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So aka a chin 150 fir hay W e 
law right, that it is an argument 'againft it. For, if ſuch 
right exiſted by the common law of the land, it THe Re * 


2 of as ſubſiſting only by ſage of the company. 
But we are on a queſtion of LAW: "nl hy" ey 


1 


determined on legal principles, and not upon the allegation of 
Here is a queſtion; «© Whether this 


« or that article of property — to A. or B.“ And upon 


a particular ſet of men. 


a general queſtion, 4 Whether ſuch a thing is the ſubjæl if 
« property, or does freely belong to all, it is the Law that 
muſt determine; not the ener of the company” of ſtationes. 


It would be firkips indeed, if this great point, which the 
courts of law have thought fo arduous to determine, were to 


be decided at laſt by the 3 and reſolutions of dhe fla- 
toners company. „ r 


With reſpect to the n view "of — theſe by-lawsin 4 


the ſpecial verdict; namely, & the ſhewing' that” theſe: rights 
« of authors were protected by theſe bycfawst - Theſe b) 


_ laws ſeem as deficient: in this view, and as little ape f | 


eſtabliſhing this point, as they wary in "the former view, 
in fupport of the Tight itſelf.” UI Y e em wm "x F 

Thats: bylaws, - in the firſt beer lives" iet 1 
claims of authorſhip. The copies they "ye to, are only thoſe -6 
2 S cop! 
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92 en, FN ( 


a e e 


74 


neee 230% of td inks 
Er. rs ae by patent tam themielves, ot 


d glche ſtationers company. In the next place, they-dd; Mitra, b 
Sennen ee lo, they da not prrrend to give protection, tg s. Torah: 2 


pay thoſe of their own company. The offence of infri 


ta fag 4 CERT Wege are confined to their g 
a4 ee \c high penalty is given to the .company® 
themſelves: -- whole is meſhing. more than ere e. 2307, 2308. 


rulation of their. Mon company. | Many. members. of that 


pany, were poſſeſſed of copies; and ook of p particular aloe 


ments from the company for the ſole printing — their _ 


books: and, to prelerve proper order among /t. themſetves, the 


books, that each member was allowed to print, were entered 
in their regiſter; that every one's claim might be known. ariong 


laber, and they. might not intrude dl each other's e 


But theſe entries and by-laws e no further than to. 


the members of that company. No author whatever had from 


tem, the leaſt pretenſion to n And even theſe mem 


len themſelves could have no redreſs againſt flrangers ; but. 


only amongſt themſelves. Theſe by-laws provided no remedies. 


anſt other perſons : nor indeed had the company a right to 
injyſe their reſtrictions on any but their..own body. Where 
then is that copy-right of authors, which they — for? Or. 
that general 2 which theſe by-laws have been N 
to afford to them? | 


But other things were 8 at the bar, ond; ſeveral- A | 


matters were, ſubſtituted, to account for. the want of judicial 
&terminations in favour of this claim; as, the charters of the 
ſationers com ny ; two proclamations of H. 8. and Queen 


ly; two decrees in the ſtar-chamber; two. ordinances 


made in the time of the eee 2 the homing act > 


38 14 of C. 2. 5 
Theſe extraordinary * of ſtate were l as giving pro- 


tetion to copy - rights, and to account for the want. of judi- 


cal determinations. But none of them, except the ſtatute, 
come regularly before us ; ſo that we can ae take notice 


Ir theſe 1 were SEES to the Ain d chin 1 20 they 
ſhould al, I apprehend, except the licenſing act of C. 2. have 
been found by. the jury. For, all the reſt are particular inſtru- 


1s, and if admiſſible at all, they were matter of evidence, 


nd not of Jaw + they could not come properly before us by 
Way of argument, from the bar; nor can we regularly take no- 
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| refs was laid on the-clauſe'in the charter of 36 & which 
— mentions the proprietors of copies entering their books or copies 


- Houſes of all printers and bookſellers, and to ſeize all books 
| my &c. 


tions = legal or hiſtorical) that ſuch ſearch, ſeizings, of 
impriſonments could be legal in themſelves ? . And as t the 


tend to extend to any claim of copy-right ; butꝭ to fach perjon 
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e the ſoke of pre odent an 66 
meaning, at the ſame time, to wave all objeRions 
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in the regiſter- book of the ſtationers company; and dechre 
that they ſhould thereupon have 5 right » as Fs 1 been 
9 NE ENey » 


6 But the proprietors of 8 desen 


were merely thoſe members of the * company, who had it y 

the ſole printing of books by patent. And we ſee by their 2 # 

laws, they claim for 2 elves anal their members a 1 
vilege in copi there is an ancient uſage — | 

= referred to —— as the tes for 2 

oné hundred years paſt. | It is not pretended, that ſuch right The 

2 immemorially. ' And whatever theſe charters may hav were 
„no chavters from the Crown, and conſequently nv cr. 

preſſions in ſuch charters; could affect the genera} rights of the pete 

And it would be ſtrange indeed to infer JF of 8: 

4 ys on made to Ae e r bee e e and 

maſh 

When the prerogative wade fuck 3 and t a ſhe 

did at that time, the company were impowered to ſearch the -- 


that were NING ay Nd Aetna? or __ en. 
Are we therefore to dr 4 ok Il 55 Ce. 


Protection theſe charters gave to copy-rights—they do not pre- 


only-as ſhould eater their books in that company's 

But if authors had any common laty right, it wouſd be qual 
goed, whether they entered them there or not: for, luck e 
can not extend nor _— that right,” if _w really n 


The Abenden « that all books ſhould be entered in -thet þ r- 
« giſter, was merely political: the deſigm of it was to ſup- 
_ ſeditious, heretical, or immoral books. The inferting'n th thels 
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; — — the claims of patentees or any others, was an prig 
in 


itution of the galioners company, andextenued no further iin hu of 
their own. members. With reſpect to all others, — Bevern: 
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a 28 ever fat the throne;) the other, by his b1 

7 — — and relate to other purpoſes. "The 
— >a proclarnation againſt XG: e 

hooks. whatſoever without a licence. 85 that of Qt tn Hg 


n. what the called heretical books. 


What have theſe to do with the n f ates 
Theſe excluſions extend::aFWuch to one, as to another: if 
hook way e e | Peg 
. N 


75 


The patents cum . | ng Mirage to r 
for a certain ferm of years, — From hence it was faid, 

b it was no innovation in authors to claim this ereluſtve right.” 
The patents that were aſſerted in this part of the arguments, 
pere taken from Ames's Typographical Antiquities; and were 
ſo arbitrary, groſs and abſurd, that one would not have ex- 
pefted ſuch a quotation. Grotute had a patent for the * Primer * Qu. Vide 
of uſe; + Saxton, for all maps and charts of England; v. A2 * 
mdf Talhis and Birde, and alſo $ Morley, for the printin of p. 541 to 544; 
maſick ; and Symeacke, for all things printed on one fide of temp. Queen' 


- = & 7 4 T7 


it dr or any of a_ſheet ; provided the other ſide was Eliz. 

he 4 * theſe parents there were penalties in- +P.s — 
ki 250 and they had power given them to ſeize books, and Eliz. 

„e reh houſes. They are too groſs, to be argued from: but $ P. 569. 


they exclude all notion of proprietary right. The grant was F. 570. 
gren to the printers themſelves, without any regard to the 

authors, or new compoſitions. The very name of being pa- 

tents-to printers, and the limits fixed, ſhew that they exclude 

al agg of a lterary pg and a Lana d bing in * . 
author, 


Neue, we are told of ſore poli in the hs CH 
BER ;, a Court the Paco is fatficient to blaſt all 
precedents brought from it. But I. will do the gentlemen the 

to ſay, they did not mean to adduce them as authorities ; 

to appl y them as 51 Norical antedotes i in cheit favour. 85 


kun "DE in one of theſe decrees . Thak 2 perſon would 23 June, 
Mint any book, work, or copy againſt the \true intent and 1878. Vide 
wage, fo any letters patent, or prohibition of any known A 
hu of England, or other e laid down for the 
keernment of the ſtationers company, &c. And this decree 
ws afterwards, by the command of Fac. I. ordered to be put 
in execution. = 

Vor. IV, | G g | In 
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oh 19692 Anse, it us ordered by a degree, that ng perſon ond 
| KG print any book, Which the e 
| Afiiias e books, prohibit 5 and which that company ſhould, by Itttem 
J. Tarot. patent, have a. right of printing 348 803 
, ih v5..268 Iams; ht. ad 

V. ante, Such were the ellicts of that imperious court. And igit 
P- 2313. poſſible to apply this deſpotic decree to the gal right q ans 

| thors, in any light? Tyrannical and illegal: as tho Star- chamber 
was, the ſale furiſdictiam they poiſeſſed was in criminal mate 
ters reſpecting books; and thele only, (as theit decree men- 
tions, ) in ſuch as were bad. : LID 5 5 + ; Jy Hs he? et 


+ 


- They conſidered all inf ingements of patents and grants of 
the Crown, as contempts of royal: authority; and on has ide 
| they ſupported any patent the Crown thought proper to 
1 See 3; Inſt. Sant. For, as Lord Cote ꝓ obſerves, , ſuch boldneſs the 
182, 183. d monopoliſts took, that often at the council - table, ſtar- 
% chamber, and exchequer, petitions, informations and bill 
e were preferred, pretending a contempt for not obeying 
« the commandments and clauſes of the ſaid grants of mono- 
“ polies, and of the proclamations concerning the. ſame,” 
For preventing which miſchief, Lord Coke ſays, that branch 
of the ſtatute was added, which directs, „That all grants of 
| „ monopolies ſhall be tried and determined by and accord- 
* Cap. 3. « ing to the common law.” In that of 21 James the Firſt“, fi 
222 proviſo was contained, that at ſhould not extend-to rom. 
+ The 5th „ any patent of privilege concerning f printing.” There 
iſo: V. fore, as to theſe patents, the ſtar-chamber continued the ſame 
5 loft. x85. uſurped power of injoining obedience, and puniſhing: con- 
. tempts. : Fog Bol „ 7 2 þ | 
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But the decrees of this arbitrary court can not be applied, 
either judicially or hiſtorically, to civil caſes, or (more parts 
cularly) to the preſent caſe. 1175 „ 00 


Of ſuch kind of patents the ſtationers company were the 
ingroſſers. Some aſſumed claims and authorities. were al- 

| lowed to them, for the printing of particular books. Tbe 
. were of ſervice to the ſtate in ſuppreſſing any ſeditious books: comy 
and ſo that authority in them (however unwarrantable in i. eügn 


\ 


ſelf) was preſerved to them; and the ſtar- chamber ſecured vWwaliſt 
to them. | 3 „„ 
VBy the charter of Queen Mary, the company of Ati 
were made a kind of. literary cam ſlables, to Jeize all book 
that were printed contrary to the ſtatute, c. And, a M.. 
Yorke obſerved in arguing the caſe of The Univerſity of (ans 
bridge v. Baſkett, when once the company were made; abſolit 

they attempted to execute ſuch outrages W boy ce 


—— 


* 


= a, j 4 
DMD. 19010 5 0.8365 


TOTS 


7 


ſubmit to; Anditheiſtar- chamber ſupported them, and inſiſted o 
os obedience: to ch fationers company. No book was al Figs 1 
bund ta be printed i till ĩt was entered-in their regiſter: and Milla 1h 
conſequently, they might ſtop whatever publication they pleaſed. v. Paviot. 
e was equally zealous in ſupporting the in- K 7810 
tres as the potnerr of that favourite company! of ſtationer ss 
d therefore they exerted the terrors of their authority too L166 g 
eolbroe[the-privilege. which had been granted to them or to an 
of: their members, by patents or charters from the Crown. 
And this they did, under their criminal juriſdiction, by aſſuming 
2 power in virtue of it, to puniſn for diſabeuience to the patents 
d rojal grants, which they were poſſeſſed of. 
0 ais Bus ð â ß „„. Daun e dn 
They did mot otherwiſe interfere; where there was no grant 
or prohibition, to give them a colour for it. That court, with 
il their extravagance, extended their juriſdiction in this mat- 
ter; only to the grants of the Crown, or to the ordinances of 
te ſtationers company. Can this, then, be any proof at all 
of the inherent right of authors in the copies of their works? 
right; which if it exiſts at all, is an original independent 
right.» Do theſe. decrees ſerve for the protection of ſuch 
nghts of authors? Are they ſo concluſive, as to account for 
ud ſupply the want of any other determination in their favour; 
when the tohole right which was the ſubject- matter of them, is 
fed to the flatroners company, or to thoſe that had patents 


Ibe next favourite topic of the plaintiff's counſel was the 
ordinances made by the houſes of Parliament. But they were 
calculated to political views; except what related to the 
lationers company: and no protection is given, by them to 
the copy- rights of authors in general. What related to the 
haioner company is adapted to the particular privileges of 
that company and its members. The ordinance in 1649, is, 
That no perſon ſhould print or reprint any book or part of 
"2 book that was granted to the ſtationers company, with- 
out their conſent; nor any book or part of a book which 
ns entered in their books to or for any member of the 
company, without the conſent of the owner, Ic.“ The 
Rign was to flop the publication of thoſe papers which the 
yliſts publiſhed. 1-268 . 2113 Die 2 T by | 


The title of the other ordinance “ was for ſtopping unli- # 1, 1652. 
led, '{candalous:publications,.£fc :. and therefore it enacted, Qu. M ante, 

That no book ſhould be publiſhed, unleſs it was approved. P- 23 14. 

by.the licenſer.” And by the. ſame ordinance, the ſtationers = 
"pany. were authorized to ſearch for all unallowed printing 
ils employed in printing unlicenſed books, &c; and like- 

* apprehend all authors; Ct. 
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| N property in the author, were the vhjeft" of then ip all. 
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Tate Tent q c. 4, 


1 whole of theſe o ces; from the beginning fo the 
end, were adapted ro the fame e eee ee cg h 


* | f particular clauſe which nb entirely confined (like the ir. 
| Ta bes, chamber decrees) to the privile N had been granted ts WY - | 
the ſtationers — and d . er 198 
members. dun : 8 d Nn rig 
But there | is not ac wa fares or protet the ._ 
Ps of authors, 0 15 1 G 5 TT l 
72 | EXP! 
| The ſtatute of 1 3814 0. 1 22 ; (te teenfing d, 112 1 
next mentioned at the bar: 9 44 laintiff's Counſel ar: " | 
- gued that it contained a recognition: i the copy-right, and 1 
0 ch a protection ta authors, thãt they need not ſeck any other, 1 
15 proof whereof, three clauſes of that act were quoted. ti | 
tze 18th ſection, is a proviſo to ſave the rights a 4 pririle fupps 
of the univerſities touching the licenfing or printing e N been 
By the third ſection, no private perſon may print any book BN / 
unleſs it be entered in the ſlationers company 8 regiſter. book, Gr 
and licenſed, &c. The twenty-third ſection contains a pro- cilon 
viſo to five the rights and privileges of particular perſons a Cor 
who. have grants 2 the N 8 to their kg only t 
: uve grants. court 
But how will theſe clauſes avail theſe e who n The 
members of the ftationers company, nor have any parmtun f co 
grant of an excluſive” —— e? Or if the author had faillite 
to enter his book in the regiſter- book of the bore of fl ate the 
tioners, what relief or redreſs could he have hat z = 
For my own hart, I cannot colleRt Guat any of theſe ſore apoint 
inftruments, any authorities that ind the preſent plain © 2 co 
They were no Ou to the co wot authors in g ent bit 
neral : nor can they account for 00 pc Bn of oe dete mn 
nations in favour of the plaintiff's claim. „ cquity f 
enormous ſtretches of the prerogative, to raiſe a revenue, mH bott of 


to mes. ticular . favourites, without the leaſt regard being 


authors and new compoſitions. And all the reſt of theſe a ve fh 


thorities were founded on political views, to prevent (as te en upc 
declare) heretical and feditious publications, We. And the Metten 
ders that all books ſhould be entered in the 'regifier of M n. V. 
« ſtationers company,” were to prevent improper publication decif 
and have no view to eſtabliſhing the right of opy to lll 

thors. The innocence or delinquency of the work; and a 


If the licenſer did not approve the copy, lic £0 

fn 1705 author himſelf from publifhing his o compyſitron. en a 
inſtitution of the licenſer's office was, to guard apainſ f 
"ue political * 2 5 
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were all theſe inſtruments for tlie copy- 
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expreſs prohibitions plainly imply <.that authors had n pro- 
« teftion at common law: for, if they had, it would have 
tern, Hone and of itfelf, a competent protection to them; and 
al theſe prohibitions would have been needleſs,” 


My 


4 5 Ver 9 W 7 I +26 ; f o * FM * „ 70 ; " 2 
1 am now come to the laſt reſort of the plaintiff's counſel for 
ſupporting their claim: and that is, the zujunctions that have 


bern granted by the Court of Chancery. 


Great attention and reſpect is undoubtedly due to the de- 
tilons of a Lord Chancellor: but they are not concluſive upon 
a Court of common.law. Had theſe injunftions (which were 
only temporary) been perpetual, they could have no. effeR on a 
court of common law, in a common law queſtion. | 


The common law of England muſt direct the determination 
ofa common la queſtion. By common-law determinations 
we are bound; and to them we muſt always adhere: for theſe 
ne the proper conſtitutional declarations of the law of the 
and. They are ſo conſidered, even by the Court of Chancery 
tell. When any doubt ariſes in a cauſe in equity concerning 
apoint of common law, it is uſually referred to the determination 
ofa court of common law. The very caſe now before us is 
{ent bither for our determination, becauſe it is a. queſtion of 
mm law. But the courts of law never apply to a court of 
equity for their decifion, in a common law queſtion. When the 
court of equity appeals to us, as a court of law, by reaſon of 
s being a common law queſtion, it would ſeem a little ſtrange, 
we. ſnould go back to that very court, to inquire their opi- 
non upon it; or, in other words, if we ſhould anſwer the 
qeſtion--they put to us, by making the very ſame inquiry of 
lem. Vet that would in eſſect be the caſe, if we were to form 
wr deciſion of this queſtion, upon the arguments and deci- 
ous made in the authorities that have been cited : It would be 
pounding our deciſion upon what is no judgment or authority 
ſt all. Theſe injunctions were but temporary ſuſpenſions, . 
till the rights ſhould be determined; and none of them 
man any expreſs deciſion whatever. | 


0 0 
L 
' 1 
coul 


tin 


& none hut their 


* ele e Tarron. 


"night alſo obſerve upon all theſe inſtruments that theſe 


2 & 0... 
ISS 23 * 


11a 


2 E — ret 
px 8 CY * * f 
ogy 4 12 8 1 J 2 So 
yy Ss 3 = r p nt} — 1 
A AS: 2 oy ) TR * 0 r 


0 
De 
N 


. 


* 
* . / 


ont 

s . A 

_ 
WT 


ep 


= 
2 


8 


32 23 
30; V * 

82 S 70 3 
r hs wy 8 


» 
o be ve be aw A, 


* 2 — 
2 

2 8 

3 = 


* 8 
Fl 
„ 


160. It s ſald lat the bar, * that theſe injunftiong were, . 
_ Mictag.”* the parties can alter, the law. The Court of Chancery could 
v. Kis cos: e ade and concluded from theſe arguments, :ag wel 

"as we: and they would hardly wiſh us to draw ; 


From their own deciſions.” The ſending«the:cauſe: tous; 


3 


(teciſive proof '* that the Court of Chancery, who gratel 
4. thefe. injunctions, conſider this matter as unſertlad. “ And 
Ia the caſe of Millar v. Donaldſon; which wWas a: caſe/depend. 
.s ypon cammon law, Lord Northington would not determine 
"8 point z but en ie to be'conbdered as f quem f coy 


- It is plain, then, that after all theſe injunctions, the grand 
- queſtion rel 5 fill, eyen in thay court, conſidered a 40m 
13 But as the plaintiff's counſel relied ſo much upon then, [ 
7 think it a due reſpect to the gentlemen, to examine partic 
1 larly the injunctions themſelves ; and ſee whether they hüt 
123 any ſort of influence upon the queſtion before us, or not. 
1'"g - It is unneceſſary to comment particularly on every injuno- 
oh. tion that has been mentioned. | They may be reduced to theſe 
+ three claſſes: Iſt, Cauſes on private treſpaſs ;-.ſurreptiti 
uh or treacherouſly publiſhing what the owner had never. made jul 
. lic at all, nor conſented to the publication of; 2dly, Caſes er 
os preſsly grounded upon the ſiatute Queen Ann, and within tl 
#28 terms which that ſtatute has granted; and 3dly, Caſes on 50 
Ne _ -tents from the Crown for the ſole printing what is called pre 
pL rogalive copies. Ts Ps WO OO A ee 
44 Of the firſt claſs, were the caſes of ebb v. Roſe, Poe: 
Pk Curl, Forreſter v. Waller, The Duke of Queenſbury v. Shebbear 
Wy, They have been all ſtated. I will not reſtate them; but 
105 only obſerve, that in all theſe caſes the publications were 
Hite | 4 titious, againſt the will of the owner, before he had con 
15 ſented to the publication of them: and, ar ſuch, they u. 
. . have no effect upon the preſent queſtion. 7 FLUNG, #5 


Meoſt certainly, the ſole proprietor of any copy may deter 
mine whether he will print it, or not. If any perſon takes" 
to the preſs without his conſent, he is certainſy a treſpaſtr 
though he came by it by legal means, as by loan or by devoll 
tion: for, he tranſgreſſes the Bound, of his truſt ; and ther 
fore is a treſpaſſers ' T ov80 cn 


© Tdeas' are free. But while the author confines them to\li 
Rudy, they are like birds ip a cage, which none but fr 0 
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t is certain every man hes abs keep his ohn ſent 


eats, if he pleaſes ;. he has certainly a right to judge wheth 


hid ave chew: -pwblic, or commit them only to the. fight 

"ds. In that ſtate, | the - manuſcript. is, in 5 
it peculiar property ;- and no man can take it from him, 
or make any; uſe of it which he. has not. authorized, without 


being guilty of a violation of his property. And as every, au- 


thor or proprietor of a manuſcript has a right to determine 

whether he will publiſh it or not, he has a right to the l 
lication : and whoever deprives him of that L 18 

guilty of a manifeſt wrong; and the Court have a 1 5 ht to flop 

l. But this does not apply to the preſent queſtion: : this r 
had publiſhed it many years, and receiued the profit of it. 


The ſecond-claſs of ins 1 in the manner I ran 


hem, relates to injunctions on the ſtatute of Queen Ann. 
The caſe of Knapton v. Curl, Eyre v. Malter, Motte v. Faulk- © 


wr, Gill v. Filcax, Tonfon v. Malter, were all the injunctions, 
111 chat have been cited, which fall in this diviſion. 


As to hh ak of Nelſon? s Faſts wa Feſtivals, and the Whole | 
Duty of Man, I ſhall Jet them remain with the obfervations 


that have been made upon them by my learned brothers; with 
this additional one, that let the injunRions be what they may, 
they were * till the bearing, without * final decifeve Joop: 
Wes.” 5 


Tbere bad 5 far — 0 for 1 have ſeen copies of 
all thoſe injunctions that were ſtated in the plaintiff? s bill,) as 
to the Whole Duty of Man; becauſe the copy-right was en- 
tered in the ſtationers regiſter by the -plaiptiff himſelf. In 
1735 * he filed his bill, and founded at upon the ſtatute of 
Queen Ann: (whether miſtaken, or not, is not at all the gel- 
ron.) And in the caſe of Ne/on's Faſts and Feſtivals, there 
s the like allegation, « that it was entered in the ſtationers 
„company's regiſter. But, as 1 do not apprehend. that 
ether of them will very recen affect the preſent queſtion, 
for the 228 I ſet out with in the abſervations I have 
made; I ſhall not ſay any more of them; but leave them with 
ttroblervations my brethren. have made upon them. | 
. wich nelpelt to Milten' s. \ Paradiſe Lot 1 muſt mention 
what I have ſeen in a note of Lord Hardwicke's. It ſeems 
from that, that the injunction was founded on Dr. Newton's 


Ne only. For hx Ledde fad « tha 8 


en eee 95 Sg 4 Fr: EN « inclined 


__ 
759. 
1 


11 ng | 4 


FR 


> * — * 5 
5 a 4 * - RT 4 . 
n {52 4 8 _ ——— - N — 
PL 1 2 % x re 5 7 ON * 5 — 5 — A 7 4 2 Bo K ji ISS ” x nn 2 * 3 8 — Yo . : FR” 80 2 2 1 _ WR ny ny - act” 0 
4 * — 95 c 6% —_ LY o $4 I. 5 2 2 4 © L. * 5 1 Ge 828 
> IEEE "ud r . RT En A gn, as 
ah 3 y — + Os TERS . "ant --+ - 294 : 8 2 % 4 7 2 . Na NR N. 1 2 
„ r LY - gs, en Up r F 


— — 
TI 2 


5 . — x 
„ — her 


n 


. 
N aut oy) \ 2 x4 = as 
* reren 
N 1 4_—_ ARG Rn IN x 
” = . * 


n — 
nn . 
” {ES od 


2m6S \ 


„V. ante, i 
p. 2325. 


* 


ne 
Warren. Sede qualtion of 


enn 


Rut from dee bien tens dhe pe cod Adfuced 


v. s Anh, 
c. 19. ſect. 1. 


64 l (ona 3 


A tg} right in the 


the right is wholly confined to the panties inſergſſcd, the an- 


ee s 


48 Ann, he would grant an Bo ans to them, wi 
| "Mt 


h »hitss i 3274 » brat... 


, + BE 4 


this argument, in their application of them to the f 

caſe, © that all theſe injunctions granted Tince the ſtatut — 
founded on a vperty in tlie TeſpeRtive plaint 

ſeveral copies to which they chit; 
u and that ſuch a property muſt neceffarily be a 


kennen Ire; as the ſtatute confiſts only of p: ual — 
n and Pre ner the mode of "proſecution, ich woche the 
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0 which it malate be OR . that thats woo 
< being * only, decided Lara at all.” e 
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a 1 will admit, that they wal Me on a Fe that 
would ſupport a more general injunction: for, by this 15 'n 
Parliament they had certainly a BY in thoſe ref 
copies, during the term the Mang! as allowed. For, * 2 


tute in the fir/t place, and * before any of the nal provi- 
| Jon has affirmatively and diftinftly enacted © lt 4 


« printed before the N that 2 the e or the 
„ bookſeller who had purchaſed the copy in order to rint or 
« to reprint it, ſhould have the ſole right of printing the ſame 


ce for twenty-one years ; : an that in works not then abe 


« but afterwards to be : publiſhed, they ſhould have the | gh 


for fourteen years. W 
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By this clauſe, therefore, a ſole right is. inte FF foi 
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70 the — 1 it is — 5 a leaſe, a grant, or 
ln other common-law right, whilſt the term exiſts 5 und- will 
equally intitle him to all common-law remedies for the — 4 

ment of that right. He may, I ſhould think, file an 1nju 
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caſe of Etuer v. Jones, u Gall 415. and 6 A 26. te 


Lud Chief Juſtice Holt lays it down, « that wherever a ſta- 


on at law, to recover it.“ 


1H] 
edi (it i 81 4 4554F 8 4 arts 1. 93.224 "33 "\F£ "1 
11 The auth rg is very different. . an informer's 

| . de 2 kgs 

dies the ſtatute requires: Prog ety wu hay proſecution, the 

70 is for an offence, and therefore the . muſt be 

| th freeght within all the proviſions of the act. But if the 
Sn ply ſeeks ſatis faction to himſelf as the party aggrieved, 

— proſecuting for a . chere is r. in * 

_ cales. any; limitation by the 2 


I here „„ not l 
IE do m—_ the ſame 


| __ 


_ The third claſs of injutiftions is of thoſe that have been 
| nts and patents from the a for the ſole print- 
in 7 6 ma are called þrerogutive-copi Of this ſort, are 
7 7. ers company v. Wright, and nd The fationers company 
v. * In theſe caſes, injunftions were granted: but 


theſe, I ap . have no analogy to the private right of 


authors. tees did, indeed, claim a right of printing 
oy copies ; —_ nat as the authors, compilers, or purchaſers ; 


bt merely as he printers of theſe books may + a patent from 


The preſent Hindi is totally different from that of a grant 
ſrom the Crown. Here it is argued, that authors have a 
* perpetual right to their own copies.” In that caſe of Par- 
— he wal e Wg prong. an A of his own 


1 NS mc 262 web hrs e 
is this That there are certain books, ſuch as the Bible, 


Common- prayer Book, acts of Parliament, and the like, 


* which are uſually called ho, ron = a. which the 

* Crown has the ſale right of ubliſtring : wa ar the „ may 
* have a /egal.property:in theſe, there is ink private 
authors may noc claim a1 fe 1 65 _ oron — 22 
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| — That there 55:ſach Gage its the ee is undoubtedly 
But this: is ronfined to compoſitions of a particular na- 

— and to me ſeems to ſtand upon principles entirely dif- 
ferent from the claim of an author, It is not from any pre- 
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909. tence of dominion over printing, that chin feen ative rieb 
. — E for, — ng ne hi pros ET 
Mitten” ver the preſs,” But it is to particular copies that this right 
Apen des tend? and as no other perſon is permitted — 5 
e atem, without alubormy from 28 dener the ang be ya 
85 es have a property in tbem. TORE . **" DUO" ecke Fir mig" FL 


e kind of. property has _ the additional Aldingen 
| Bf pative property. The t is grounded upon anther 
"2. Ry: —_— founded on iy; She. that I 

1 en andi in the caſe of a 7 1 00 ek. 
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The deoks' are Bibles, eee Dooks;: 0 ve ** 
tracts from them, (ſuch as Primers,” Pſalters, Pfalms,) and 
Almanacs. Thoſe have relation to the national religion, r 
. 1 or the political conſtitution, Other compo- 
tions to which the King's right of publication extends, are 
the Statutes, acts of Parliament, and State- papers. The 
King's right to all theſe , a5 head of the church, and of the 


» „ conſlitution. | 


Dj In the caſe of The company of ie Ve FA nd; = 
x whichi is reparted in 2 Shower 258, it is urged that, as the King 
is the head of the church, he has a particular prerogative in 
printing of Primers, Pſalters, Pſalms, &c ; and in 1 


| 00 licenſing enen of all lorts.. 


In the caſe of The e a v. Ing hy, ( EET was 

For importing and printing Pſalras, Pſalters Sd: Almanacs,) 

the words * the e are theſe—*. This Court, in fe- 

« ſpett to the well and true printing of Pſalms, Pſalters and 

„ Almanacs, as it is of great concern to the public, and of 

great danger to have thiele books printed in a . Ge na- 
tion, by any beſides the patentees and their aligns, fn — 

_ therefore an os maps. was gramed. 2. 


3 In the caſe of The latimers company v. | Partridge the 
company 1 their plea on a right from the Crown, be- 
ing licenled by the n of ITT for r 


Almanacs. 


In the caſe of The ſlalioners compay F Ha the aer 

* V. x Mod. aſſigned theſe Acer " cope was no difference in 
©, OS: « any material part, between that almanac of Gadbury's, and 
e that that is put in the rubric of the Common. prayer 
„ Books. They ſaid, « the latter was firſt ſettled by the 
. Nicene council; is eſtabliſhed by the chnons of the churth; | 
and is under the government of the Archbiſhop” of Caiter- 
15 e fo that almanacs may be accountee e 
44 copies.“ 3 1 


#7 N vi CIT 2 TILES A TOP TV” Pear ee 18 2209 
found in a ſubſeq ent part of their. op 
1 that ſince printing has been invented, — 1 is 9 11 4 
3 2 common trade, matters of ſtate and things that con- 3 
| DTTC DE never un eee g v. x Mod. 
« 4 would. hy £ "fiat! 06 e aved agh. * 
an The caſe of the company of 3 20 0 
76, and 2 in page 93 of the ſame book, was.this—The 
{ y had à patent for printing the Statutes... The, de- 
fendant — ſome books of the — printed at Amſterdam, 
and imported them. The Lord — determined that 
2 laws was à matter of ſtate, and concerned the 
ſtate, But as for the Whole Duty of Man, and ſuch like 
- books, the Lord Chancellor left — to the ordinary courſe. 
* aſſerted in page 93, that the defendant was not ſuf- 
ſered to print theſe books, becauſe it was of great and pub- 
.« lic conſequence for ſtrangers to print and vend in LOA 
our ee and laws, if falſely done.. 
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In the caſe of Mi lar v. Donaldſon, ach was 1 Lad | 
N in 1765 +, his Lordſhip obſerved, 4 that in the + v. ante, 

*- caſes which had been determined in favour of the ſtationers p. 2337. 
« * yy the Court went upon the letters patent. 
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Upon the whole of this rerogative claim of the Crown, it 
"2 a6 to me, that the Hah of the Crown to the ſole and 
excluſive printing of what is called prerogative copies, is 
founded on reaſons of religion or of ſtate. The only con- 
ſequences to which they tend are of a national and public 
concern, 1 the eſtabliſned religion, or government of 
the kingdom; have no analogy to the caſe of private 
authors. There i is no inſtance of the Crown's intermeddling 
with, or Ones T fuch _ in E compoſitions. 
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It is er in all theſe claims chat uniformity and order 
& 400 obſerved ; and the ſubject e with e | 
w to regulate his conduct. „ Ss 28 1 
The King has eccleſiaſtical juriſditin adj power 1s * 
lo him over ſeeh publications, that no confuſion may be 1n- 

i cke by, ſucl as are Halle and i ee pt 3 


And as 8 has, fince the invention of that art, been 
he general made of conveying theſe publications, the King has 
alway appointed his printer. This is a right which is inſepa- 

rably annexed to the, King's office ;, but no ſuch ri 12 is an- 
 pexed to the ſituation of any private author. The ing does 
not 
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„ right is what he is by common law intitled to, 
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not derive this right. from labour, or eee any one 


the ee 


dem, gative books 

pg oh expence.” OE in EQ, cw is no pri om ll. 
of 2 King, but done at the public 3 and part 1 5 the o 
pences of gdiiermment... It can hardly be. contended,, that the 


produce of expences of a public fort are the. private property. of 


che King, when purchaſed with public money. He can not 


nor Ver pf hols mas. How, then, can 
| 1 a property, like the ek or Mika A 


wy an author in his own compoſitions ? 


The place or b of King's PUFFY is . 
office; it was formerly granted by that name, with a fee « 


d ee and the p . into the 
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Fr rom theſe authorities, therefore, 1 fay, it 1 to me, 
chat the King's property in theſe particular compoſitions called 
Prerogative copies ſtands upon 2 principles than that of 
an aulhor; and therefore wi py to wo * al an 
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Now as the Sing 6 3 that this ſup "FF copy- 


let us ex- 


amine what ſpecies of property it is. What ee of property 


| does it fall within? 


It can not be contended, * that it is real or , delcendit 
« eſlate. If it falls within any claſs of property at all, it 
mult be that ſpecies of property which the law calls chattels, . D 


”m_ all chattel- roperty conſiſts of 8 and debts or 
contratt s. Now this right can not be contended for, as a 
debt. "The defendant, or the public, are nat debtors to the 
plaintiff. Nor can it be claimed as a contract: the defendant 


never entered into any /ipulation about it. 


As, then, i it can not be claimed as any f ecies of inheritance, 


nor yet as a debt, or matter of contract; there is but, one clas 
more of . under — it can be TcKOne: 25 


is goods. e e 
ok muſt be abi of pu n . of nk 


have ſome vifible fubRance : for, nothing but what has wo” 
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perly fall under if U of property - becauſe, % 1 82 how 
But after publication of it, the mere intellectual ideas Nr ND 
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, they en neither de er be o 
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If they could be _— rty, they mulk be 
ili of pollſin, as projet 
js ſubject to; the ſame charges, Teizures and forfeitures; 


Can the fentiments themſelves (apart from the paper on 
which they are contained) be taken in execution for a debt? 
Or if the author commits treaſon, or felony, or is outlawed, 
can the ideas be forfeited? Can ſentiments be ſeized; or by 
ny kind of act whatſoever, be ved in the Crown 5 "Tx they 
cat not be ſeized, the ſole right of publiſhing them can not be 
confined to the author: for, the ideas of forfeitures muſt ever 
attend the ideas of property. | "I 
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How ſtrange and ſingular muſt this extraordinary kind of 
property be; which can not be viſibly poſſeſſed, forfeited, or 
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eited; nor is ſuſceptible of any external injury, nor (con- 


ſquently) of any ſpecific, or poſſible remedy ! 
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But it was ſaid, “ that this is a kind of /pecjal right to a 
# particular intereſt, to a particular privilege,” e 
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No, by the laws of England, there can be no ſpecial 
right, no particular intereſt or privilege whatever, of perpe- 
tual duration, but ſuch as have reſpect to ſome kind of in- 
beritanre. Nothing but an inheritance can ſupport a perpetual 
ſubliſting right. An perſonal progerty is total and abſolute ; 
ſuſceptible S no collateral right, or partial intereſt ; except- 
ing for a time, as in the caſe of a loan, or the like. 17 þ 
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And here, another reaſon occurs, why the right now 
claimed can have no exiſtence in the common law of England: 
and that is, that the whole of this right, in its utmoſt ex- 
tent, is a mere right action; a right of bringing an action 
againſt thoſe that print the author's work without his con- 
ſent.” And this action is merely vindictive: it is in perſoam ; 
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2 part 43% . 
not in rem. 
p * . 


Now there is no maxim in our law more clear and plain 
than chis, « that things in ad7ions are not affienable.” = 


The law is too tenacious of private peace, to ſuffer litiga- 
tons to be negotiable, And yet the preſent action is founded 
Ko | on 


- 


aa the preſent plaintiff; and 


29 


| | The byifleture indeed may make @ new right. 
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{author has ed to 


{SFELTHDY 08 10 bor; 
Is! 301 VIBE 5c 
| The flatute 
of Queen Ann has veſted a new right in authors, for à limited 
time: and tubih that right 
e TM e 
x; Hum frets (11 fy og DULLES BELT 21 | 2 if 
But we are now: conſidering a queſtion: at common law: 
nd at-\ common law, even debts are not 8 ſo as to 
enable the aſſignee to bring an action in his ewn name. 
However, the preſent action is a tort only: and no tort is 
aſſignable, in law or equity. It is not within any ſpecies of 
action at common law. . 1 * ; „%%% ͥͤ A201: 
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lt ſeems to me, that this claim will not fall within any 
one known kind of property at common law; and can not, 
therefore, be a common-law right. the ths n 


The whole claim that an author can really make, is on the 
public benevolence, by way of encouragement ; but 1 as an 
abſolute coercive right. His caſe is exactly ſimilar to that of 
an inventor of a new mechanicul machine: it is the right of 
every purchaſer of the inſtrument, to make what uſe of it ha 

leaſes. It is, indeed, in the power of the Crown to grant 
1 a proviſion for a limited time: but if the inventor has 
no patent for it, every one may make it, and ſell it. 


; Let us conſider, Aa little, the caſe of mechanical inventions. | 


Both original inventions land upon the ſame footing, in point F 


of property: whether the caſe be mechanical, or literary; whe- 
ther it be an epic poem, or an orrery. The inyentor of the one, 


as well as the author of the other, has a right to determine 


« whether the world ſhall ſee. it or not: and if the inventor 
of the machine chooſes to make a property of it, by ſelling tbe 


invention to an inſtrument-maker, the invention will procure 


him benefit. But when the invention is once made known to 
the world, it is laid open; it is become a giſt to the public: 
every purchaſer has a right to make what uſe of it he pleaſes. 
If the inventor has no patent, any perſon whatever may ch 
the invention, and ſel it. Yet every reaſon that can be 
urged for the invention of an author may be urged with | 
eqũal ſtrength and force, for the inventor of à machine... 
The very ſame arguments „ of having a right to his on 
productions, and all others, will hold equally, in r 
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1 This is the ght 
o the purchaſer of the copy. 


1 | exiſts, they will be eſtabliſhed in 


Beater Tem g Geog — 2487: 
ol hook und of a mechanical invention has exactly the ſame: 1 —_ "1M 


mode of acquiſition : and therefore the jus fruendi ought to w., Darbo 
be exactly the ſame. 3 1 


CC wt. 1 vi 
Mr. Harriſon. (whom I mentioned before) employed ut 
leaſtias/much vime and labour and Audy upon ee ae 
as Mr. Thomſon could do in writing his Seaſons :'\for,;; in 
planning that machine, all the faculties of the mind muſt be 
fully exerted. And as far as value is x mark of . 
Mr. Harriſon's time - piece is, ſurely, as valuable in itſelf, ase 
Mr. Thomjen”'s Nn Alden 
BE 8 HIS 4 * JF Sure) ? 


| 80 the other arguments will equally apply. ö The inventoys 8 
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cx 


of the mechaniſm may as plauſibly inſiſt, & that in publiſning 
« their invention, yo hor nothing more to the public than 
merely the uſe of their machines ;?* „ that the -inventor 
« has a ſole right of ſelling the machines he invented; and 
« that the purchaſe 

« copies.” He may argue, that though he is not able to 
bring back the principles to his own fole poſſeſſion, yet the 
«property of ſelling the machines juſtly belongs to the ori- 
« oinal inventor.” _ ITE | 


Vet with all theſe arguments, it is well known, no ſuch 


property can exiſt, after the invention is publiſhed, 


From hence it is plain, that the mere labour and fludy of 
the inventor, how intenſe and ingenious ſoever it may be, 
will eſtabliſh 9 property in the invention, will eſtabliſh no 
right to exclude others from making the ſame inſtrument, 
when once the inventor ſhall have publiſhed it. 


% 


On what ground then can an author ellen this right ? How r 


comes his right to be ſuperior to that of the ingenious in- 
ventor of a new and uſeful mechanical inſtrument? Eſpe- 
cally, when we | conſider this iſland as the ſeat of commerce, 
and not much addicted to literature in ancient days; and 
therefore can hardly ; ſuppoſe that our laws give a higher 
night or more permanent property to the author of a book, 
than to the inventor of a new and uſeful machine. | 
Improvement in, learning was no part of the thoughts or 
attention of our anceſtors. The invention of an author is a 
ſpecies of property untnoꝛun to the common law of England. 
Its uſages are immemorial; and the views of it tend to the 
benefit and advantage of the public with reſpect to the ne- 
ceſſaries of life, and not to the improvement and graces of 
the mind. 5 = 
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genius of the nation took a mot li : 


Warn the 
and learning had gained an eſtabliſhment among us, it Was 


then the office of the legiſſalure, to make ſuch proviſions for 
its encouragement, as to them ſhould ſeem proper. And ac- 
ly 4 have done fo, by the ſtatute of * 2. 
EE 30 hive ile Goothe cs 


which 


' Midwinter et al. v. The Scotch bookſellers) * an univerſal 


« patent for authors.“ 


Let us look; then, into that aft of Parliament 3 arid ſee if 
we can not find in it, more authentic” declarations of the law 
concerning this right, than in the charters and by - laws of the 


ſtationers company; the proclamations and patents of the 


Coven the — of the wart — * e 
made during the uſurpation; or the licenſing act of C. 2. 
This ſtatute of. Queen Ann was made by a legal and regular 
authority, without any mixture of political views. e 


The counſel for the plaintiff were aware how deciſive this 
ſtatute was againſt them: and therefore they endeavoured to 
preclude all arguments from it. They. urged the ſaving 
clauſe, in the gth ſection, That nothing in that act ſhall 


extend to any right that the univerſities or any perſons have 


in any book already printed, or after to be printed.” 


But this ſaving clauſe ſeems to me to have no view at all 
to any general queſtion of law, or to any general claim. It is 
not meant as a ſaving of any right or claim which authors 
might have at common law. That would have rendered the 
whole act of Parliament of ao. effe& at all, and defeated the 
very end for which it was made. It is önly pointed at the 


The deſign of the ſtatute was to veſt a temporary 7 
in authors, and to. eſtabliſh that right for a limited time. 
But if it had ſaid, after all, that it ſhould not have any eſfect 
n the poſſeſſions of authors, what a laborious-nullity 
would it be! The proviſo is, that the aft ſhould not confirm 
or prejudice any particular claim. It don't relate to authors; 
but to the univerſity privileges of printing. EY 


The univerſity will hardly be conſidered as an author. But 
the univerſities had the privilege of printing and reprinting par- 
ticular books ; of which there were ſeveral ſorts, (as Bibles, 

 Common-prayer, and A cas ;) and the univerſity I 
| i | ; 


Ko * 21 1 2 
ie 


* 
* 


5 : | Lads 7 adrian: i . 

e, i taGte general Tieetice': and as Torhe of theſe patehts 1 
ieht be difſpufable, (as we have lately ſeen in the caſe f 

2 Vo e Univerſity of Cimbridge,) and the patent ri hts MIL * 

tood:on a different: foundation from that of *the*'copy=ro#Brs v. Tavrion 

wfled in auler it was à proper proviſion, „that this ac 

« ſhould at "theſe purtirular claims 3 hor either 2fablifh 

« -or i l duration of patents.” tu n ere mee B17 * 

. wt an r d n ond i gon ww 4 visnb2e7 er 2-414, $% 

So, in one of the ordinances of the Parliament 8 | 

i teſtridtion on printing, there is a like proviſo, That that 

« ordinance and one made in 1642, ſhould" not extend to 

« infringe the juſt privileges of the printers of the two uni- 


* 


—— 


80 in the flatute of J. 1. * againſt monopolies, there is 27 J. 1. c. 3. 
a clauſe, “ that it ſhall not extend to any patents or grants of 510. 

« privilege of, for, or concerning printing;“ that is, that 

* patents or grants ſhould neither be prejudiced nor con- 


Ie was ſaid, © that this ſtatute of Queen Ann was merely 
. declaratoty of a common-law right; and that it was accumu- 
« lative, and only introduced ſome additional remedies.” 
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But to me, from the title quite to the end of this act, it 
leetns very clearly to be a plain declaration « that 7s ſuch 
« right exiſts at common law.“ The act ſeems to me, mani- 
feſtly deſigned to ve the property in the author and publiſher 
during the time limited and preſcribed by it. The deſign 
ſeems plainly and profeſſedly to be, to give encouragement to 
learning by ſome new advantage; namely, by ve/ting the 
74 in the author and publiſher during a certain time. The 
title is, An act for the encouragement of learning, by 
uffing the copies of printed books in the authors or pur- 
* chaſers of ſuch copies, during the time therein men- 
* tioned ;*”? and by the enacting clauſe, there is a right given 
i thoſe already printed, for twenty-one years from the 10th 
> ii 1710. | „„ 


Does not this plainly imply, that they had ns ſuch right 
bfire the Ioth of 270 4715 How . it be ſaid, that 
„this aft we/fed that right,” if they had the ſame right 
Mer, by common law ? hy ſhould the enating clauſe par- 
ticularly provide that after the 10th of April 1710, the author 
publiſher ſhould have the ſole right of printing for twenty- 
Me years and no longer, books then in print; and for four- 
An" years and no Ponger, books then compoſed but not 
pinted;/ if they had it e,, Ee lik 
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This plainly implies that they had no ſuch: right before-x6; 


of. April 1510. There is not one clauſe," one expreſlion, 
throughout the whole act, that hints at à prior exchufive. 
right in authors to an eternal monopoly. The monopoly is 


ſhall continue no longer. The only prolongation that is 
given, is, that if the author ſhall be alive after fourteen years, 
the privilege ſhall recur to him for another fourteen years. 
But both theſe terms are-created by the act; and both of them 


limited to fourteen years. 


*V. ed. . 


(fince repeal- 


ed by 12 G. 2. 
c. 36. L 3+) 


This ſtatute alſo provided“ for limiting and ſettling the 
price of books. But if authors had a ſole right to their copies 
for ever, What encouragement would they receive from this 
ptoviſion ? It would be a ſtrange ſort of ' encouragement; to 


. abridge an actual right before ſuhſiſting in them; to. deprive 


them of the natural right (which every other perſon has) of 
fixing the price of the goods he ſells; - and to ſubjeQ the 


value of their property to the regulation of others. 


The penalty does not ſeem much calculated for the encou- 
ragement of- the author. 
damaſked, and made waſte paper of: and the forfeiture 
is to go, one half to the King; the other, to the informer; 
but no part of it to the autor. „ 


Were theſe the encouragements which authors were ſo 


anxious to obtain? So little do they regard them, that we 


ſcarce ever hear of an inſtance of their reſorting to thoſe 


penalties. | x 


How then can we conſider this act, but as veſting in authars 
a property in their works, which they had not before? 


After examining the ſeveral clauſes- and expreſſions con. 
tained in it, I can not but. conclude that the legiflature had 
no notion of any ſuch things as copy-rights, as exiſting for 
ever at common law: but that, on the contrary, they undet- 


For, the books are to be forthwith” 


it mig] 
contain 


can not 
which 1 
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the comm 
memorial, 


dam. 


I ſhou 
deed aſhe 
gularity 0 
#5 I have 
that, be 
Haunds 0 
aters : ti 


ſtood that authors could have ns right in their copies after Tru the 
they had made their works public ; - and. meant to give them a Bl Tu 0 
ſecurity which they ſuppoſed them not to have had before, E at 
And that this was the idea of the legiſlature, is plainly di- WY -* Public 
coverable from the debate before it paſſed into a law. | uſed, 
The bookſellers petitioned, & that they might have the BY, 1 ANY 
« right ſecured to them. The committee expunged that word; Wl, 12 a h 
and ſubſtituted . vefting,” in the place of e i gs — 4 


had ſtood in the original bill :) and the houſe deter 
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tile ſhould be ( for the encou uragement of learning g. 
« ing the copies of printed books in the authors or purchaſers 
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« of ſuch copies, during the times therein mentioned.” And Miuuar  / 
aſterwards, when the Lords would have ſtruck: out the clauſe v. TarLOR. 


nlqmomg the authors with regard to the price, they came 
© 


to a conference. The Commons ſaid, they thought it rea- ' - 


ſonable that ſome proviſion ſhould be made, that extrava- ' 

nt prices ſhould not be ſet on uſeful books.” And the 
Fords gave it up. It certainly appeared to the legiſlature, 
that abſtractedly from this ſtatute, authors had 10 excluſive 


right whatever ; and conſequently, muſt be very far from 


the act gave them a temporary monopoly for a limited time, 
it might be Teaſonable to make the proviſions and reſtrigitons 
contained in it; and they would then have a proper opera- 
tion, But if this act of Parliament was merely a recognition 
of a common-law right, every perſon who had ſuch a common- 
law right might wave the 1 5 of the act: and then the 


 reftrictions in it would have no operation, as to hem. 


Upon the whole, It ſeems evident to me, that this claim 
can not poſſibly be maintained on either of the grounds on 
which it was argued. That, far from being warranted by 
the general e of property, every one of thoſe prin- 
ciples are flatly again/t it. 
the common law of England; the exiſtence whereof is im- 
rig and long antecedent to every circumſtance of literary 
daim. 5 | | 

I ſhould have here cloſed what I had to ſay; and am in- 
fed aſhamed to have taken up ſo much time, But the ſin- 
gularity of my opinion may > to require ſome apology, 
#8 I have the misfortune to be alone in it. 
that, be it ever ſo erroneous, it is my ſincere opinion. The 
&:mmds on. which I have formed it muſt be judged of, by 


' N 1 2 ! 
aters; to me, they appear ſufficient. | 


As the counſel for the plaintiff have urged the unfavour- 


dlneſs of it to men of learning, I will add a few words 
upon that topic; and alſo upon the inconvenient conſequences 
the public may feel, in caſe the plaintiff's claim ſhould be 
elablifbed, , _ | 35 


It was argued, e that this allowance of a perpetual exclu- 


ire zight to authors would encourage publications, and be of 


z Uſe for the explaining and cuilivaling of learning and ſci- 


b ence,” 
LS 1 ' y 


valuable improvements ſhould be encouraged, and every man's 
f Hh 2 5 labour 


having any pretenſions to an eternal monopoly: but that, as 


That it can not be a part of 


I can ſafely ſay, 


ſt is of uſe, certainly, that learning and ſcience, and all 
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bounds: and an entire monopoly for fourteen, or if the 
author remains alive, for twenty-eight yearsy\ſeems' encbu- 
je for his labours: at leaſt, the Ai hr 

ght it ſufficient encouragement to them; and Have 
declared They ſhall have it 0 longer And 


oppoſition. to the ſtatute, that they ſhall have it longer }— 


* In Donald- | 


fon's caſe. 


« that they ſhall have it for euer“ If the encouragement 
ex eg legiſlature has given will not ſatisfy author, it is 
not aur province to extend it further. But I can never enter. 
tain ſo diſgraceful an opinion of learned men, as to imagine 


the profits of publication for twenty - eight years will not con- 


tent them. Iwill not believe, that nothing will induce 
« them to write, but an abſolute perpetual monopoly e. it that 


„ they have no benevolence to mankind ; no honourable ambitim 


« of fame ; no incentive to communieate their knowledge to 


* others, but the moſt avaricious and mercenary motives.” 
From authors ſo very iiberal, the public could hardly expe 
' to receive. much bent. AD 


- On the other hand, let us look tothe conſequances of . 
Hiſhing this claim. Inſtead of . tending to the advancement 
and the propagation of literature, I think it would fop it; or 


at leaſt, might be attended with great diſadvantages to it. 


It was a juſt obſervation of Lord Northington *, « that it 
« might be dangerous to veſt an excluſiue property in authors, 


For, as that would give them the /ole right to publiſh, it 
would alſo give them a right to ſuppreſs: and then thoſe 


« bookſellers who are poſſeſſed of the works of the beſt of our 
« authors, might 7ofally Juppreſs them.“ The public have 
no tie upon authors or bookſellers, to oblige them to keep 2 
ſufficient number of copies printed, | "AY 


I It was faid, © that if the authors or bookſellers did u. 


« take care to print a ſufficient number of copies, it would 
be abandoning the copy.” | ur unt 


To me, however, ſuch abandoning of a copy in a ſpecies of 
property like this, ſeems impoſſible. For, if there is any aban- 
doning the property at all, it muſt be upon this foundation, 
That no man has a right to publiſh the ſentimentt of an 


author without his conſent ;*” and it is in that light alone, 


that an author can claim the ſole right of publication. Now, 
ſuppoſe an author ſhould drop all deſign of making further 
gains to himſelf, and diſcontinue the publication; he — 
inſiſt © the ſentiments are his, and no other perſon ſhall publi 

« his own thoughts without his conſent; and that notwith- 


& {tanding he has publiſhed them once, he does not r 
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« ſhould be publiſhed any further.” And in het light, what 1760. - 
dr will there. be for exterting his conſent, vader the ides (27 , 
of an abandonment # V V 


1 


- 
— * 


n 5 5 . „ ee v. TAvLOox. 
But admitting this extraordinary propoſition © That an au- 
a thor may abandon the future profits of publication; (that is, 
may abandon what he was never poſſzſſed ;) we ſhould ſtill 
find, the public would be laid under drfficu/ties, and would be 
able to diſagreeable conſequences. It muſt reſt on circumſtances, 
capable, not only of erroneous, but arbitrary interpretations. 
This muſt , produce confuſion and danger. What a hazard 
muſt every man riſque, who ventures from mere argumen- 
tative circumſtances to infer an abandonment ; and under that 
idea proceeds to publiſh ! Whatever concluſions he may have 
formed to himſelf, he knows not what light it may appear in, 
to others ; and, after an expenſive litigation about it, may find 
it at laſt determined againſt him. Ra, 


But beſides theſe difficulties—fſuppoſing the author ſhould 

- entinue the publication, and print a ſufficient number of copies; 
but ſhould fix ſuch an exorbitant price upon his books, as to 
lock the work up from the general bulk of mankind ; yet it 
can not be ſaid © he had abandoned his property.“ In this caſe, 

all the learning and. all the advantage would be confined to 
afew; and yet the public has no remedy againſt it; and 2 
«her perſon muſt preſume to publiſh this work. 75 


The legiſlature were aware of this; and therefore gy my | | 

an authority in proper perſons, by the ſtatute of Queen Ann, vide & 4. 
to limit N=: ſettle the os of books. But if OM and their m | 5 
alignees were to be allowed a ſole right of publiſhing, as 

being out of the act, and having a diſtin and excluſive right 

ſill remaining in them, that proviſion. would be totally nuga- 

tiry; and it would be ſtill in the power of a bookſeller to ſet 

at extravagant price on uſeful books. : 


£ bout; 
N #95 88 Mo ne WES is K > . 
B 1x — N Nr x Pye. £= SPL x9 - Lg * = 
r > 4 — 4 * * ol al 26 
OY * — 7 * — 0 


r een 
4 CIO n 
AA 


— 
* 
— 2 
— if N 
* 


wn Þ - ;: A S — — 
— — my - * — 7 2 — at E 3 * 1 
| — r — - — ( —— 2 n 
3 3 > + wo r * * * 5 = * 3 dy ee © 2 q 1 N EY of = = 
C 1 * Fog Th 2 4 »p \& 4 — LS Ma 8 yy” - LC hr 3 EIS = n n == - 
= N | - ATTY , E ? 


2 
4 {Ot — 4 


* + rk as _— K] 
N - - . 6 * - 1 772 — — nah tn © . — - 7 4 
** 8 A 7 : - 27 5 — 4 0 . . . - * 1 oy By . — . * 4 * + $40 8 . 2 r "a FA * 2 = bombs * wv. — 
2 . N r * Ne — 2 WY 7 8 p . n * BITES FC 4g 332 — f A 7 — — a: 8 2 1 
N r I . „ 3 2 3 5 r . . — 8 La ado; 2 * O _ wa = r 3 
2 . . TY R enn e IA © 2 5 . r EYED So << 82 W 
=” 4 r * D ms 7” . * _ —— 4; a bro EN 4) * ont? = bas * 3 3 p. 5 + > ps — i * b 8 
A 4 — X "SF" * — 2 2 3 3 N 8 
N * 1 im” a 7 r 4 LAST 82 "LR 
Fs > 2 22 | a = gy ICC? 
f — 2 1 Ae 
* 


Ai 7 add 3 ra to 


1 
3 Nn 3 
IT _ 8 
« 77 8 — * 
ue WT 
2 


_— 
—— 


” 
Arts 4 

— 1 
323 


= N N — 
6 _- — — l 2 RY — 
K 2 s PI i $$. * — = 2 7 
oy ER : — 


ens 
*. W th 


2 


N 
"+ 
_—_ 
— - 
*% 


Z — — : 
ws 3 - 2 

SY LIY N > 7 1 

* rr 4g 7 


Can this excluſive right of publication, this monopoly which 
caims an entire dominion over it, and puts an abſolute pro- 
hibition on every other perſon, be deemed an encouragement 
3 3 and to tend to the advancement and propagation 
of it? 6 | F 
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There is another light too, in which the conſequences of this 
claim may be highly injurious to the public: and that is the 
refraints it will lay upon the natural rights of mankind in the 
txcrciſe of their trade and calling. | 7 


lt is every man's natural right, to follow a lawful employ- pe; 
ment for the ſupport of himſelf and his family. Printing and © 
SS Eo. : book- 
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make for their reſpective families? 


Eaſter Term 9 Geo. 3. 


bookſelling are lawful employment. And. ihereſore every 


monopoly that would intrench upbn theſeTawful employments 
is a reſtraint upon the liberty of the ſubject. Aud if che 
printing and ſelling of every book that comes out, may be 
confined to a few, and for ever with-held from all the ret of 
the trade; what proviſion will the Þu/t of them be able to 


There is yet another miſchief that. reſults from this claim; 


the door it. will open for perpetual Iitigations. © 


TY. ante, 
p. 2361, 2362. 


1 have before * obſerved the dangerous fnares which this 
ideal property will lay, as it carries #9 proprietary marks in it- 
felf ; and is not bound down to any formal frpulations. So 
obſcure a property, (eſpecially after the work has been a long 


. while publiſhed) might lead many bookſellers into many Iii. 


gations : and in ſuch litigations, many doubtful queſtions 


might ariſe ; ſuch as“ Whether the author of the work did 
not mend it as a gift to the nes Hay) Whether, ſince 


« that, he has not abandoned it to t 


+ Qu. of this 
rt. For, ; 
ere, I was 
out of court a 
few minutes. 


public“ —* And at what 
« me. Diſputes alſo might ariſe among authors them. 


ſelves —© Whether the works of one author were or were not 


« the ſame with thoſe of anther author; or whether there 
« were only colourable differences: (A queſtion that would 
be liable to great uncertainties and doubts.) So, Whether 
« thoſe who ſhould compile notes on a publication, and ſhould 
« +inſert the text, ſhould be liable to an action for it: or 


if the notes were good, the author might refuſe the publi- 


0 — 


I wiſh as ſincerely as any man, that learned men may have 
all the encouragements, and all-the advantages that are con- 


ſiſtent with the general right and good of mankind. But 5 


the monopoly now claimed be” contrary to the great laws of 
property, and totally unknown 10 the ancient and common law of 
England; if the eſtabliſhing of this claim will directly contradict 
the legiſlative authority, and introduce a Jpectes of property con- 


trary to the end for which the whole ſyſtem of property was 


eſtabliſhed; it will tend to emörail the peace of ſociety, with 


frequent contentions ;—(contentions moſt highly 4 1 
the face of literature, and highly diſguſting to a liberal mind; 


| 1 it will hinder or ſuppreſs the advancement of learning and 


Tcan never concur in eſtabliſhing ſuch a claim. 


nowledge; and laſtly, if it ſhould frip the ſubjet? of his na- 
tural right ; if theſe, or any of theſe milchiefs would follow ; 

Tus LEGISLATURE have provided the proper encourage- 
ments for authors; and, at the ſame time, have guarded againſt 


all theſe miſchiefs. To give that legiſlative encouragement a 


liberal 


# 


1 * ? 
* ; > 


ol 
BY 


Aera! confiruttion; is my duty as a Judge; and will ever be my 
dum moſt willing inclinulion. But it is equally-my duty, not 
only as a Fudge, but as a member of ſociety, and even as a friend 
I the cauſe learning, to ſupport the limitations of the ſtatute., 


1 ſhall therefore conclude, in the words of the act of Par- 
ment, © That the author or purchaſer. of; the copy, ſhall, have 
« the ſole right for the particular term which the ſtatute has 
« oranted and limited; 2uf NO. LONGER : and conſequent- 


poly, has NO LEGAL RIGHT 1 recover. 
| : 72 3 * ; 1 3 Fat w . 8 * NEO d 

LoRD MANSFIELD (not intending to go into the ar- 
Is 5 1 E : 5 * «1 


gunent) ſaid 


, 5 8 

w . 

\ f 5 * 
ht 


1 8 hs As 95 VVV 
Tuls is the firſt inſtance of.a final difference of opinion in 


this Court, ſince I fat here. Every order, rule, judgment, 
and opinion, has hitherto been unanimous. *** 
That t unanimity never could have happened, if we did not 
among ourſelves communicate our ſentiments with great free- 
dom; if we did not form our judgments without any pre- 
poſſeſſion to firſt thoughts; if we were not always open to 
conviction, and ready to yield to each other's reaſons. 


Mr. Juſtice Larzs differed from the other three, every rule, order, 


MiLLA R 
v. Tavrok- 


ly, That the plaintiff, who claims a perpetual and unbounded me- 


„ * 


4 Except in 
this, and one 
other caſe now 
depending (by 
writ of error) 
in the Houle of 
Lords, where 
judgment and 


opinion, has, to this day, been (as far as I can recollet) unanimous, This gives 
weight and diſpatch to the decifions, certainty to the law, and infinite ſatisfaction to 
the ſuitors : and the effect is ſeen by that immenſe buſineſs which flows from all parts, 


into this channel; and which we who have long known Weſtminſter- hall, behold with 


aſtoniſhment ;' the rather, as. during this period, ail the other courts have been filled 
with Judges of unqueſtionable iutegrity, eminent talents, and diſtinguiſhed abilitics, 


We have all equally endeavoured at that unanimity, upon 
this occaſion : we have falled the matter over, ſeveral times. 
I have communicated my thoughts at large, in writing : and 
I have read the three arguments which have been now deli- 
vered. In ſhort, we have egually tried to convince, or be con- 
vinced : but, in vain: We continue to diſſer. And whoever is 


right, each is bound to abide by and deliver that opinion which 


he has formed upon the fulleſt examination. 


His LoRDSH IP obſerved, that /a repeat the two firſt 


arguments, or go over the ſame topics again, would be idle 
and nugatory, when he had already declared & that he read, 
approved, and previouſly concurred in them :** and to be 
particular in oppoling or anſwering the ſeveral parts of the laſt 
argument (though he differed from the. concluſions of it,) 
would be indecent, and look too much like altercation. 
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291 
From — either cnt admitted, or which ca can not 
and therefore never have been denied; concluſions” follow, i in 


s 
* * * 


e 


1 


„ 1543. 141 abs 


” my apprehenſion, dec; ive 1 all the coma raiſed to ths 


iſt. Admiſſion. 


„ publiſh 3>* much leſs, Kain his will. 


een I * Fs 3 So 92 
eee e n < 
1 ue the wr cc erw“ ih os e abe in vn 
that name or term has been uſed for ages, to euch, an incor- 
+eal right to the ſole printing and publiſhing of bo OO 
intellectual, communicated b y letters. _ ee en, 


f 700 


It has all along, EXC] expreſsly 3 cc Fa 4 the com 
&« mon law, an author is intitled to the co y.of his own work 
until it has been once printed and publiſhed by his autho- 
64 rity; and d that the four caſes i in -hancery, Ke 1 5 
4 purpoſe, are agreeable to the common lau; and 


e was properly given, in conſequence of the legal right.” 


The property in the copy, thus . is equally an incor- 
poreal right to print a ſet of intellectual ideas or modes of 


thinking, communicated in a ſet of words and ſentences and 


modes of expreſſion. It is equally detached from the manu 
ſcript, or * geber Phyſical exifleno WN 125-277 2h 


The property thus abridged is « 1 wege of being 
violated by a crime indictubięg. In like manner, it can only 
be violated by another's printing WR the ee con- 
ſent: which 1 is a civil i . . 3 


— 


The only W is ths fame ; 3 by an Adm upon aw = 
for Images; or a bill in equity for a ſpecific —_— 


No ation of ins tber, or e paſs quare vi 1 
can lie; becauſe the copy thus abridged is equall ly a e in 
notion, and has no 1 tangible eee oy EE 


V7 4 Ks 
No F poſition no transfer of paper upon hich * com- 
polition is written, marked, or impreſſed, (though it gives tlie 


power to print and publilh,) can be conſtrued a -conveyane- if 
the copy, without the author's. expreſs. conſent * {9 print and 


The 


Eaſter Term 9 "Rune XR 


s 
Tg progeny” ot, be copy, 1 ou may ouey go 


- ever: 2 neither the author nor his repreſentatives 


ſhould have any manuſcript whatſoever of the work, original '- 


duplicate, or ey # i 


Mr. r paper of the 
tranſcript of Lord Clarendort 's hiſtory : TEL gave him the 


power to print and publiſh it, after the fire at Peterſham, which 


deſtroyed one original. This might have been the only manu- 
ſcript of it in being. Mr. Gteynn might have thrown it into 
the fire, had he pleaſed. But, at the TNance- of near a hun- 
dred years, the copy was ad} the property of Lord Cla- 


mdin's repreſentatives ; and Mr. Gwynn's printing and pub- 


laing it, without their conſent, was adjudged an injury to that 
property 3 for which, in dit erent ſhapes, he paid very dear. 


Dran Swift was certainly proprietor of the paper upon 
which Pope's letters to him were written. I know, Mr. Pope 
had no paper upon which they were written; and a very im- 
rect memory of their contents: which made him the more 
anxious to flop our publication— ; N eee 1 the prifer 
had got them, 


If the copy w an author, after publication; ; it cer- 
tinly — to him, before. But if it does not- belong to 
him after; where is the common law to be found, which ſays 
« there is ſuch a property before? All the metaphyſical ſub- 
tities from the nature of the thing may be equally objected to 
the property before. It is zncorporeal : it relates to ideas de- 
tached from any al exiſtence. There are no indicia: an- 
other may have had the ſame, thoughts upon the ſame ſubject, 
ad expreſſed them in the ſame language verbatim. At what 
time, and by what act does the property commence ? The ſame 
ring of queſtions may be aſked, upon the copy before pub- 
lication: Is it real or perſonal? Does it go to the heir, or to the 


extutor P Being 2 right Which can only be defended by ac- 


tion, is it, as a choſe in action, a Zuable, or not? Can it be 


re ? Can it be taken in execution? Can it be veſted in the 


2 . 


3 a r of bankruptey? £ 
The common m 00 ng before publication can 


not be found i in cuſtom. 1 


203 « FF 172 11 As z4 43S 


Before 4732, the dab! of a piracy Ke publication never. 
exiſted : ĩt never was put, or ſuppoſed. There is not a ſyllable 
bout it to de met with ** N . E regulations, the or- 


* 98 


1769. 


n to and poſſibly continue 


MirLaR 


Tar LOR, 


* See the note 


at the end of 
this caſe, as to 
the particular 
time when it 
was firſt intro 
duced into 


this kingdom. 


Eaſter Term 9 Geo. 3. 


dinances, the acts of Parliament, the caſes in Weftminfter-hal 
all relate to the copy of books er publication by the author. 


Since 1732, there is not a word to be traced about it; ex. 
cept from/the four caſes in Chancery. 
i Beſides, if all England had. allowed this property two or 
three hundred years, the ſame objection would hold, « that 


v the uſage is not immemoma : for printing was introduced 
From what ſource, then, 1 the common law drawn, which is 

admitted to be ſo clear, in reſpect of the copy before publica. 

tion? JCÄCCGCGCCGGGCTTC 


Tz 24, » FP ann i ” bay ö . | - 
From this argument—Becauſe/ it is ju/?, that an author 


| ſhould reap the pecuniary profits of his own ingenuity and la. 
bour. It is u, that another ſhould not uſe his name, with- 


protect the copy befare publication.“ 


out his conſent. It is it, that he ſhould judge when to publiſh, 
or whether he ever will publiſn. It is /, he ſhould not only 
chooſe the time, but the manner of publication; how many ; 
what volume; what print. It is , he ſhould chooſe to 
whoſe care he will truſt the accuracy and correctneſs of the 
impreſſion; to whoſe honeſty he will-confide, not to foil 
in additions: with other reaſonings of the {ame effect. 


I allow them ſufficient to ſhew- © it is agreeable to the prin- 


e ciples of right and wrong, the fitneſs of things, conveni- 


« ence, and policy, and therefore to the common law, to 


But the ſame reaſons hold, after the author has publiſhel. 


He can reap no pecuniary profit, if, the next moment after 
his work comes out, it may be pirated upon worſe paper, and 
in worſe print, and in a cheaper volume. 


—_ 


The Sth of Queen Aun is no anſwer. © We are conſidering 


the common law, upon principles before and independent of that 


ner in which, or the perſons by whom his work ſhall be publiſhe 


act. | 


The author may not only be deprived of any profit,” but le 
the expence he has been at. | 
af his own name. He has no controul over the 'correfineſs of 
his own work. He can not prevent additions. He can not 
retract errors. He can not amend, or cancel a faulty edition. 
Any one may print, pirate, and perpetuate. the imperfection,, 
to the diſgrace and againſt the will of the author; may propa- 
gate ſentiments under his name, which he di/approves; repents, 


and is aſhamed of. He can exerciſe no diſcretion as to the ow 


For 


* 


He is no more maſter of the uſe 


law ſa 


Eg ſever: 


THz 


inferenc 
ground 
point, ff 
uon of! 


The j. 
men whe 
book, Ju 
law ; mL 
a to wh: 
jook upo! 


Kader 5 9 Gevi-3. 


W e 93 copy hr publication.” 


All lions a hold as much to the kind + W 
before, as to the kind of * I” OREN: 80 WE. 
nothing: hey. prove t90 much. 


There i is 720 peculiar object ion to roperty after 8 
« that the copy is neceſſurily 2 * 1 after = 
once ne a, 


D a transfer #1 paper 3 A it is printed, necelfarily 
transfer the copy, more than. the n, of paper upon which 
the book f is written ? 


The argument turns in a circle, - ® The copy is . 
“mon, becauſe the law does not protett it: and the law can 
* not protect it, becauſe 1 it is made common.“ 

The author does not mean to make it common: and if the 
law ſays © he ought to have the copy' after publication,” it is 
a ſeveral AA cauly protected, aſcertained, and ſecured. 


Tux WHOLE. then muſt finally ee in this 3 
« Whether it is agreeable to natural principles, moral juſtice 
« and fitneſs, to allow him the copy, after publication, as wy.” 
« as Wente 8 

The general 6b of this kingdom, for ages, is on the 
efirmative ſide. The legi/lative authority has taken it for 
granted ; and PIER Po. to JOE it for a lime. 


The ſingle opinion of ſuch a man as Milton, Yeaking after 
much fig deration, upon the very point, is ſtronger than any 
ferences from athering acorns and ſeizing a vacant piece of 
ground ; when the writers, ſo far from thinking of the very 
point, ſpeak of an imaginary ate of nature before the inven- 
uon of letters. Sk 

The judicial FRET I of has; id lawyers ' 1 great 
men who granted or continued IN hes bo S, in caſes 3er 
publication, not within 8 Queen Ann; uncontradicted by any 
book, judgment, or ſaying ;- muſt weigh, in any queſtion of 
aw; much more, in a queſtion of mere theory and ſpeculation 
as to what is agrecable or repugnant to natural principles. 1 
look upon ws e as _ to 1 final decree. 
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y. TAYLOR, 
deut nor continued after anſwer, unleſs it ſtill remains clear, 


| Whoever has attended the Court of Chancery, knows that 


i an injunction in the nature of an injunction 1e flay waſle, 


is granted, upon motion, or continued after anſwer, it is in vain 
to go to hearing. For, ſuch an injunction never is granted 
upon motion, unleſs the legal property of the plaintiff be made 
- allowing all the defendant has ſaid. In ſuch a cafe, the Py 
fendant is always adviſed, either to acqureſce, or appeal : for, 

he never can make a better defence than is ſtated upon hig 
own anſwer, „ 15 e 


This caſe is not ſent hither from the Court of Chancery, 
. 85 any doubt of theirs. There never was a doubt in the 
Zourt' of Chancery, till a doubt was raiſed there from de. 
cency, upon a Suppoſed doubt in this Court, in the caſe of 
Tonſon and Collins. There is not an inſtance of an injunftion 
. refuſed, till it was refuſed upon the. grounds of that doubt. 
The Court of Chancery never grant injunctions in caſes of 
this kind, where there is any doubt. Therefore they refuſed 
it, when they /hought there was a doubt. That caſe wat 
argued twice, with ſolemnity: and after the ſecond argu- 
ment, it was referred to the Exchequer Chamber, to be ar. 
n ene 


That reference did not ariſe from any difference of opinion, 
or difficulty among us. On the contrary, we ſuſpected col- 
luſion; and that if we gave judgment for the plaintiff, there 
certainly would be no writ of ERROR. We wiſhed to take 
the opinion of all the Judges. We were afterwards clearly 
informed of the truth of the collufion : and therefore the 
cauſe proceeded no further. , | A 


But while it hung under this appearance of difficulty, ther 


Was ſufficient ground for the Court of Chancery to ſay, © the 
property was doubtful.” They did not ſend it to law: 
they leſt the party to follow his legal remedy. A doubtful 
legal title muſt be tried at law, before it can be made the 
ground of an injunction. InjunRtions of his kind are rightly 
and properly refuſed. In a daubiful caſe, it would be iniquity 
to grant them; becauſe, if it ſhould come out © that the 


« plaintiff has no legal title,” the defendant is injured by the 


injunction, and can have no reparation. 


IF it is agreeable to natural principles, to allow the copy 
after publication, I am warranted by the admiſſion which 


allows it before publication, to ſay, „This is common law.” | 


There is another admiſſion equally concluſive. 
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his; and has all alon been admitted, 4 that” by the "com 
4 mm law, the KINO IB copy . continues . publication; &- 
« and that the e it of this — in the tafe Miles. 
4 'of ge wars The Univerſly of of Cambridge , ght. v. apc. 
Kino bas M7 1 N ode ad Admiſſion, 
The ing no property in the art © tg” & * Mich. 1258. 
OO conceit oi Atkyns was exploded: at the time. . 3 PP 
The King has no authority to reſtrain the heli on account | 
of the ſubject- matter upon which the author writes, or his 
manner of om It. | a 


The King can not, by law, grant an cchifive pv to 
print any book which does not belong to himſelf. ** 


| Crown-copies are, as in the caſe of an author, eivil gen 
which i is deduced, as in the caſe of an author, from the g's 
right of original publication. The kind of property in t 
Crown or a patentee from the Crown, is juſt the ſame ; in- 
corporeal, incapable of violation but by a civil injury, and 
_ to be vindicated by the ſame remedy, an action upon the 
e, or a bill 1 * equity. 


There were no queſtions in nlniglur. bal before the Nele 
ration, as to Crown copies. The reaſon is very obvious: it 
will occur to every one that hears me. The act, however, 
is ſo? there were none, before the Reſtoration. 
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Upon every patent which has been litigated ſince, the coun- 
ſel for the patentee, (whatever elſe might be thrown out, or 
whatever encouragement they might have, between the Re- 
ſtoration and Revolution, to throw out notions of power and 
prerogative,) have tortured their invention, to bal upon 
PROPERTY. F 


- Y 14 ga * 2 — 
—— — . —— 
0 


Upon Rolle's Abridgment, they argued from the Yearbooks, 
which are there abridged, that the Year-books having been 
compiled at the Nes s expence, were the Kin ing's property, and' 
3 therefore the printing of them belonged to patentee. 


Upon Croke”s Reports, th contended i that the King paid 
© the Fudges-who made the deciſions : ergo, the deciſions were 
« bis.” The Judges of Naſiminſter-hall thought they be- 
longed to the author: "that is, to the urchaſer from, or the 
executor of the auth ; but, * far the controverſy turned 


upon property. 
In Seymour”s caſe, 1 Mad. 2 56. (who printed Gadbury's 41. 


De without leave of the ſtationers company, who had a 
patent 


6e. 


Mira 


v. Tartor: - 


Patent for the ſole printing 
to property. He argued deliges arguing” from the preroga- 


1 


Raſter Term̃ 9 Geo. 3 
of \almariacs,). Pemberi Berton reforted 


tive,) „ that an almanac had us certain author: therefore th 


„% Ming has the property ; and by copſequence, may grant his 
- « property. It was far fetched: and it is truly ſaid, « that 


& the conſequence did not follow.” For, if there was no 


certain author, the property would not be the King's, but 


common. Pemberton was a very able lawyer; and ſa the 


necelſity of getting a property, if he could make it out. 


All the decrees in Chancery, and the judgments at common 


law upon almanacs, are now out of the cafe, and all the doc- 
trine of prerogative reſetted, by what was done in the caſe of 


The ſtationers company and Partridge, * 


It came on; in the year 1709; before Lord Crwper, on 


continuing the injunction. There is no report of it, I believe, 


in print: at leaſt, I have not ſeen any. I have read the bill 


and anſwer. _ The bill puts it upon all the prerogative notions 


of power; and inſiſts, that the King's patentee had a ſole ex- 
eluſive right of printing almanacs. The anſwer infiſts, that 


theſe were extravagant illegal notions; that they were taken 


up at times when the prerogative ran high, and when the diſ- 
penſing power was allowed: and it infiſts, 
gught, ſince the Revolution, to be argued upon proper prin- 


ciples, conſiſtent with the rights and privileges of the ſubje&, 


The defendants denied the authority of all the caſes ſtated by 


the bill, as far as they went upon prerogative right. Lord 
Cytuper continued the injunction till hearing. I have office- 


copies of all the orders and pleas that were cited: I dare ſay, 


I have thirty or forty of them. 


t appears, that theſe decrees 
were all read; and that the judgment of the Houſe of Lords 
was read and gone through. Lord Harcourt afterwards heard 
the cauſe. He did not chooſe, in a caſe about almanacs, to 
decide upon prerogative. He therefore made a caſe of it, for 
the opinion of this Court ; Lord Parker being then Chief 


| Juſtice.” This Court, fo far as it went, inclined againſt the 
right of the Crown in almanacs. But, to this hour, it has 


- argued the caſe of The Univerſity of Cambridge and Baſket. 


never been determined: and the injunction granted by Lord 
Gwper ſtill continues. C 
I have Salkeld's manuſcript report (and have had it many 


years) of what paſſed in this Court in the courſe of the argu- 
ment of this caſe of The company of ſtationers againſt Par- 
tridge. I do not know whether it is got into print: 1 have 
not ſeen it in print. Mr. York had a topy of it, when he 


Mr. Salkeld argued for the defendant Partridge: Sir Peter 
King, for the plaintiffs. - | | 3 
6 1 W 


i 


I I will ſtate to you, ſo far as is material to the argument, 
how they put it, and the only grounds that they thought te- 
GW  Onobrs 2s. foyFonat 

Mr. Sallela, after poſitively and expreſily denying any pres 
ropative in the Crown over the preſs, or any power to grant 
any excluſive privilege, ſays, „ take the rule, in all theſe 
« caſes, to be, That where the Crown has a property or right 


19 


240g 


1769. 


MiLLAR 


v. TaAvlok. 


7 4 
« 


« of copy, the King oy grant it. The Crown may grant 


« the ſole printing of Bibles in the Engliſh tranſlation ; becauſe 
« it was made at the King's charge.” The ſame reaſon holds, 


« az to the Statutes, Near-books, and Common Prayer- boobs. 


Sir Peter King, for the plaintiffs, argues thus—( throwing 
out, at the ſame time, the things that I have already men- 
tioned 3 though he don't ſeem to be very ſerious in it) « 1 
argue, that F the Crown has a right to the Common- 
« prayer-book, it has a right to every part of it. And the 
Calendar is a part of the Common-prayer-book. And an 
« Almanac is the ſame thing with the Calendar, &c.” 


Parker, Chief Juſtice, ſpeaks to nothing ſaid at the bar, 
but only „ whether the calendar is part of the Common- 


« prayer-book. And as to that, he goes back as far as to 
the council of Nice; and doubts whether it is, or rather 
indeed thinks that it is not part of it: he ſays, It may be an 


inder, but is #9 part of it. 3 


Mu. Juſtice Powell fays—# You muſt diſtinguiſh this from 


"i 
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* 
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? 


* 
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„the common caſes of monopolies ; by ſhewing ſome pro- 


© perty in the Crown, and bringing it within the caſe of the 
«* Common-prayer-book.” And he rather inclined to think, 
that almanacs might be the King's; becauſe there is a rial 
by almanacs, © n ; | : 


To which, Lord Parker replied, «. that he never heard of 
* ſuch a thing as a #rial by almanac.” . GT 


They leave it upon this. It ſtood over, for another argu- 
ment, to ſee if they could make it like the caſe of the Com- 
mon-prayer-book. I don't know what happened afterwards : 
but there never was any judgment ; and though I have made 


© $$ 
44 
2 
* 
* 
* 


Arik inquiry, I don't find that there was ever any opinion | 


es ES : ad * 

I heard Lord Hardwicke ſay what Mr. Juſtice //illes has 
quoted, as to theſe arguments from property in ſupport of the 
king's right, neceffarily inferring an author's. 
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eng then depending in this Court, hen, Lord: Hardwick mate we. Wil * 
Mas: of that expreſſion or argument: it has, fince, been deter. 
v. TarLox. mined. We had no idea of any preragative.in the Crown over 11 


the preſs; or of any power to reſtraip it by exclyſrus ptibi- iu th 


8 Wer the foot of property; and never dreamt “ 'that the fir 
1 © | 


leges, or of any power to control: the ſubject matter on which « ef 


man might write, or the manner in which he might. treat 


r e ly 0; y a 


. 1158 


the publication of them has always belonged to the Ki Th 
the executive part, and as the Head and oO” - . 
The art of printing _ 
printing be toithin legal mem 755 
the invention of printing, very material. 5 25 
5 Whoever looks into Mr. Yorke's argument, upon which the kg 
opinion of the Court in that caſe in a great meaſure went, { mgat r 
do not ſay throughout, but in a great meaſurz,) will ſee veg 
gel 2 takes to r the. Si property, in, te BW; 20. 
* ... Se 13 E poſed at 
Though the King may grant a concurrent right; (for, in % l. 
that cake he grant 3 acht, and he i a K . 
grant it to ten thouſand ; he might grant it to every member "No 
of the ſtationers company; he might grant it to every book- Tat 
ſeller ;) we had no idea “ that the firſt edition of acts of Par- the non 
„ liament made the . Are And yet any man my, n 
tranſcribe an act of parliament, or a record: and an n 6p. 60) 
may make laborious ſearches and abſtrafls from records, and WW: 4 
have a right to print them. 1 = Da 
Lord Hardwitke had before reaſoned in the ſame way, in The 3 
the caſe of Manby and others againſt Owen and others, on $th 7 _ | 
April 1755, relating to the 9 — paper. The plaintiſi .“ a) 
had bought the Seſſions-paper of my Lord Mayor, and had rapes 
(I think) given him an hundred guineas for it. And upon y e 
an affidavit “ that the Lord Mayor had always appointed the ton anc 
« printers of that Paper 3 and that it was uſual — the Loni The 
6 vor to take a ſum of money for it; and that the de- alte 


4 fendant had pirated it; Lord Hardwicke conſidered the E peſual i 
grant as property in the copy, and granted the injundtion 


ition of it made it common.” This was acquieſced under : i books, 


and the defendants were not adviſed ' to proceed further D; 
Nothing is more manifeſt, than that the injunction proceeded 
upon the infringement of the plaintiff's property: for, vor 7 
contempt of the Court of the on Batley, the Court of C _—_ 
I RI wo 
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concluded to be hig property. If any man ſhould turn the 
Palms, or the writings of Salamon, or Job, into verſe, the 
King could not ſtop the printing or ſale of ſuch a work: it is 
the author's work. The King has no power or control over 
the ſubject- matter: his power reſts in property. His whole 
noht reſts upon the foundation of property in the copy by the 
anmon law. What other ground can there be for the King's 
having a property in the Lalin Grammar, (which is one of | 1 
lis ancienteſt copies,) than that it was originally com- | x 4 
poſed at His expence ® Whatever the common law ſays of pro- Fog 
ferry in the KI x G's caſe, from analogy to the caſe of authors, 
maſt hold conclufrvely, in my apprehenſion, with regard io Au- 
THORS, 2 b 
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| always thought the objection from the * act of Parliament, g Ann. c. 19. 
the moſt plauſ;zble. It has generally ſtruck, at fri view. But, 
upon, confederation, it is, I think, impoſſible, to impiy this act 

Into an abolition of the common-law right, if it did exiſt; or 

ino a declaration that n9 ſuch right ever exiled.” 


The B1LL was brought in, upon the petition of the pro- 
prietors, to ſecure. their property for ever, by penalties; the 
only way in which hey thought it could be ſecured ; having had 
1 experience of any other; there being no example of an action 
law tried, or any idea © that a bill would lie for an injunc- 
tion and relief in equity.“ | | 
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The alteration was made in the committee, to reſtrain the 
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erpetual into a temporary ſecurity. | | ; 
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The argument drawn from the clanſe to regulate the * price & gect. 4. now 
i books, can not hold. That clauſe goes to all books; is "repealed (by 
rjetual;; and follows the act of H. 8. f | „„ 

1 | jen: 1 0 | H 25 H. 8. c. | 
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1760. The words © 0 longer * add nothing to the ſenſe; which ' . 
eee e eee eee 
M 7 PER: "OM ee ROMSEY e vi the hm 
* T aYLOh The word ve/fing” +, in the title, can not be argued from, But 
4 VI, BA N 7 . a | 9” "OE 

V. Kerr. "as declaratory.* that there was no property before.” The tides. BN ..1. 

| + V.title— but once read; and is no part of the aft, In the bod, ths Mil, ws 
"© by veſting word « ſecured is made uſe. of. le . eee _ ® 7 
))). bm ⁵ ⁶⁵⁶ . A 305 338 D113 MH, AOTHTIO Ha 
Had there been the leaſt intention to »take or declare away, — 
every pretence of right at the common law, it would have been eſe . 
expreſs enacted; and there muſt have been a new- pream/:, bor the 
totally different from that which now ſtands. bon a 
{449 $255, ay N 7 17 N OY LES 4180 ©: no Ns 441.981. 295388 preceder 
But the legiſlature has not left their meaning to be foun(” bull, .. 
out by looſe conjectures. The preamble certainly proceeds upon my 
the ground of a 77ght of property, having been violated; and Mo 
might be argued from, as ati allowance or confirmation of fuch ons f 
a a right at the common law. The remedy enatted againſt the and th 
violation of it being only teniporary, might be argued from a ir 1 
implying ©** there exi/ied no right but what was ſecured by the Tdefip 
% act. Therefore an expreſs ſaving is added, „ that nothing 10, I gi 
« jn this act contained ſhall extend or be conſtrued to extef Yb wh: 
« to prejudice or confirm any right, &e.” * Any right” is; k van. 
manifeſtly, any other right than the ferm ſecured by the ad. erts of 
The act ſpeaks of no right whatſoever, but that of authors, of en cal 
derived from them. No other right could poſſibly be prev: WARP" 2477 
diced or confirmed by any expreſſion in the att. The weird bdpraent, 
of the ſaving are adapted to this right: * Book or copy already ? 
« printed, or hereafter to be printed—.”* They are not ap- The SU 
plicable to prerogative copies. I, letters patent to an author . Lene 1 
or his aſhgns could give any right, they might come under of it. 
the generalty of the ſaving. But, ſo little was fuch a rig ilel in 
in the contemplation of the legiſlature, that there is not a word EF" * I ha 


about patents in the -whole act. Could they have given any le of A. 


right, it was not worth ſaving; becauſe it never exceedel iy cond: 
fourteen years. TED bs ISLA 2 3 apued th 
; ,2ÞY Ids, M 
R DP FF , Y % | 33 8 nne he accura 
It was ſtrongly urged, “that a common-law right coul ſe and in 
« not exiſt ; becauſe there was uo time from which it code n what 
« be ſaid to attach or begin: whereas the fatute-property x ery 
aſcertained by and commenced from the entry... | | | i itcai 
: 81 ELIE h 1's bi 2 ? Sep erm for 1 
Undoubtedly, the previous entry is:a.condition upon id frurity g 

| all the ſecurity given by the flatute depends: and F eve DD 
man was intitled to print, without the author's conſent, d Tiers 


+ ane. this att, no body can be queſtioned for ſo printing ſince u ta 
Act, before an entry. Nay, the offence being new!y cr on th 
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can only be proſecuted by the remadies prefſcribad;- and within - 
the kmited lime three months. ' | * 
| „ i 


. 


antrary conſtruftion. They conſidered the act, not as creating 


2 new : offence, but as giving an additional ſecurity to 2 pro- : * 1 0 


qrietor grieveq; and gave relief, without regard to any of the z 
proviſions in the act, or whether the term was or was not 
txfied ( that the plaintiff has a clear legal right.” And where, 
for the ſake of the relief, the Court of Chancery proceeds 
won a ground of common or ftatute law, their 7 are 
recedents of high authority in all the courts of Męſiminſter- 


9. * X.4 4 83 * # e 1 fi I * o 


Wa His LorDsnie adopted and referred to other obſers 
ntions made upon the act by the two Judges who ſpoke firſt : 
and then concluded thus —— — 1 


I deſire to be underſtood, that it is upon his ſpecial ver- 
is, I give my opinion. Every remark which has been made, 
wto what is and what is not found, 1 conſider * as material. 
he variation of any one of the «circumſtances may change the 
ferits of the queſtion : the variation of ſome, certainly world. 

rery caſe, where ſuch variation ariſes, will ſtand upon its 

n particular ground; and will not be concluded by this 
ldoment, | | Ve i 


The SUBJECT af large is exhauſted : and therefore I have 
it gone into it. 1 have had frequent opportunities to con- 
Ker of it. I have travelled in it for many years. I' Was 
ounſel in moſt of the caſes which have been cited from Chan- 
tj: I have copies of all, from the regiſter- book. The firſt. 
le of Milton's Paradiſe Loſt was upon my motion. I argued 
e ſecond: which was ſolemnly argued, by one on each ſide. 
upued the caſe of Millar againſt Kincaid, in the Houle of 
ds. Many of the precedents were tried. by my advice. 
te accurate and elaborate inveſligation of the matter, in this 
ſeand in the former caſe of Tenſon and Collins, has confirmed 
ein what I always inclined to think, That the Court of 
Chancery did right, in giving relief upon the foundation of 
a LEGAL property in authors; independent of the entry, the 
term for years, and all the other proviſions annexed to the 


ſecurity, given by the act. z 


THEREFORE: my opinion is— That JUDGMENT be 


I 14 A writ 


* 


for the PLAINTIFF.” And it muſt be * entered as . V. ante, 
on the day of the laſt argument of this caſe at the bar. p. 2303. 
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But the Court of Chancery has uniformly proceeded upon a v. Tarn 
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el them for that purpoſe, 
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on A bt ot error was afterwards: by 
in error, after aſſigning, errors, 


non-projſs'd, And the Lords Commiſſioners, af 
Term 1770, _ an po, eng 


195 be 


In the caſe of Donaldſfons 3 Bales — athers, the 
matter came before the Houle of Lords, upon am appeal hou 


a decree of the Court of Chancery, founded upon this, j 4 
ment: and wy . ge rom. me minutes 1 18 as Wen f 
* . JOS: 7 » ws a; 
Die Mortar, 9 Rbrurii . vage. n Balle nion 
and others. 5 
5 OnD RRE), That the Judges be directed to o deliver thiy 

en the following * Þ 6. | M 
„ Whether at common law, an author of any ode or "AP 
"kerry compoſition had the ſole right of rl printing _ 
and publiſhing the fame for ſale; and might bring a wo 
er inf any perſon who publiſhed and | 
fold the ſame without his conſent a 
1 
2. If the author had rack right originally, did the law | 
take it away, upon his printing and publiſhing ſuch bo 2. ( 
or literary compoſition: and might any perſon after if 
ward reprint and ſell, for his own benefit, ſuch boo ti 
or literary compoſition, ue 12 5 will of the au ſu 
thor 5 3 5 mi 
Tuc 
8. If ſuch action would have lain at common-law, is| the 

taken away by the ſtatute of 8th Jun? And is an a a 
thor by the ſaid ſtatute precluded from every remech 3 , 
except on the foundation of the ſaid ſtatute, and on th 2 


terms and n e ? 


Onveazy, That the Judges do deliver their. ei 


| Whether the author of any literary compoſition and | 
 affigns, had the ſole right of printing and paying fl 
ſame i in . by the common law ? wes 


Whether this right is any way Aubesched⸗ refrained 
taken away by the ſtatute 8th Ann? | 


Whereupon, the Judges deſiring that ſome time might 


ORDERE 
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Hor erm OG: 


nan That Wanne conſideration of dat be | 0769. 
ghourned till T wefday next; and that the Judges do then at- 


nd, 16 eee W enden reg e fr queſtions, * | | Mas „ 
ve Tank Oh. 
Die Maris, 18 Februarii 1774+ I "on 


The Ang Chancellor anquainded the ni That the Judges. * 
1 — ſaid queſiions.. + 


OsDERBD, That the Judges preſent do Ai their o- 
pions pon the d e with their reaſons. 


Accordingly, 
Mr. Baron Ex RE was beard upon the faid queſlicn—And Mr. Baron 


Eyre. 
1. Upon the firſt. queſtion, Sm his opinion—That at 
common law, an author of any book or literary com- 
. poſition. had not the ſole 1 of firſt printing and pub- 
hiaß the ſame for ſale; and could; not bring an action 
againſt any perſon who printed, publiſhed, and ſold the 
ſame without his conſent.— And gave his reaſons. 


2. Upon the ſecond queſtion, delivered his opinion—That 
if the author had ſuch ſole right of firſt printing, the law 
did take away his right, upon his printing and publiſhing 
ſuch book or literary compoſition ; and that any perſon 

ht afterward reprint and ſel, for his own benefit, 
= book or literary compoſition, re wall of 
the author. —And gave his reaſons, 


" | 4.U n the third queſtion, delivered his opinion—That 
f ſuc right is taken away by the ſtatute of 8 Aun; and 
| that an author by the ſaid ſtatute is precluded from every 
remedy except on the foundation of the ſaid ſtatute: but 
that there may be a remedy in equity upon the ſonnda- 
tion of the ſtatute, independent of the terms and condi- | 
tions preſcribed by the ſtatute, in reſpect of a , 
enabted thereby.— And gave his reaſons. 
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. Upon dhe ſourth queſtion, delivered his Ppmih- That | | 
the author of any literary compolition and bis affigns 
had not the ſole right pri printing and publitking the ſame 


, ( * perpetuity, by: the. common n 98 his rea- 
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Mr. Juſlice 18 Mr. Jultc Nanes was. heard ops che fi queſ. 
Nares. >; tions. And 


A Upon the ee eee his e at 
common law, an author of any book or literary compo. 

2 ſition had the Tole right of —5 printing and publiſhing 
- the ſame for ſale; and might bring an action againſt te 
perſon who printed, publiſhed, and og: 1 
_ . out his conſent. And gave his reaſons. ' 


2. pd abe ſecond queſtion, delivered his opinion—That 
the law did not take away his right, upon bis printing 
and publiſhing ſuch book or literary compoſition; anf 
that no — might afterward reprint and ſell, for hi 
own benefit, ſuch book or literary compoſnion int 
<8 will of the author. —And . his reaſons. 


595 12 che third | Jaoftion, delivered his ſopioion—Thx 
ſuch action at common law is taken away by the ſtatute 
8 An; and that an author by the ſaid ſtatute is preclud- 
ed from every remedy except on the foundation of the 
ſaid ſtatute and on the terms and conditions Ron 
theredy. —And gave his en | 


N.. Upon the Fourth queſtion, delivered his en. 
the author of any literary compoſition and his aſſigns bad 
the ſole right of printing and publiſhing the ſame, in 
Perpetuity, by the common law —And gave his reaſons 


3 Upon the fifth- queſtion, denden his opinion— That 
this right is impeached, reſtrained, and taken away by 
"hs ſtatute 8 Ann. A gave bis reaſons. WO 


Mr. Juſtice * Then Mr. Juſt Aenvner washeard upon the fi _ 
Aſhurſt. enn 


1 Upon the frſt queſtion, deli Yee” his 3 Fl 
common law, an author of any book or literary com 
pooſition had the ſole right of firſt on and publiſhing 
the ſame for ſale; and might bring 10N A gainſt an 
perſon who printed, publiſhed, wy ſold the fe with 
out his n n reaſons. 40 DO, 


2. Ups 


is impeached, reſtrained, and taken away by the 


TL 
vt | 


t 


— — » = ® 


2 Upon dhe ſecond queſtion, delivered; lis opinion That 


wy the law did not take away his right, | upon | his printin 
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and publiſhing ſuch book or literary cdmpoſition; a, Minas th 
that no perſon might afterward reprint and ſell, for his v-Daviorr 


own benefit, ſuch book or literary compoſition, againſt 
- the will of the author.—And gave his reaſonss 2:0. 


3. Upon the third queſtion, delivered: his opinion—That 


ſuch action at common law is not taken away by the 
ſtatute of 8th Ann; and that an author by the faid ſta- 


ute is not precluded from n the 
on the terms and con- 


foundation of the ſaid ſtatute an 
ditions preſcribed thereby. —And- gave his reaſons. 


4. Upon the fourth queſtion,-delivered-his-opinion—That 


the author of any literary compoſition and his - aſſigns 


had the ſole right of printing and publiſhing the ſame; in 


. perpetuity, by the common law.—And gave his reaſons. 


* 


Sins v7 


FX 
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5. Upon he 6th queſtion, delivered hin opiniem- That 


this right is not any way impeached, reſtrained, or taken 
away by the ſtatute of 8th Amn. —And gave his reaſons. 


| Then Mr. Juſtice Ash uns delivered the opinion of Mr. 
Juſtice BLACKSTON (who was abſent, being confined to his 
room with the gout, ) upon the ſaid queſtions. —And a 
1. Upon the firſt queſtion, delivered his opinion That at 
common law, an author of any book or literary compo- 


ſition had the ſole right of firſt printing and ee ; 


the ſame for ſale; and might bring an action | againſt 
any perſon who printed, publiſhed, and ſold the ſame 
vVithout his conſent. —And gave his reaſons. | 


2. Upon the ſecond queſtion, delivered his opinion—That 
the law did not take away his right, upon his printing 
and publiſhing ſuch book or literary compoſition; and 
that no perſon might afterward reprint and ſell, for his 
own benefit, ſuch book or literary compoſition, againſt 

the will of the author. — And gave his reaſons. 


on * 
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a 0 #11  EYYIIV * VP. 1 Pong * 
wi; 3. pon the third queſtion, | delivered his opinion—That 


| ſuch action at common law is not taken away by the ſta- 


. tute of 8th Ann; and that an author, by the ſaid. ſtatute, 


is not precluded from every remedy. except on the foun- 


dation of the ſaid ſtatute and on the terms and conditions 
preſcribed thereby. — And gave his reaſons. 


T 


Mr. Juſtice 
Blackſton. 


e = 
aip is! gilt nag bu! wwe e coifiul. l ao 
* 4. Upon the Fourth 3 a hie 
the author of any literary compoſition and bis ad had 


the ſole right of printing and publiſhing the d in per- 
N (4 my the” common 8 1 8 N 


. Upog the ff "queſtion; dehwewei he epieles- Iba 
| -—= this right is not any way impeached, reſtrained,” or taken 
| | away by the ſtatute of '8th Ann. — And gave his: reaſons, 


” ———— bn 
. 7 wy 


- OxDtRED, That the forthel <veihdratidn".of- this ak; 
14648 hearing the opinion of the reſt of the Judges upon the 
_ faidqueſtions, be adjourned: tilt e next 3 on the 
Judges do then attend. 


Die Irvin, 17 Februarit 1774: e 


Mr. Juſtice Mr. Juſtice Wrrrrs was heard d upon: the faid queſtions — 
Willes. And 23 | | 


1. Upon the firſt 3 telivered his opintowelThat at 
common law, an author of any book or literary compo- 
ſition had the ſole right of firſt printing and publiſhing 

the ſame for ſale ; and might bring an action againſt any 
perſon who printed, publiſhed, and ſold the ſame with- 
out his conſent.— And * his reaſons. 
ay 
2. Upon the ſecond queſtion, Helivered his opinion—That 
the law did not take away his right, upon his printing and 
publiſhing ſuch book or literary compoſition ; and that 


no perſon might afterward reprint and fell; for his own "ol 
benefit, ſuch book or literary compoſition, againſt the will aj 
of the author.—And pave his reaſons.” c 

5 n the third queſtion, delivered. his opinion——That T 
ſuch action at common law is not taken away by the fta- tion: 
tute of the 8th Ann; and that an author by the ſaid ſla- 
tute is not precluded from every remedy except on the e 


foundation of the ſaid ſtatute and on the terms and con- 
_ Gitions preferibed pern gave his reaſons. 
pen the fourth queſtion, delivered NY opidiog—The 
" the author 6f any literary compoſſtion and his aſſigns had 
* ſole right of printing and publiſhing the ſume, in per- 
Petuity, by the common ow. Ang gave his eons. 


* 


5 Upon the fifth dessen delivered opinion.sThat this 
right is not any way impeached, reſtrained, or taken 


any by the ſtatute of Sh eee pave his mo 


* 
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Then Nr. Juſtice AsroN wah b upon the ſaid 15 
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. Upon the Salas lies, Aeliverpd hig ee Ties at v. Terre. 

common laws, an author of any book or literary compo- Vir. jullce 
ſition had the ole right of firſt printing and publiſhing Aſton. 
ff o the ſame for ſale; and might ano action againſt any 
rſon Who printed, publiſhed * the ſame _—_— 
nes conſent, —And gave his reaſons. 


2. Upon the ſecond queſtion, delivered his e e 
hs law did not take away his right, upan. * printin 
and publiſhing ſuch, book or literary compoſition; I 

that no perſon might afterward reprint and ſell for his 

own benefit, ſuch book or literary compoſition, againſt 
the will of the author.——And gave his reaſons. 


qo! Upon the third maiſon, delivered his n 
ſuch action at common law is not taken away by the 
ſtatute of the 8th Ann; and that an author by the ſaid 

ſtatute is not precluded from every remedy except on 
the foundation of the ſaid ſtatute and on the terms and 
| conditions ;preſcgbed thereby. — And gave his reaſons. 


4. Upon the fourth queſtion, delivered bis opinion That 
the author of any literary compoſition and his aſſigns 
had the ſole right of printing and publiſhing the ſame, 

in perpetuity, by the common. law.-—And van his 

_ reaſons, . 


. Upon es üb quation; 1 bis opinion—That 
this right is not any way impeached, reſtrained or taken 
away by the ſtatute of 8th Ann.—And gave his reaſons. 


Then Mr. Baron n was heard oO the ſaid * 
tions. —And EY 


1. Upon the firſt an, Sins. his opinion—That 
at common law an author of any book or literary com- 
poſition had the ſole right of firſt printing and publiſhing 
the ſame; but could not bring an action againſt any 

perſon who printed, publiſhed and fold the ſame, unleſs 
ſuch perſon — the copy by wo or violence. — 
© gave hu reaſons. \ 


3, Upon the 5 queſtion, 3 his opinion—That 
the law did take away his right, upon his printing and 
pobliſn ſuch book or literary compoſition; and that 
any as erſon e ar as reprint . and - fell, for his 
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— bs „en benofit,' ſuch-book or literary compoſition, nſt 
F 885 =. 269] | the will iche author. A wah nee jag 


| Milan 8 5 * 2: fel ir ih 
v., ATI! 3” che thicd queſtion, dalbrays'hi2-ag Alan That 


EOUTAT, oF: " far | right is taken away by the ſtatute of th Aun; and 
. that an author, by the ſaid ſtatute, is precluded. from 
de'very remedy except on the foundation of the ſaid 
a iſtatute and on the terms and conditions 9 8 

„. And N his reaſons. | 


"- dl Upon the fourth queſtions" delivered his e The 

( Tis the author of' any: litera _ compoſition | and his aſſigns 

| N re ſole right printing and publiſhing the 
110 11h in uren, 91 the en Venting W. EO, 
cod his. reaſons. : 4 ; 
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of Upon the fifth quelties, delivered his opinion—That 
the right is impeached, reſtrained and taken away by 
the ſtatute of Sch An.. And _ his reaſons. 


Mr. Juſtice Then Mr. Juſtice Goo: was bead 2 8 the ai queſ- 
tions Aud 6 


1. Upon the firſt e delivered his . at 
common law, an author of any book or literary compo- 
ſition had the ſole right of firſt printing and — 

» the ſame for ſale; and might bring an action againſt 
any perſon who printed, publiſhed and fold the: ſame 
without his conſent. And gave his reaſons. . 


2. Upon the ſecond. queſtion, delivered his opinion—That 

the law did not take away his right, upon his printing 

and publiſhing ſuch book or literary compoſition; and 

that no perſon might afterward 2 and ſell, for 
bis own. benefit, ſuch book or literary compoſition, 
ah cciainſt the will of the 23 gave his reaſons. 


+ Upon the third queſtion, delivered. his opinion-—That 
1 action at common law is taken away by the ſtatute 
of 8th Ann; and that an author, by the ſaid ſtatute, is 
precluded from every remedy except on the foundation 
of the ſaid ſtatute and on the terms and conditions pre - 
ſcribed thereby.— And gave his realogs, | 


4. Upon the fourth queſtion, Ad his Opinion——That 

the author of any literary compoſition and his aſſigns 
had the ſole right of printing and publiſhing the ſame, 
in perpecuitys by the common tr, —Ang gave his 
reaſons. ... © 
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+ Upon the firſt 3 118 his en at 
common law, an author of any book or literary com 
ſition had the ſole right of firſt printing and publiſhing 
the ſame; but could not bring an action againſt any 
1 who printec a bf pa and ſold the. ſame; unleſs 
| ſuch perſon obtain the copy by fraud or violence.— 
Kd gave his reaſonz. | 


t 2. Upon dhe sed queſlion, delivered hs opinion—That 

the law did take away his right, upon his printing and 

_ podiithing ſuch book or literary compoſition ; and that 

"a perſon might afterward reprint and ſell, for his own 

benefit, ſuch book or literary compoſition againſt the 
ee of the author. — And gave his reaſons. 


Upon the third Spelzen, delivered his be- Ther 
ſuch right is taken away by the ſtatute of 8th Ann; and 
that an author, by the ſaid ſtatute, is precluded from 
every remedy except on the foundation of the ſaid ſta- 
tute and on the terms and conditions preſeribed thereby. 
| 1 e his reaſons, 
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1 Upca the fourth A e his be 

the author of any literary compoſition and his aſſigns 
had not the ſole right of printing and publiſhing the 
Tame, in E yy ay common law.—And gave 
* ons. 


the fifth queſtion, A his - : 
UN 28 is impeached; reſtrained and taken away by 
the fates of 8th 4nm.—And gave his reaſons. 


8 
5 


ORDERED, That the further confideration- of. the ſaid 
Cauſe be adjourned to Monday next; and that the Judges do 
then attend, to deliver their opinions feriatim, with their 
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| 05 Upon the firſt queſtion; gekvered bl ebenen at 


common law, an author of any book or literary c 
tion had the ſole right of firſt printing and publiſning 
Of __ the ſame for fate ; and mi ht bring an action againſt any 

ſon who printed, publiſhed and ſold the fame without 
wy conſent.— And gave h his reaſons." 


2. Upon the cb queſtion, delivered kis bes- der 
the law did not take away his right, upon his primting 

al and publiſhing ſuch book or literary compoſition; and 
+ "that no perſon might afterward reprint and fel}, for his 
on Laber ſuch book or literary wo _ 
me will of the author. And * his reaſons. 


1 Upon the third queſtion, delivered his epiajogs That 
ſuch action at common law is not taken away by the 
ſtatute of 8th Ann ; and that an author, by the ſaid 

fatute, is not precluded from every remedy except on 

he foundation of the ſaid ſtatute and on the terins and 
conditions Preſerides thereby.—And gave his reaſons. 


4- Upon the fourth queſtion, delivered his opinion—That ty 

the author of any literary compofition and his aſſigm, | 

bad the ſole right of printing and publiſhing the Nw i 

in perpetuity, bo the common law.— * | Ks 

reaſons. | fert 

| | 8 

5. Upon the fifth qvebion. delivered his 0 . rea 

this right is not any way impeached, m_ and 14 

| taken away by the flatute of Sth Awr.—And gave his pe 

Po reaſons. | ; 

Lord Chief Then the Lord Chief Juſtice of the Court of Commen age 
Jaſtice. Pleas was heard upon the faid queſtions. —And | . 
1. Upon the firſt een, delivered his idiom That a the 

common law an author of any book ln compo- lare 

tion had the ſole right of firſt printing and publiſiing A 

the ſame for ſale ;; and might bring an action york: bl. 

any perſon who printed, publiſhed and ſold the ne 2 

without his conſent. And e his reatous. Ps : " 

2. Upon * Pt 
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. Upon the third queſtion, delivered his opinion—That 


ſeribed thereby. — And gave his reaſons. 5 


4. Upon the fourth queſtion, delivered his opinion That 
the author of any literary compoſition and his aſſigns had 

not the ſole right of printing and publiſhing the ſame, in 
perpetuity, by the common law. — And gave his reaſons. 

5. Upon the fifth queſtion, delivered his opinion That 

this right is impeached, reſtrained, and taken away by the 
ſtatute of 8th Aun. — And gave his reaſons. 


80 that of the eleven Judges, there were eight to three 
upon the firſt queſtion ; ſeven to four, upon the ſecond ; and 
five to ſix, upon the third. = 


It was notorious, that Lord MANSFIELD adhered to his 

opinion; and therefore concurred with the eight, upon the 

firſt queſtion ; with the ſeven, upon the ſecond; and with 

the five, upon the third. But it being very unuſual (from 

reaſons of delicacy,) for a PEER to ſupport his own judg- 

deal upon an appeal to the Houſe 5 Lords, he did not 
ak. : | £ | | ; 


And the Lord Chancellor ſeconding Lord Campzn's 
motion © tv reverſe; the decree was REVERSED, | 


The argument upon the third queſtion turned u 
the meaning of . in the 8th of Queen — 
lares the rights of the univerſities. It is the gth clauſe, and 
runs in theſe words PROVIDED that nothing in this act 
contained ſhall extend, or be conſtrued to ex%nd, either to 
« prejudice or confirm any right that the ſaid univerſities or any 
Hof them, or any perſon or perſons, have or claim to have, 
Ito the printing or reprinting any book or copy already 
printed, or hereafter to be printed.” 
| Ee THE 
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n Eaſter Term 9 GC,, 
1769. TAE UN IVERHSTT TES, alarmed at the'conſequenees bf ht 


= 7 4 Oy : eſtabliſhing; in perpetuity, their tight to all the copies given 
| v. Tarrenl them hererofore, or which might hereafter be given'ts-or 40 
r HO HY 0.116 ee Tha}; 
l an G3; On ee n [is £02 CCTV 
b. $3+ { ; '' MEMORANDUM— ? 
When, where, In a former account of this caſey which (at the rec ueſt of 
and by whom ſeveral of my. moſt learned and reſpectable friends) 1 com- 
* Frm. was municated to the public, ſome time ago, in a detached piece, 
rſt invented; .. FYS : "3 RYE * 5 
and when, I inſerted a marginal note upon Lord Mansfield's mentioning 
bow, and by © that printing was introduced in the reign of Edw.. Ath. or 
whom firſt in- « Hen. 6.” which marginal note was not only unneceſſary 
42 into and improper, but groſsſy erronequs and falſe in fact. I have 
a never been able to recollect or diſcover what led me into ſũch 
an egregious blunder. The only method that occurs to me of 
making compenſation for it, is to endeavour to fix with ſome 
degree of accuracy and preciſion, by this preſent note, the 
| real and true times and perſons, when and by whom the art of 
\ cating was originally diſcovered; ant when and how it Was 
afterwards firſt introduced into hit county. 
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Very great honour is certain] due to the ingenious inven- 
vors of this moſt noble and uſeful art: and even the cities 
where" it was firſt attempted to be put in practice claim ſomè 
ſhare of reputation, from having given birth or reſidence to 
the firſt —— 8 | | 


HAERLEM, MENT Z, and STRASBURGH ſeem to have 
the beſt pretenſions of this fort, with regard to the original 
invention. VENICE has a better claim to the improve ment, 
than to the firſt rudiments. For, Nicholas Fenſon, who is 
generally ſuppoſed to have firſt taught the art of printing to 
the Venetiant, did not begin printing there till the year 1470: 
and if John de Spira's claim ſhould be allowed, who ſays 
| that HE was the firſt who had ever printed in that city,” | 
; yet his pretenſions go only a year or two further backward. 
And even admitting that another book was printed at Venice 
before Fohn de Spira's © Ciceros Epiſtles ad Familiares,”,in 


6, ametro et pentametro, by Ranolt, Venet. 1468 ;”) yet that 
would carry it back but one year more, in ſupport of the 
Venetian claim. Whereas the firſt rudiments. of the art, the 
firſt rough ſpecimens, the firſt eſſay with ſeparate wooden 
types, if not elſewhere, yet at leaſt at Haerlem, was about 
thirty years anterior to thoſe dates. There is indeed ſome | 
difficulty in aſcertaining the claim to the firſt invention of arts 
which though entirely owing to the ſagacity of the inyentor, 
: OCs 1 8 arc 


- determination; applied for and obtained an v act of Parliament 


1469; (namely, Fr. Maturantii de componendis venſibus her- 


equal 
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ſecret ; but when once diſcovered to the world, ſoon; receive 


4 


improvement from other ingenious men to. whom the original Introdugtin 
idea of the invention never did or ever would have preſented of Printing 
: elf. So, in the art of printing, Haerlem and Mentx both into Ex _ 
claim the honour of being the place where it was firſt known LA. 
and practiſed. Dr. Middleton goes fo. far as to ſay, „that it | 
« js certain, beyond all doubt, that printing was firſt invented 
« and propagated from Mentz.” Others aſcribe it to Haer- 
m. And it is true of each, in a qualified ſenſe; if printing 
on fuſile ſeparate types be conſidered as the invention f 
printing. In this ſenſe, the improvement is the title to tte 
merit of the invention: but the original thought and firſt at- 
tempt belongs to another perſon, and probably would never 
have occurred to the improver. At Haerlem, it was firſt. . 
thought of, by Laurentius, about 14.30 ; and praftiſed by him 
there, with ſeparate wooden types: it was afterwards prac- 
tiled at Mentz, with metal types, fitſt cut,. and then ca; in- 
vented there, by one of the two brothers of the name of 
Grinsfltich ; probably by the elder John Gemnsflezch, about the 
year 1442, when he publiſhed his firſt eſſays on wooden types, 
which had not ariſwered his expectations. However, both 
the brothers have been called Protocharagmatici: this inven- 
tion of printing with metal types was called Ars characteri- 
. 4% zand:.” The cut metal types were further improved by ahi 
Fuft, of Mentz ; who, in 1452, 8 4g the art, 2 the 
help of his ſervant Peter Schocfer, whom he adopted for his 
ſon, and to whom he gave his daughter in marriage, pro digna 
laborum multurumque . adinventionum remuneratione. So that 
the original foundation of the art of printing, in general, ſeems 
to have been laid at Haerlem; and the improvements made at | 
Mentz. As to Straſburgh, it can have no pretenſions nearly ” 
equal to either Haerlem or Mentz. Gutenberg endeavoured to 
attain the art whilſt he reſided in that city: and his firſt at- 
tempts were made in 14.36, with wooden types. But he and 
his partners were never able to bring the art to perfection. 
He quitted S raſburgh in 1444 or 1445; greatly involved in 
debt, and obliged to ſell all that he had. 


os 


Co 
Su 


THE TRUE ORIGINAL INVENTOR of printing ſeems to 
have been LAURENTIUS of Haerlem, ſon of John, who was 
lon of another Laurence. This Laurente, the grandſon, was 
born at Haerlem about 1370; and died in 1440. He was 
edituus or cuflos of the cathedral of Haerlem; and was called 
aer, from his office, not from his family-name : his deſcent 
is ſad to have been from an illegitimate branch of the Gent 
Brederodig. He was a man of large property: and his office 
was both reſpectable and lucrative. Hadrian Junius gives a 
fall narrative of the accident which led Laurentius into the 
happy train of this uſeful invention: (fee his ns _ 
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de p A 
© Then be changed his original beechen letters, for leaden.ones; 


| induſtrious, and printed neatly, with. ſeparate wooden types: 
on 


ſoon after his death. The thief was one of his workmen ; and 
- unjuſt charge upon him. So alſo, upon Jahn Gutenberg ; 


| ſometime a ſervant to Fut and. Schoeffer, and who ſet up a 


> things being full conſidered,) that this diſhoneſt and unfaith- 


elder 


33 I 
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and thoſe again for a mixture of tin and lead, as a leſs flexible 
and more ſolid and durable ſubſtance. His elt works, in one 
of which (the “ Speculum Salutis”) he introduced pictures on 
wooden blocks, were printed on ſeparate moveable woaden types, 
faſtened together by threads. He did not live to ſee the art 
— He died in 1440, aged 70; and was. 
ſucceeded, either by his ſon in law Thomas Peter, who mar- 
ried his only daughter Lucia ; or by their immediate deſcen.. 
dants Peter,, Andrew, and Thamas ;\ who. ſeem to have been 


Their laſt known work was printed at Haerlem in 1472.; ſoon. 
after which, they diſpoſed of all their materials, and probably. 
itted their employment.  Layrentius's types were fiolen,, 


his name was Jobn; and there is little doubt of his being a. 
native of Menix; to which place he conveyed them, and ſet- 
tled there: but it is not ſo certain, what wag his ſurname. 
John Fuſt or Fauſi has been ſuſpected:, but it ſeems to be an 


whoſe reſidence was at. Straſburgh, from 1436 to 1444, en. 
deavouring with fruitleſs” labour and. expence to attain the 
art, Neither does it ſeem juſt to ſuſpect ohn Meidenbachrus, 
an aſſiſtant to the firſt Mertz-printers; nor Jabn Petenſbeinius, 


printing-houſe at Frankfort in 1459. It is moſt probable, (all. 


ful ſervant was JOHN GEINSFLEICH ſenior, elder brother of 
Gutenberg ; who was born at Mentz, but had reſided in other 
places. As he ſtole the types from Haexlem with a view to 
{ct up for himſelf elſewhere, it was natural for him to make 
choice of Mentz, his native city.—Accordingly, he took the 
ſhorteſt route, through Amſterdam and Cologne, to Mentz; 
where he fixed his reſidence, in the year 1441, and in 1442 
publiſhed two ſmall works. It is ſaid, in a Lambeth record 
which will be hereafter taken notice of, p. 3. that Maus 
gained the art, by the brother of one of the workmen of 
« Haerlem, who learnt it at home of his brother, who after- 
« wards ſet up for himſelf at Mentz,” But Gutenberg, the 
younger brother, never was a ſervant to Laurentius. It was the 

rother, who having learnt the art by being ſervant to the 
firſt inventor, ſtole his types, and carried them to Mentz his na. 
tive country : and it —_ be this elder brother who inſtrufted 
his younger brother Gutenberg in the art; which younger by: 


— 
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hom the types were ſtolen,“ it is quite erroneous. Mente- 
lus certainly did not begin to print till 1444; 7 fe W 
before 1447. Gutenberg was an earlier printer than 


nic, 1499, attributes the invention, or at leaſt the comple- 


greſs in Europe. In 1490, it reached Conſtantinople; 


inefica'; and about 1 560, was introduced into Ruf. After 
" it was even carried into Iceland, the fartheſt North (as 

ww! 44 obſerves) of any place where arts and ſciences have 

er re This very learned and ingenious gentleman has 
in * own poſſeſſion a book written in Lalin by Arngrim 
Ind, in his own country of Iceland, and printed « Typis 
* Hollenfibus in ¶andia Boreali, anne 1612.” This curious 
little treatiſe is intitled “ e Blefkimana.”” Mr. Bryant 
notes « that Hola is, in ſome maps, placed within the Arctic 
| circle and cerfainly 1 is not far removed from ſew” : : 


Tars may ſuffice, I ſhould hay, to ſatisfy the curiolity of 
the reader, with reſpect to the original invention of printing, 
ud 8 advances in Fru countries. 


5 IT is now time to examine how, when, and by whom, it 
Was introduced i into our Rn, 333 

: | Concerning this matter, there are diffrent accounts, 

4 It was fottnerly the general opinion and belief, and ſeemed 
© obe agreed by all our hiſtorians, that the art of printing was 
© inroduced and firſt practiſed in England by Mr. Milliam Caxs 
6 l a citizen of Londen; who had been bred a mercer, having 


kryed an apprenticeſhip to” Robert Large in that branch of bu» 
Ines: which Robert 1 died in 1441, after having been 


benff and Jord apart enden; and left a legacy to _— . 
You. IV. + 


245 * Der who had nth mean 1 Lede 


beg hg ke 


= eee of Speckiind and tothe holga | 
of Straſturgh, that Srraſßurgb was the plice'of the invetition, 
« and Mentelius the perfon who was the inventor, and from 


lus; much more ſo were Laurentius, at Haerlem ; 'and Jau , 
Ganefleich ſenior, at Metz. Ulric Zell, in his 8 . 


ton of the art to Gutenburg at Meme; though he admits that | 
ſome books had been "ublithed in Holland earlier than in that 
city ; and from Mentz, be ſays, it was firſt communicated to 
(aligne 5/ next, to Strafturgh : then; to Venice, There is 
no certain proof of any book having been printed at Straſ 
burgh, till after 1062 after which period, printing made a 


in the middle of the next century, it advanced into Africa and 
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2414 Eaſter Term q Geo- 3 
0 time of —— Mr. Carton 2 follo — 
Introduction thirty years (from 1441 to 1471) beyond ſea, in Ul bulges 
of Printing of merchandize. In 1464, he was employed by King 
into Ex ward the Fourth in a public and honourable negotiation, to 
Apo. tranſact and conclude a treaty of commerce between that King 
| and his brother-in-law the Duke of Burgyndy.—By his long 
reſidence in Holland, Flanders, and Germany, he had oppor- 
tunity of being informed of the whole method and proceſs of 
this art: and returning to England, and meeting with en- 
couragement from great perſons,” and particularly from the 
then abbot of MP firſt ſet up a preſs in that abbey, 
= 1: (in the Almonry or Ambry,) and began to print books ſoon 
= after the year 1471, and is ſaid to have purſued his buſineſs 
Of there with extraordinary diligence till the year 1494; in which 
year Dr. Middleton ſays he died; „ not in the year following, 
* as all who write of him aftirm;”” But Mr. Ames fays, if 
not proves, that it was no longer than the year 1491. He 
was probably upwards of fourſcore years of age, when he 
died. The. Recuyel of the Hiſtoryes of Troye, is ſuppoſed 
to have been the firſt book that he printed in England. Dr. 
Middleton is a very ſtrenuous advocate for Caxton; and pro- 
feſſes a defire * to do juſtice to his memory] and not ſuffer 
* him to be robbed of. the glory ſo clearly due to him, of 
„ having firſt imported into this kingdom an art of great uſe 
« and benefit to mankind; a kind of merit that, in the ſenſe 
« of all nations, gives the beſt title to true praiſe, and the 
'« beſt claim to be commemorated with honour to poſtetity.” 
The Doctor ſtates the poſitive evidence in proof of his aſſer- 
tion as well as the negative and circumſtantial : and he ob- 
+ FTerves, © that all our writers before the reſtoration, who 
« mention the introduction of the art 'amongſt us, gre 
« Caxton the credit of it, without any contradiction or va 
« riation.” He cites Stowe, Truſſell, Sir Richard "Baker 
Leland, and Howell, and the more modern authorities of Mr. 
Henry Wharton and M. Du Pin; all ſtrong in favour of bi 


opinion. 


In oppoſition, however, to all theſe great and ſeemingly in 
vincible teſtimonies and authorities on behalf of Mr. Cuxion, 
book which had been ſcarce obſerved before the reftoration 
was ſoon after that time taken notice of, and looked upon a 
ſtrong argument, if not a full and clear proof, “ that the arto 
« printing had been exerciſed in the univerſity of Oxford, i. 
« fore Caxton exerciſed it at Weſtminſter, in 1471.“ This boo 
bears for its title, C Expoſitio Sancti Feronimi in Simbolum tf 
« tolorum ad Papam Laurentium; and at the mY 

« plicit Expoſitio, Ec. Impreſſa Oxonie, & finita anno 
cc Lovin. ws. 2 moms Era. Vet hiſto 
was quite ſilent about this very remarkable fact of a 1 

8 ; N ng 


# - 


| England prior to Carton o ; nor was there any memotial to be 
ſound in the univerſity of a eircumſtance ſo honourable to 


tem, and ſo beneficial to literature. It has been urged, that I 


« Lambeth-palace,. in the regiſter of the ſee. of Canterbury; 
which record contains a narrative of the whole tranſaction, 
dawn up at the very time, An account of this record was 
fit publiſhed by Richard Atiyns, eſq. in the beginning of 
16644; in his “ Original and Growth of Printing, collected 
« ont of hiſtory and the records of this kingdom. It ſets 
forth, 5. that Thomas Bourchier, archbiſhop of - Canterbury, 
moved King Henry the ſixth to uſe all poſſible: means for 
« procuring a printing : mould to be brought into this king- 
« dom Ihe ing readily hearkened to the motion; and, 
taking private advice how to effect his deſign, concluded 
* that it could not be brought about without great | ſecreſy 
und a conſiderable ſum. of money given to ſuch perſon or 


4 « perſons as would draw off. ſome of the workmen of Harleim 
. in Holland, where John Cuthenberg had newly invented it, 
x; % and was himſelf perſonally at work. It is reſolved, that 
reis than one thouſand marks would not produce the deſired 


effect: towards which ſum, the ſaid archbiſhop preſented 
the King three hundred marks. The management of the 


* tothe King, and much in favour with him. Mr. Turncur took 
to his aſſiſtance Mr. Caxton, a citizen of good abilities; who, 
* trading much into Halland, might be a credible pretence as 
4 well for his going, as ſlay in the Low Countries. Mr. 
* Turnour. was in diſguiſe (his beard and hair ſhaven quite 
* off:) but Mr. Caxton appeared known and public. —They 
* went firſt to Amferdam, then to Leyden, not daring to enter 


from other parts for the ſame purpoſe. . They ſtayed. till 
* they had ſpent the whole thouſand marks, in gifts and ex- 
* pences : ſo as the King was fain to ſend five hundred marks 
* more. Mr. Turnour had written to the King, that he had 
* amoſt done his work; a bargain being ſtruck betwixt him 
and two, Hollanders, for bringing off one of the under-work- 
men, whoſe name was FREDERICK CORS$ELLS, (or rather 
* CORSELLIS;) who, late one night, ſtole from his fellows, 
in diſguiſe, . into a veſſel prepared for that purpoſe, and got 
F afe to London. It was not thought prudent to ſet him on 
work at London: but by the archbiſhop's means, (who had 
\ deen_ firſt vice-chancellor and afterwards chancellor of the 
Univerſity of Oxon,) Corſellis was carried with a guard to 

On; which guard conſtantly watched this Gor/ellis, to pre- 


75 


deſign was committed to Mr. Robert: Turnour, of the robes 


Harleim itſelf : for the town was very jealous, and had ap- 
* prehended and impriſoned divers perſons who had come 


vent 


b 


3 — 
ra | ntroduction 
notwithſlanding this long ſilence concerning ſuch a very ex- of Printing 
naordinary event, the matter is now cleared up, by the diſco- into Eu 
very of a record which had long lain obſcure, and unknown LAND. 
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art, but only ſuch as were the King's ſworn ſervants; the 


| ö $$: books. 


* The firſt 
work that is 
known to 
have a date 
to it, was the 
P$ALTER 

ubliſhed at 

entz in 

1457. 


oem him from 24 eſcape, til he bad made gor 


declared Cons EL I 7 to have been the ff printer in Exlind 


as a monument of the exerciſe of printing in Oxford fi 


Eaſter Term 9 Geo! 3. 


< his-promilſe. in teaching them how to print: So that ar Ox. 
* FORD printing was firſt ſet up in England : which was be. 
fore there was any printing-preſs or printer in France, Spain, 
* taly, or Germany, except the city of Mentz, which claims 
4 ſeniority as to printing, even of Harletm elf; calling 
„ her city Urbem Moguntinam artis 'typographica inventricen 
„ primam ; though it is known to be» otherwue, that city 
„ gaining that art by the brother of one of the workmen of 
*. Harlem, who learnt it at home of his brother, and 
after ſet up for himſelf at Afertz. This preſs at Ori 
« was afterwards found inconvenient to be the ſole priming. 
* place of England; as being toe far from Landen andthe 
* ſea; wherefore the ay et up a preſs at &. Aiban's; and 
another in the city of I where they printed ſeve- 

phyfic., For, the King (for rea. 
* ſons beſt-known to himſelf and council) permitted then: » 
«. /aw-books to be printed; nor did any printer exerciſe that 


„ King himſelf having the price and emolument | for- printing 


Urox theauthority of this record, all our later writers har 


This is admitted by Dr. Middleton: and he ſpecifies Antny 
#/22d and Mr. Mattaire, and Palmer, and Bag ford, by name, 
as perſons who were clear in that opinion. But he ſays, * it 
« is ſtrange that a piece ſo fabulous and carrying ſuch evident 
« marks of forgery, could impoſe upon men fo knowing anc 
« inquiſitive.” He aſſerts, that as it was never heard ol 
« before the publication of Allyns's book, fo it has nevet 
© ſince been ſeen or produced by any man.“ He cites Pal 
mer himſelf as owning “ that it is not to be found there naw: 
And he thinks it clear, that Archbiſhop Parker muſt hau 
very carefully examined the regiſters.-6f Canterbury, and that 
it was not there in his time. In fine, he declares in exprel 
terms, That we may pronounce this record to be a FOR 
(74 GERY.” i BS e F #54 Nerf | Ein pl : * 


But though he ſeems to exult in having cleared his hands c 
this record, yet he admits „ that the 3 OOk itſelf ſtands fir 


« years older than any book of Caxton with date.“ He a0 
knowledges the fact to be ſtrong, and & what in'ordinary cale 
« paſſes for certain evidence of the ape of books : but he ſays 
« that in his, there are ſuch contrary facts to balance it, an 
& ſuch: circumſtances to turn the ſcale, that he takes the dat 
“ in queſtion to have been falſified originally by the printet 
<« either by deſign or miſtake, and an X to have been dropte 
* omitted in the age of its impreſſion.” And he argues * 
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ol his conjecture, but the proba 
| 420 make it even certain. 
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ity of it, and (a8 he ſays) 


Mr. Bowyer, whoſe general learning and particular know- 


edge in his profeſſion ſeem to qualify him for being at leaſt 
x good a judge of this diſpute as any man that ever lived, 


does by no means agree with Dr. Miduletun in this point of 
Caxtn's priority to the Oxford-book,' or in the arguments 


alduced by the doctor in ſupport of his opinion; any more 
than he does in the former point, of the place where the art 
va firſt invented and practiſed abroad. He is of opinion, 
that the Owford- preſs was prior to Caxton's and thinks that 
thoſe” who have called Mr. Caxton the “ firſt printer in 


a J 
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« England,” and Leland in particular, meant that he was 


tie firſt who © practiſed the art with fufile types, and cons 
ſequently firſt brought it to perfection: which is not incon- 
tent with Corfellis's having printed earlier at Oxford with 
ſperute cut types in wood, which was the only method he had 
karnt at Harleim. The ſpeaking of Mr. Caxton as the firſt 
printer in England, in this ſenſe of the expreſſion, is not ir- 
xconcileable with the ſtory of Corſellis. 


Tazss fats and opinions being thus laid before the reader, 


he will judge for himſelf, concerning their truth or proba- 
bity, - The diſputants on both ſides b 

ftton, which will be eaſily aſſented to; namely, that it is 
* very unſafe to truſt to common hiſtory; and neceſſary to 
* recur to original teſtimonies, if we would know the Rate 
# of fatts with exactneſs- 1 


Canning verſus Davis. 


M* Dunning (Solicitor General,) ſhewed cauſe againſt 
a rule which had been applied for by Mr. Aſbburft, 
* to ſet aſide the proceedings for a variance between the de- 
*-claration and the proceſs.” The proceſs was © to anſwer the 
* plaintiff ui tam pro Domino Rege quam pro ſe ipſo ſequitur:“ 
the declaration was in his-own-name, only; omitting the gu 
jon part. . r | 


Tn Count held the variance to be fatal. 


PROCEEDINGS SET ASIDE. 


 Kk3 Note 


ave agreed in one po— 


Thurſday 27th 
April 1769. 


If plaintiff 
takes out pro- 
ceſs to anſwer 
him, qui tam, 


Kc. he cannot 


declare in his 
oven name 
only. 


s 
24 18 
1 6 . | | | ' . of bart 
, ht 9 "ES erſe would have been otherwiſe; 8 % 
Cankixd namely, that if the ae had been “ to anſwer the e 255 
v. Davis. _ © plaintiff, ſingh, he might, in phat caſe, have de- $9 
y Brand and Wife verſus Roberts and Wife. amy 
S | Th 43 r 8 N 5 + r I of 1 
| . 10 HE CouRT made abſolute a rule for a prohib:tion to 1 * 
Jes to pt I. tbe ſpiritual court, to ſtay their proceedings againſt the WOW 
eee Wee eee eee n form 
or calling wo- where, by the cuſtom, the words are Long Alek They faid, 7 
man aobore in this matter had been long ſettled. (Lord Mansfield was not 4, 
- London. 2 | th, 5 | BCT with 
| ( Ye RES V 1 allow 
Vids ante, 2032. Theyer v. Faſtwick : alſo ſee 1 Sir Jebn about 
1 I p. 187. Argyle v. Hunt, and p. 471. Vicart v. the 1 
Wirth, and p. 545. Tlacgiia e Ur. v. Gorbet et Us. and 1 a 
p. 555. Cook v. M ingſi s. pr 
. | : | marti. 
| 9 and a 
5 2 5 2 . ; 3 A reſign 
Friday 28th Pryce, Bart. verſus Foulkes and others. 5 
April 1769. 0 | | f | 5 1 
In treſpaſs T* HIS was an action of treſpaſs brought againſt ſeven de- held 1 
, 8 j fendants. There were two writs of latitat. Four of India 
ought to be the defendants were named in one of them; and three, in ſions 
joint not diſ- the other: (for, there can't be more than four defendants lance: 
tint againſt included in the fame latitat.) The plaintiff not declaring think 
i within the limited time, the ſeven defendants ſigned ſeven bet 
diſtin& judgments of non- pros againſt him. and tf 
| | | | | >: Lord 
Ihe plaintiff pbjeted to this proceeding, as being irre. This i 
_ gular: for that there ought to have been but one judgment upon t 
againſt him, for all the defendants: jointly z yet & ſeveral Gen ; 
Judgment for each defendant. Ee] | * whe 
3 el Da be LE, DIOPS Fetal « ſtan 
Tux Couxx were of this opinion; and accordingly But, i 
ſet them aſide, as irregular. ' & - [epo 
1 : e l ſuited, 
See 2 Salt. 455, title © Nonſuit,“ pl. 1. Allington J. nonſuit 
Vavaſer : where a latitat having been ſued out againſt 98 
four defendants in treſpaſs, the plaintiff. was. nonſuit for Sue} 
want of a declaration; and the defendant's attorney: en- _ arpued 
tered four nonſuits againſt him. Is was holden to be 1769, 
| irregular ; becauſe the treſpaſs is joint; and though thc (ur, fo 
- plaintiff may count ſeverally againſt the defendants, y** Mr. &a 


it remains joint till it is ſeyereg by the count. 


* 


3 of fame) bees Nees * AF 0 2 „ 15 
Captain Parker verſus Lord Clive. Sa; 
off WING BY Po 0920 ß ty err ua 5 
HIS was an ation brought by an officer in the military Wedneiday 
1 fervice of the Ef India co againſt the defend- 2769, AP 
ervice of the Eaſt India company, again e defend- 1769 


£ 
> 


ant who was commander in chief of their forces in India, for . 
' 2 . p co : . \ : . Military offi 
an aſſault and falſe impriſonment. C BETH S SE cer in the ſex- 
3 7 4 E „ „ . . . 4 25 5 8 , 9 AXE, n * — 
. | . vice of the 


The tranſaction aroſe in the Eaſ Indies, upon a d ate Eaſt India 
about a KI ON called Batta, 2 25 had been br 3 — 
ſormer military officers there; but was thought proper, by refign when- 

Lord Clive, to be diſcontinued in future, or at leaſt con- ever he pleaſes. 
fiderably leſſened; The officers were exceedingly diffatisfied | 

with this reduction of their pay or perquiſite, which had been 
allowed to their predeceſſors ; and reſented it ſo highly, that 

about 175 of them threw up their commiſſions and quitted 

the ſervice: of which number captain "Parker was one. 

Whereupon Lord Clive, as commander in chief, impriſoned 

him; and he was kept four months in cuſtody : but a court 
martial being called upon the occaſion, he was tried by it, 

and — ; as they apprehended him to have a right to 

reſign his commiſſion and quit the ſervice. 


* 


Lord MANSFIELD, before whom the cauſe was tried, 
held that theſe military officers in the ſervice of the Eaſt | 
India company were not at liberty to reſign their commiſ- 
ſions and quit the ſervice, at any time and under any circum- 
ſlances, merely ad libitum, whenever they themſelves ſhould 
think fit or be ſo inclined. If that were the caſe, then in- 
deed it would follow, that after reſigning their commiſſion, | 
and thereby ceaſing to be objects of military jurifdiftion, 
Lord Clive could no longer have any power over them. 
This is the true queſtion, in the preſent caſe: it turns ſingly 
upon the plaintiff's having or not having this option to re- 
Gon; that is, Whether ſuch an officer can quit the ſervice 
« whenever he pleaſes, at any time and under any circum- 
| * ſtances whatever.” His 220 84 thought he could 161. 
But, in order to take the opinion of the whole Court upon 
the point of law, he directed that the plaintiff ſhould be nan- 
ſuited, but with liberty to move the ourt to ſet afide the 
_ bonſuit, without payment of colts. +, 3 
Buch motion was accordingly made: and the point was 
argued on Saturday the 22d and Monday the 24th of April 
1769, by Mr. Dunning, then Solicitor General, and Mr. 
Cx, for the plaintiff; and Mr. Thurlow, Mr. Mullace, and 
Mr. Sayer, for the — : - 


, 
* 


1% Faster Termag Gr g. 5 


ohe. ergehen jrmndndifes:thittiaam. 


. 2 Lin her fide is at liberty to put an end to it vyhenever they 


ond GzA UE. eaſe. The rank and file men engage indeed; for 4 ſtipu- 


ted term: but the contract wich their officers does not 
mention or hint at any time or duration of their ſervicel It 
t s a general appointment: no binding engagement is ex- 
| preſſed, on either fide. The Fas s power to appoint 

* And vide '| oſhcers is founded on a charter of H. 3. * The 25 intiff 
7 C. had a commiſſion from the company, in 1764, appointing 
EY him a captain of foot; and another like tv it, given him by 
the governor and council of Bengal. Thow never was an 

_ obligation any man to continue a ſoldier beyond the 

Pres of e The ſtatute of 18 H. 4 19. for 

puniſhing deſerters as felons, is confined to their departing 

| without licence within the term for which they were retained. 
Our annual mutiny-aQs bind only during their continuance. 

1 If they ſhould expire, ſoldiers would: not be obliged to con- 
tinue in the ſervice longer than they are contracted for: 
and it would be hard, 5 the Eat India company's officers 
ſhould be bound to continue in their ſervice to the. end of 
their lives, when the company leſſen or take away from them 
the very conſideration that induced them to [Deer into it. 
As the company can diſcharge them ad libitum and arbitrarily, 
Fa ke, they ought to have a reciprocal election of quitting. . Here 
were no circumſtances that could render the reſignation im- 

proper or diſhonourable :” the pay was withdrawn, or at leaſt 

the uſual emoluments. It was not a reſignation within the 

limits of a term contrafted for. He had a right to quit: 

he did quit. He was not a ſoldier of the company, nor in 

their pay, at the time when he was treated as ſuch. There- 

fore this nonſuit ought to be ſet aſide, and a new trial had. 


On the part of the defendant, it was urged, That the ſub- 
ject· matter of this contract 8 the plaintiff's claim to be 
abſolutely inconſiſtent with the nature of the contract. It is 
abſurd to imagine that the officers ſhould be all at liberty to 
quit at the very moment when' their ſervice is moſt required; 
upon the very point of an engagement, the inſtant of an at- 
tack,” or flagrante bello. The 5 0 have full power of 


— 


making war and peace: and therefore it muſt be meant and 


intended that they ſhould have the ſame power over their of- 
ficers and ſoldiers in India, as the King bimſelf has here at 
home, or any, other acknowledged ſovereign. If a man, 
ſince the ffatute of 18 H. 6. lifts indefinitely “ to ſerve the 
King in his wars,“ he is bound till diſcharged. If a ſoldiet 
is hired by the Ea India company in general terms, “ to 
« ſerve them in their wars,” he mult at leaſt be bound till the 
War is at an end: he can't quit fagrante bello. Indeed, if 
they choole to hire for a limited tinie, the perſons ſo ſpecifically 


engaging 


an opt 
that it 


Eaſter Ferm q G 3. 
engaging for a limited time any will not be obliged to ferve 
beyond . +E aur mutiny· acts annnaliy renewed are con- 
ned within che limits of a year, that is not the caſe of the 


. 
* 
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ſtatute which impowers the Iudia company to raiſe ſoldiers: Lord 


#fory/that-a& is perpetual; and the officer or ſoldier hired 
under it, by the company, is liable to martial law in Iadia, 
till he is diſcharged. Their army is a ſtanding army: and 
therefore it was neceſſary that their mutiny- act Id be per- 


* 27 G. 2. 
C. 9. 


Err It can never be conceived. that their pfficers 5 
have it in their power to quit the ſervice, at the very e 5 


moment when their aſſi ſtance is moſt wanted, and thoſe duties 
required. of them which were the only reaſon of. their being 
taken into it. The company are at a great expence upon 
.thele gentlemen, befote they can receive any benefit from thei! 

ſervice: and it would be ſtrange if they might quit the ſer- 


vice, the firſt day or hour that they ſhould; become capable of 


actually entering upon it. The company might be ruined, if 


Is AErLY, Mr. Dunning acknowledged that there ap- 
peared to be inconveniences on both ſides: but it was in the 
power of the company to avoid them, by varying the terms 
of their contract, and engaging the officers to ſerve them for 
a limited time. If the preſent contract, which is indefinite, 
be not determinable at will, it muſt be a contract for life, if 
the company refuſe to diſſolve it. The officers ought to have 
an option to diſſolve it, as well as the company: it is juſt, 
that it ſhould be reciprocal. An officer's having received a 
general commiſhon from the company, without engaging for 
any hmited term, can not ſubject him to the Indian mutiny- 


bill and to martial law in India, during his whole life. The | 


at of 27 G. 2. c. 9. is expreſsly confined to the time con- 


tracted for: the words are . within ſuch time as ſuch officer 


or ſoldier ſhall have contracted and agreed to ſerve the ſaid 
* united company. | 


Tux Cour took two or three days to conſider. 


And on Wedneſday 26th April 1769 ẽ 

£10 S944 34 SAO. D176, i 

_ Lord MansrrtiD declared their opinion, in theſe 

words—UroN the. general abſtract queſtion, WE are ALL 

of opinion, „ that a military officer in the ſervice of the Eat 
India Company has ct a right to reſign his commiſſion, 

at all times and under any circumſtances whatſoever, when- 
* ever he pleaſes,” | NL 2g | | 


o 


Whercupon, 


\ 


Talk; — f 


c 1, Mr. DUNNING- trial i 

| og N an opp ortunity of ſhewin ing the; the portculr 2p e 

e under which Captain Parkes tool he reſigned his com. ba 

| LC * 8 Ng. "miſſion. For, it was agreed that no evidence of theſe Xt 
0 cCCular circumſtances was entered into at the trial: but the 1 
OF "matter was taken up in limine, and the point reſerved u I upon He) 
12 general queſtion. Tberefore, as there may be circum. o 

nces under which fach officer - en a rigbt to reſign ; ; anc 

"though under other circumſtances, not have a right 5 10 

"to do ſo ; it was reaſonable that og gr Jar have an oppor- | he 

ttununity 'of e the true r which 2 0 this _ the 
„ieee „ ba 5 1 

: | 7611 5 Fr 
Et " TEA Sent jd jag this 46, hs phate; and ac- bs. 
cCordinghy gly grant got ng: a new y tial without A, 5 

| 0 aer, | ys; 

i 1 WY new whit was Award h nch went al 0 wile 

+ els e . . eee + 23 
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f 2 See further on, in 415 A Tefl 210 M. be 

. vienber 1769, a n page caſe 2 Lieu — 5 Venlu⸗ r 

and Lord Clive; which turned upon the particular ir. Bees . 

- cumftances; , and in which Mr. N was likewiſe Ln, 

wel, 8 ; WM 

} an « th 
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Saturday tz comi 
3 — Hargrave ae Le Breton, 0 one LY = 
the c 

. There muſt As ACTION was. called vp: the ober for the de- tion, 
. 7 1 fendant, an action of ander of the plainti F title ; but his c 

2 implied, to the plaintiff” 's counſel ſaid it was an action upon the caſe, for be fa, 
maintain an A real i 1 2 ſuſtained by him, | to be 

action for ſlan» · K it hac 
r hows tried before Lord Age at Cultbab; 44 a that « 
verdikt given for the plaintiff, with 50“. damages: but the day's 

defendant had moved to Tet it aſide, and to have a new trial. Leven 

It was argued upon Tue . 25th April 1769; and again, upon Lee d 
SGrlaturday the 29th: this Gays Lord meg ones delivered the L wo 
pPʒfpinion of tbe Court. b e | Bret 
I he an) 
The general ſubſtance 4 the ens -was, That the ee be rec 
{which were of the value of about 1200 J. and originally be- comm 
longed to one Fobn Loveday, but had been mortgaged by. him to Ha 
x plaintift Hargrave, who had alſo got in a prior Les ha 

t of them,) were upon ſale by AUCT1oN, for the benefit hug x 
Fare the prone retpeflively intereſted, and IF their Joint. agree- R 


K | | 2 . - . 
5 Tetth 9 Gz. 
be aden was aftually begun 1", 660 Cine perſons 
be ee root doe; 
14 


* 
1 


gree o 


1 
ne 


Lee, his client, give him any authority to ſay, „that there 
& was a docket made out for a commiſſion againſt him,” nor 
« that his name would be in the Gazette on the Saturday 
„ evening following: neither is there ye? any docket or 
commiſſion, nor has his name yet been in the Gazette, How- 
ever, no actual malice was either alledged or proved. But 


the counſel for the plaintiff inferred malize, from his falſe aſſer- 


tion, which was merely his own, without any authority from 
his client; and which (they faid) he could not but knew to 
be falſe, as he was himſelf Mr. Lee's attorney, and the perſon 
to be employed in ſuing out the commiſſion of bankruptey, if 


it had been ſued out at all. It appeared, upon the evidence, 


that one Balland had recommended Le Breton to Lee { Love- 
day's creditor) to take out a commiſſion of bankruptcy againſt 
Liveday who in fact was then become ; bankrupt ; and that 
Lee did ſend Le Breton to this auction, to declare © that he 
would petition, and make him a bankrupt that night.“ Le 
Breton was not at all known to any of the parties: nor had 
he any knowledge of theſe affairs, other than the information 
| he received from his client Zee. The fact of Loveday's having 
committed an act of bankruptcy before he made the mortgage 
to Hargrave was fully proved by Bolland: and it appeared that 


. 


: Lee had notice of it from Bolland. 


__ ,, THE, COUNSEL for the defendant offered an objection 
which did not go to the merits; and was eaſily anſwered. 
They ſaid, the action was founded on ſpecial damages: and. 
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N 1769. therefore the names at thole par N who would otherwiſe have 
— been Purchaſers, but went off from it upon the ſpeaking of 
| (EGRAvE theſe words, bu we to have been ſpetified ; whereas this de- 
AEB Uaration' only charges thus—© Whereby divers perſons who 
Tow. ©” „ Would have purchaſed, e. 1 naming any one who 
went off from treating about the purchaſe. | | 


The _ was, That i in n the 7 of. this: tranſaQtion ; it 
ws inp le to ſpecify names. The injury complained. of is, 
that the bidding was thereby dd 2 We No Fr 
can tell zwho would have bid, and who would not. The aue- 
tion ceaſed; and every body went away. It could not be 
| known who would have been N or purchaſers, if it Had 
/ „ not been nnn | 


Taz MAIN QUESTION wes Wihalhes ihe defendant | 
was juſtifiable in having ſpoken'theſe words upon this occa- 
ſion, as a meſſenger from and agent for the creditor of Loue- 
day; not having confined himſelf to the meſſage he was au- 
thoriſed by. his client to deliver, and.the declaration he was 
ſent to make on his client's behalf ; but having added to-it, 

of his own head, other aſſertions which were not true in fact, 
nor given him in charge by his client. For, ſuppoſing him 
to be excuſeable in executing his commiſſion, as Mr. Lee's at- 
torney or agent, yet he had exceeded the bounds of it, as well 
as the ſtrict truth: which was urged by the plaintiff's coun. 
ſelf, to imply malice in the gs himſelf Fan. 


TRE CovurT ſeemed, upon the two firſt mentioned 
days, to have no doubt but that Mr. Le Breton, who atted 
as agent for the creditor, would have been excuſeable, if he 

had only delivered his client's meſſage ; and that if the cre- 
ditor had been himſelf preſent and had ſpoken the words of 

his own meſſage, he would not have been liable to an action 
' for giving a notice neceſſary to. be givem in order to pre- 
vent a purchaſer's title from being good againft him for want 
of notice; and that malice ſhould not be implied, where the 
words ſpoken are true, and the ſpeaker. claims title. But 
whether Mr. Le Breton was excuſeable for what he voluntarily 
added, beyond the limits of his e. they took a few 
n to ae | 


- bel. 


Lox MANSFIELD now Geclared” the refult of 
ore conlideration. 


Tat QUESTION is, << Whether, upon the 8 the 
e plaintiff ought to recover againſt the defendant, upon the 
* eircumftanccs of this cale.” N ts 


, IB 
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It is to be conſidered; in Whether: 
4 action would have lain againſt Le Breton, the attorney for 
«.'the creditor, if he had only delivered the meſſage in bis 
«client's own' tors; and 2dly, Whether the variation 
« he made from them will ſubject him to this action.“ 


As to the firſt—we are AL. L clear © that it would n He 
is no more liable to the action, than the creditor himſelf would 
have been. He was ſent by Lee, to make this declaration: 
and gut facit per alium, facit per ſe. But the plaintiff could 
not have recovered: againſt Lee: for, to maintain ſuch an 
action as this is, there muſt be MALICE, either expreſs or im. 
pied; and the words ſpoken muſt go to defeat the plaintiff's 
title. Whereas here is n9 malice, either expreſs or implied. 
The words of the meſſage ſent by Lee are true: and they pro- 
ceed from a perſon called upon to give notice; either to pro- 
tect his own property, or (what is his duty as a moral act, ) to 
ſave another from being cheated. - Lee had notice of Loveday's 
bankruptcy, from Bolland. Lee had an iniereſt in the fund: 
and he was intitled to take out a commiſſion againſt Loveday. 
He reads an advertiſement * for the ſale of Loveday's eſtate.” 
He was thereby called _ in order to preſerve his own in- 
tereſt and that of the reſt of the creditprs, as an honeſt and a 
prudent man, to give this notice. For, if the eſtate had been 
purchaſed without notice of the bankruptcy, ſuch purchaſer 
would have been protected by a ſatisfied term prior to the act 
of bankruptcy ſtill ſtanding out. When an auction was ad- 
vertiſed and was proceeding for the ſale of this eſtate, with 
intent to cheat purchaſers by a falſe title, ſhall not he, as an 
honeſt man, give this notice, and prevent iniquity ? | 
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But here, this man Lee had a property of his own, to ſe= 
cure: he was a creditor of Loveday, and intended to ſue out 
a commiſſion. fab} dee e 5 PII 
Me are clear, that under uch circumſtances, malice cannot 


2 | 
\ : 


No action lies for giving the true character of a ſervant, 
upon application made to his former maſter, to inquire into 
his character, with a view of hiring him: unleſs there ſhould 
be extraordinary circumſtances of expreſs malice. | 


Another ground to maintain ſuch an action as this, is © that 
« it muſt be ſuch a ſlander as goes directly to defeat the plain- 
* tiff*s. title.” But in this caſe, the aſſertion does not go ta 
deſcat the plaintiff's title. [Which his Lordſhip ſhewed by an 
1 9 induction 
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Hax 


os. i bos 


e authorized to ſay in poin 


«vary 
«5 

that his client had fold him “ that he would take out a com- 
4 miſſion that night.” And if he: had done what he told 
Le Breton & that he would do, Loveday's name would have 
been in the Gazette on the Saturday evening following. $0 
that there was no material variation from what he was com- 


miſſioned by his client Lee to ſay. Nor did it make any dif- 


ference with regard to the plaintiff. or his title: for, Loveday 


tas then become bankrupt and liable to a commiſſion; which 


tion for this verdict; and that it ought to be ſet aſide upon 


Monday 8th 


May 1769. 


(1 Black. Rep. 
673. 8. C.) 

In caſe of an 
abſolutely 
ſtinted com- 


commiſſion might have been taken out upon that day, and 


the bankrupt's name inſerted in the Gazette of the Saturday 


Wr are therefore ALL of opinion, that there is no founda- 
payment of coſts. _ 


RULE made ABSOLUTE, for ſetting aſide the verdick, 
and having a. new trial, upon payment of coſts. 
Fall ver/us Harding and others. 


T | Fr 1S was an action in replevin, for &ifitaining fifty-one 
2 of the plaintiff's ſheep, upon a waſte or . called 


M bitmanſlie Down in the pariſh of Odibam in Hampſhire. 


mon, in point The defendants avow the diftrels;.: becauſe the defendant 


of number, 
one common- 
er may diſtrain 
the ſupernu- 
merary cattle 
of another. 


Harding was intitled to a right of common, in zeſpett of ten 
acres of land in his poſſeſſion, for two ſheep for every acre of 
thoſe ten; and becauſe the ſheep were doing damage to that 
right, the defendants diſtrained them. 


The plaintiff pleaded (by leave) four pleas in'bar ; alledgin 


different rights of common to himſelf : upon three of which 


pleas. there are iſſues joined. In the fourth of them, the 


plaintiff derives a right of common to himſelf as tenant of | 


eight acres of land in that pariſh, with the like limitation, 


fully diſtrained them. | . 


that is, for tio ſheep for every acre : and being poſſeſſed of thoſe 


eight acres, he put ſixteen ſheep into the common; and in 


that right they continued therein, till the defendants wrong- 
Ko 


* 


” 4 - 


James: 
lider,” 


title « 


' 


* 


„To this plea in bar of the  avowrys che defendanta (he 769 1 

avowants) after admitting the plaintiff s right of common 2 
pleaded by him, reply that at the time of the diſtreſs, the Hats W 
plaintiff had ſixteen Ne eee o, abo , Hannu 
es the ſixteen which the defendants diſtrained: and that and others(© 7 


> 


the defendants left the firſt mentioned ſixteen to uſe the com- 
mon; and only diſtrained the--ſuperaumerary ſixteen with 
which the plaintiff had overcharged it of his ow-n wrong, and 
which were doing damage to Harding in manner and form as 
alledged in the avowry : (which allegation in the avowry. 
concluded So that Harding could not enjoy his common 
« in ſo large and ample a manner as he ought.“ 9 M8] 


385 55 


70 this replication the plaintiff demurreddd. 


pu nn th Burland for the plaintiff, and Serjeant Davy for the 


hy . 


> 


Tux QUESTION was © Whether one commoner can DIs- 
« TRAIN another «commoner's cattle, with which he has 
« overcharged the common beyond his /tinted number.” - 


Serjeant Burland argued that he could mot. He has a 
right to diſtrain the cattle of a STRANGER damage-feaſant : 
but he has not a right to diſtrain the cattle of another com- 
moner ſurcharging. | | . 


Bracton, lib. 4. p. 229. 22 Aſſiz. pl. 65. F. N. B. 125. 
Gadbolt 122. Coney's caſe. Fitz-H. Abridgment, title * Ad- 
„ * pl. 6. the note: (S. C. with 22 Aſſix. pl. 
bs.) Yelv. 104. Hoddeſdon, Miles v. Grefil: (Vide Cro. Fac. 
195. S. C.) 9 Co. 112. Robert Mary's caſe. Style 428. 
Bronge and More. 1 Lutw. 10%. Haſſard v. Cantrell, 2; 
Lutw. 1238. Dixon v. James. Freeman's Reports 273. S. C. 
2 Lord Raym. 1186. Follet v. Troake et al. | 


| Serjeant Davy, premiſing “ that a commoner may un- 
« doubtedly diſtrain the cattle of a 'STRANGER damage- 
« feaſant,” argued that a /linted commoner who ſurcharges is a 
langer, as to the ſurplus number: and a diſtreſs lies againſt 
him for the ſurplus cattle. | 
46 Ed. 3. 12. B. pl. 13. 1 Ro. Abr. 665. title“ Diftreſs ;** 
letter C. /. 3. S. C. Serjeant Gould's note of Dixon v. 
James : (which ſays “ that the Court took time to con- 
lider,”) . Yelv. 129. Kinrick v. Pargiter. 1 Ro. Abr. 405. 
tile! Commoner ;” pl. 6. between Trulock and White. 
| | Freeman 
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40 Grind eve 1 ſuch a caſe un 
— give the opinion” of the Court * 
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blen Lonpskir 5 declared: Add opinion; a+ 
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” . wat; 


pon this . the i eidg. Eden as for the plat 
tiff, was That the "defendant Harding having no greater 
| Intereſt in the place in which Ee, than à mere right of * 
mon, he could not lawfully drain the cattle of another am- 
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medy muſt be either by a writ of ores png oft I 
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/ | elbe hand; it was cited for the e e 
That this being a ſlinted right of common, the ran ang 


might lawfully: diſtrain nee n 1 
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Io deduce this elde it was; in the firſt place, al- 

1 as a general and eſtabliſned propoſition, “ That a 

commoner may undoubtediy diſtrain the catele of 2 

1 STRANGER:” and then it was argued, that in all finted 
rights of common, the ſupernumerary cattle have 9 colour 

right to depaſture upon the common; and therefore 

properly be Dank dered as the cattle of a mere ſtranger; 1 

2 may be diſtrained by any of * eommoners. 
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For this purpoſe, an authority w was cited from the year- 

book of the 46th of Zdw. 3. fo: 12. where, in replevina the 

ems pleaded firſt, <. that the taking was in another 

lace ;** and in order to have a return, ledged c that the 

« plaintiff had common for ſo many beaſts only ; and that he 

« put in more than he ought; and . the” defendant 
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of the oy; one a cuſtom ( for the lord to enjoy: the | 
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tom againſt the lord. Telberton moved in arreſt of judgment; Ar 


ay cattle! of the lord in the lord's own ſoil. But-accord- :- 
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j any other n; and c a commoner m 
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commoners as poſſeſſed of the whole veſture of the land, = 
Lannias-day ; ſubject only to the lord's privilege of putting 
three horſes there; that is, by turning the [tables upon the 
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of the common. And the reaſon there given is this— 
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Inthe eaſe of Haddeſeen 1. G Hite: 104-it was 
by all the Judges, „ that if the 2 K ſurcharges the 25 
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„ the commoners can not drive the lords beg out 
« may difſtrain the cattle of a /iranger, or may drive them out 


rp ng e e e e ee 
- But if there be no cuflan to exclude the lard totally u ng 


him as for puting his cattle- there: and though he over- 

the common, no caitle of the lord's can be deemed 
treſpaſſers, or the lord g firanger in his own: ſail- The com- 
moners therefore could have no authority i in themſelyes to take 
an immediate and ſummary execution againſt the cattle of the 


lord, by diſtraining them damage-feaſant, as they may 1 


1 * theſe caſes therefore which were cited for the * 
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the . — is clear and ſelf-evident, (for, it requires no 
jugment or proof, to decide whether twenty are more than : 
1050 and i in ſuch” a right of common, there would be no 
auf of right for the overplus number: but in the lather” | 
ale, where the number of cattle to be pa Acpends on the 
nber of acres which the commoner is poſſeſſed of, it requires 
ahm to determine the proper proportion or number of . 
citle, that is, an admeaſurement of * commoner's land. 
ard when the queſtion depends upon a collateral fact, or upon 
a matter of N the party intereſted can never be a com- 


petent t judge in own cauſe. 


The ** 1 for a commoner, Ks the cotnmon 
vn overcharged, were theſe two v. If the ſurcharge was by » Bratton, 
the Jorg, the remedy was by afſiſe : if by another commoner, the lib. 4. p. 24%. 
rief f was by a writ of admeaſurement. But in Robert Mary's F. N. B. 1395 
caſe, (9 Ce. 112.) it was determined, © that an action on the 85 
* caſe would lie. And that action may be maintained, either 
wank the Jord, or againſt a fellou-commaner. But in all thoſe 
remedies, as the lord, or the other commoners, have a colour 
ef right, the. queſtion. * Whether he has exceeded that right” | 
ult be determined by an indifferent and competent juriſdic- 
don, and not by the commoner bimſelf. ehe commoner 
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e fame oh 1 f 75 as  levancy_ and couch- 
oy" ; and it 1s 202 eſtabliſhed © that Where the right of 
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 horſe-matth. The agreement was, that each ſhould ſtart his 
mare; and that if either ſhould refuſe or neglett, he ſhould 


the defendant five ns beforehand, as a conſideration to 
induce him to make the match. The; defendant afterwards 


covenant, in the defendant's not ſtarting his mare. The 
cauſe was tried before Baron Perrott,. who conſidered it 257 


| Cos” wat liberty to move in arreſt of judgment. 
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Bidmncad verſa Gale the younger: © 
ORD ein o be . lde br ht tay of 
ws On) delivered, the r of the Court ia this 


- art _— o 
4. 


11 was an . of covenant W upon Ache to run a 


forfeir and By 251. to the other. So that it was a match for 
251, each fide; play, or pay: but the plaintiff was to par 


refuſed to run the match. Whereupon the plaintiff brovght 
this action againſt him for the 25 l. and afligned the breach of 


match ffor 50 and directed a verdict to be found for th 


A motion in — of 3 was e made, on 
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Te deſendant 5 4 endeayoured to . that this was 
galy a match for 25 J. as neither party could loſe more than 
that ſum; or, at the utmoſt, a match for 45 J. as the total of 
both ſums riſqued amounted to no more; for, "there" was 719 
riſque remaining upon the five pounds which the defendant 
had received from the plaintiff, and had ſafe in his pocket, 


vithout poſſibility of loſing it upon this match. 


The plaintiff's counſel argued, that the ſum run for was 
mot manifeſtly My pounds; and that the advancing five 
pounds certain made no ſort of difference: the plaintiff only 
= the defendant 5 J. to run a match with him for fty. 


Taz Cour, as it turned upon the conſtruction of 
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HIS was à rule to ſhew cauſe why the following 
order of ſeſſions (made at the general quarter - ſei- 
ſions holden for the city of London, at Guildhall, on 
the roth of January 1769,) for guaſbing a rate made for the 
relief of the poor of the pariſh of $7. Bartholomew the Leſs; 
London, not be quaſhed for the inſufficiency thereof. 


+ 1 *** 3 
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Wax AS at the general ſeſſions of the peace Ec, bolden 


for the city of London, at the Guildhall within the ſaid city, 
ol Monday the 16th day of May in the eighth year of the 
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Friday 26th 


May 1769. 


Neither go- 
vernors, ſer- 
vants, nor the 
poor in ho{pi- 
tals, rateable 


to 


reign of our Sovereign Lord George the third &c, the mayor, 


commonalty and citizens of the city of Londen, governors of 
the houſe af the poor commonly called S7. Bartholomew's 
Hoſpital near Weſt Smithfield London, of the foundation of 
King Henry the eighth, did exhibit their petition and appeal, 


ſetting. forth; „ that Sr. Barthalomew's Hoſpital, ſituate in 


«the pariſh” of St. Bartholomew the Lefs, is of ancient and 
* royal foundation, granted and eſtabhihed' by _ Henry 
the Eighth, for the relief of | ſick, lame, vr and 
* difeaſed POOR, wherein ſome! thouſands of poor objects 
* are annually relieved and cured ; and that ſoon after the 
« great fire of London, houſes and ſhops were made in the 
* ſaid buildings, within the cloiſters and precinct of the 
© hoſpital, for the convenience of the inhabitants of Landon 
1. in great diſtreſs for houſes,) who occupying the 
« {ame as tenants to the hoſpital, for their own benefit, be- 
came rateable and chargeable to the r-rates ; and that 
about the year 1730, ſome of the ancient buildings and 
„ wards of the hoſpital, and ſome of the ſaid houſes and 
* ſhops, having become ruinous, were pulled dawn ; and fince 
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liberty and precinct thereof; which Ss ſaid" church. 
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tion 3 wiz. 541. for three years rent*commentcir) at La 
day 1765 (when the affignees abandoned the malthouſe,) and 
2 ing at 17685 and one guinea for coſts of an action 
| I againſt” him; * making together 351. 13. And) al- 
—— the plaintiff might- have come in us a creditor under 
br ylang under that decree, and have proved the whole 
thereof; yet he only came in as a ereditor for 
the faid ſum of 28 J. 14. part thereof, and hath received two 
Andes thereon, amounting to the ſum of IT l. 7nd 
hath brought his action to recover, the ſum of 43 1. 14 being 
Den 2 el e 
45. f 4 «thx: 7a 0 


7 * which was nt hg. een Far — A 
Chancellor, on the 19th. February following. The ſeveral. 
breaches of covenant aboyementioned- happened ſubſequent to 
the act of 3 and the defendant's obtaining the ſaid. 


The queſtion ect is —4 Whether the een 0 i * 
« to recover,” . | 1. dr 
This reſerved caſe came! before the Court. ou J 16, PU 


the zoth of May; when Mr. Juftice Yates obſerved, that the 
proper queſtion of debate would. be 4 Whether. the bank 
« rupt being deveſted of his all, and diſabled from paying aby 
« thing, is 1 allo DISCHARGED fer all covenants,”* a 
this queſtion can never come to a determination 7 of is 
Me. The demurrers ought to have been argued fir 3 7 
then the queſtion would have properly come before the Coe 
—<« Whether the bankrupt is not Aicha ed from the expreſs 
«. covenant, when he is rendered abſolutely bal able of per- 


4 forming it, by having ſurrendered his al to > bis credito N 05 
« under the commulſion, in e e to F. ſtatute . 8 ies 
a cerning bankrupts.” Fe is «DN NÞ0199 3 9 is 

The Court agreed that nothing ou be done ey | Nei 
Nie, to determine D Frs gg Ttintasbm Of gone! 80 denaki 
n s HEE 107 1 d s baus bis unc 

The vals 0 at 7 mf prius was therefore ordered te and ing get 


my till the demurrers ſhould be WR” 8 - 
Mr. A. 


he ter kalt th 
1 N ry ollen 5 5. 45h wh + 12 70 . 
IE 4 n 0 A? {the ** a” ; 
FE, fig þ i the pleas * That the cauſe of de. 
* 7 +. orgy 
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80 ns — the plan MER 


1 N A* 83 
11 FS; * ; 


bas "A — en af ben e 

The plaintiff can not be barred of his udien orfierwiſe th 
by 5 C. 4. c. 30. § . which diſcharges conforming bank- 
i debts dye. ow owing: at the time of their becoming 
11 But A cg roy — 

18 6 ea 1 alledges « t 

« the caule; — aGon accrued before the bankruptcy. But 
the evidence proves © that it did not ariſe till _ It was 


| contingent till after the dtn. | 


Mr. Juſtice VaR No doubt, the aft deck not diſcharge 
the bankrupt from contingent debts. But as it deveſts him of 


1 
e 
v. SEW ID. 


/ 


his whole. eſtate, and renders him abſolutly intapable of per- £ 


forming the covenant, it would be a hardſhip upon him, if he 
ſhould remain ſtill liable to it, when be is able by the act 
of parliament from r it. . 


Mr, Mansfield —Then, puring = "REF _ 8 at 
ni prius out of the queſtion, and taking it up upon the two 
«her pleas— This is a covenant by the bankrupt, to indemnify 
the plain bo 15 e en contained in a leaſe; which 
leale was er d (th pang with all his intereſt in it, to 


the Aru for 
corenants to indemnify the aſſignor. 


: 


(the defendant's) 10 benefit; and he 


Thi Speed 16" inen) the aſſign . 


with all his . intereſt to him; and to pay 700 rent, and repair 


the premiſes now become his own ſole e is but juſt 


and reaſonable : and the bankrupt can not be di 
i; the coyepant l an. expreſs obligation. 


And there is no more hardſhip i in ſubjecting the pages ; 


to this mand, that to any other ee demand. 


e there any difference hetweer the: bankrupt'2 un- 


. from 


dertaking to indemnify againſt his aten not paying rent, and 


is undertaking to ena iT" Gy Le, > not Ln. 
ng, zent, 921910 171900 


« #/ 
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: Are not a b 
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CFR r a n 2 Stranve 868. 7 bs H 
e Spartes. 2 Stra. 1043. Hockley v. Merry 2 Stra. Foo. wy | offla 


| 8 Tarent 2 2 


where the breach of the condition is ftei 5 
TT .. I 
2925 L 24s 2:25 wth 2 INE =_ dant 
In this action of covenant, three breaches at be ho 
for — —.— of 1 rent ; _for not \ kepagn in "Mit ; oth 1 
* F Ne uo eu. 05 
S 131 bare EY 
became a bankrupt; and had ſurrendered 1 is pvp un- 1% 
der the commiſſon, and aſſigned chem to e and WE 
\ wen act it is n him to e covenants. 52 
A 1 bose 1075 covenant, Sen the 4 , 1 
os law oy takear the 3 bon owns. nd. —_— * in Worb 
Tube OA is * theſe 3 1 *. 
mere? queſtion is + Whether the plaintiff can call upon 25 lber 

« defendant,” for the 1 of his Wanne | 

; H 
He argued * the Satentien of = le iſlature in the bal. wink 
rupt acts; and the deci ee of < Fore TIN in t of 0 hs 

; akte. 5 7 | 2 This 
' "The flatute of 34 U 35 U.1 3. 2 4. e ve v4 
conſidered bankrupts as criminalt: * modern ſtatutes have Mr. 
only conſidered them as N N Fi Vi de $ 6. & creditor 
c. 30.) continge 
I . 2 proye it. 
The bankrupt is not now the real tenant. He is fo de- 5 2 
tor that he has 10 .remedy againſt the aftual tenant :- 12 he 
therefore n not to be W himſelf. SB creditors 
The laiidlord i is under no hardfhip : for, * may enter, for Boſidls 
breach of the covenant to pay rents and $M the covenant. to elved a 
repair. . | | e 0: Ne” mech aga 
o treated 
In . caſe of 1 v. Ma Fs 7 5. A leder for aba; 
years covenanted - to yield up at thè end of the term. e rent © 
entered by an elder title. Th he defendant was holden.to be ahther; 
diſcharged of his covenant. For, if the” l is gone, 997 e, 
obligation is diſcharged. _ eee 8 e 10 Mer, 24 
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Mere the land is gone; and ths bert 


rupt 4 
| ie, 5 to 1 


ely game, _ of EY 
herefore he ought not to 


gut bas the ; enjedin are en 
dant: he can never 3 them. 
n oe og, 


N ht N VERT « that the ks of action a Ee | 1 
« crued before the bankruptcy.“ And this, he ſaid; might | | _ 
collected from. 5 G. 2. 6, 30. and the caſes determin upon $513. 
it; and. it Was the idea ant intention of the Tegiſlature : though. 11 
1 Kno es ved; the words were againſt "Him? He ene RIM 
Stra. 949. 1 facarty v. Barrow; and 2 Ferd. 1 196. Grabam #4 
v. © Bento He owned that the anonymous caſe in 1 AH, 
þ, 14 4. was a ainſt him. But that, he ſaid, was afterwards 
orer-ruled, on 6th Auguft 1 7 57», ex parte Talhat, before Lord 
Mithington. He alſo mentioned a caſe of Francis v. Tut 
rah in Chancery, laſt Trinity Term, before Lord Camden,” 
in Hagen's 7575 6 . And he faid, that in all theſe | Way 
cies, "the words of” 38 2. c. 30. were Den with * | 7 | 1 
* | $20. ll 
Hwy eee was Bat at us 1 060 the We and what : 1 
. be afterwards due, G have been liquidated. ; 5 | 
This covenant might have been conſidered as a ſecurity 15 1 
the rent. 3 | | 1 
"Me. Aux, aftually a came in "hier the eetimbiſod, as a 95 8 
creditor for this very demand. Conſequently, it was not a 7 
contingent debt. The Court of A rats has let him i in, to 17 
poye 3 5 n 
me dne bare 0h In boveridht deres to tte — 3 {ji 
creditors : therefore lie fimfelf ought not to remain liable. 1 
Beſides, „ Mr. Maj bag come in and claimed, and re- .- 11 
che d dividend under he decree, he ought not to have a re. 1 
medy againſt the defendant's perſon. It is an oppreſſion; and is 7M 
ſo L in 2 Peere Miliams 395. He has already made his Z 4. — 
a Mig; ant therefore oupht to be in a better ſituation than 1 Ho 
te rel of the creditors; and have it in his power to take gut * 
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„ al 
ther commiſſion l che unfortunate | ankrupt. 1 ay \ 


Mr, Mangel in reply—As to wie Mr. Gre Has laſt kia” 
Le expreſs words of the act of Parliament are That the 
Vor. IV. Mm 2 « bankrupt 
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Nothing appears upon the preſent: record, whereby this cove- 


Trinity) Termg Geougt = 
be diſcharged from all debts due or owing af 
< the time of highecoming.bankrupt2” 4.4 1, 


J The conteſt before the Lord Chancellor was i bet! 
the aſſignee. and the . creditors ; not between the aſſignee a 
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39 * 
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As to the hardſhip—lt is juſt tho ſame as in other contin- 


Ik it had been the intention of the bankrupt laws, that 
contingent debts ſhould. be diſcharged, the legiſlature would 
have uſed other language than they have done. This man 
has expreſly covenanted to do theſe things: and therefore he 


-- T agree « That the act of law ſhall do no man an.injury.” 
But that does not apply to the preſent caſe. No more does 


| Upon his plea, the plaintiff can not be barred. _ 


The preſent plaintiff cart by ns means get rid of this leaſe, 


nant to indemnify, can be diſcharged. 


Tur Cour were clearly of opinion, That as this 
was not a caſe between leſſor and leſſee, (in which cals it 
might have ſeemed hard to leave the leſſee liable to the cover 
nants, when an act of law had deveſted him of the emolu- 
ments, and veſted them in his creditors;) but a diſtintt, de- 
tached, collateral, independant | covenant and contract be: 
tween the plaintiff and defendant ; and the plaintiff could have 
had no remedy under the commiſſion ; the bankrupt was not 


diſcharged by the certificate. It is his own expreſs colla- Doe, 


+ teral covenant ; not a coyenant that runs with the land. A 


Judgment ought to be for the plaintiff.” 


third perſon ought not to be prejudiced by the bankrupt 
The plaintiff could not have been admiited under the on 
aye 


miſſion, to have proved this as a debt; for it was 1 à 
at the ſime of the bankruptcy : it might, perhaps, never ha 
teen one. JJ. P3115 Hee hs HE 
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Slaughter Eſq." verfur Bradock. 


THAN tis, crigitally laid in Landi, had been changed I. trantitory” 
"= to the county of the = 4 Cheſter, upon the common actions, plains ' 
efidavit, on the motion of Mr. Aſbhurft, made on behalf of fine She. 
the defendant. 10 fy . 30 ay WR. Tp 
BN | nue w he 


pleaſes. 
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Mr. Wallace obtained a rule for the deferidant to ſhew cauſe 
why Mr. Aſbhunſt's rule ſhould not be diſcharged ; on affida- 
vit « That the cauſe of action aroſe on a by-law of the city of 
4 Chefler 3 and that it could not be fairly and impartially tried 


Mr. - Aſhhurft, on behalf of the defendant, now ſhewed 

eſe againſt this rule. He did; not pretend that the city of 

Geller was a proper place to try the cauſe in: but he urged 

the great inconvenience of Eng up the defendant's wit- 

neſſes from Chefter to London; and propoſed that the venue 

ſhould be laid in ſame county adjacent to Cheſier. But a 


e MANSFIELD obſerved; that that could not bes 
becauſe the cauſe of action did not ariſe there. | Vide poſt, p. 
2450. Waddington v. Thelkuell Eig.] TT . 


Tux Cour held, that as the action was tranſitory, 
the plaintiff had a general right to lay it where he — 8 
and the venue ſhould not be changed, if it ap that the. 
county in which the cauſe of action really aroſe was an 1M» 
PROPER county to try it in. And therefore, 


. Mr. Wallace's RoLE was made abſolute. 


Doe, Leſſee of Hardman, verſus Pilkington Sad roth 
£ and Ruſſel. „„ 769. 
I E] ECTMENT—A rule had been made upon the defens Amendment 


dants, to ſhew cauſe why, upon payment of coſts, the de- — 5 
claration delivered in this cauſe ſhould not be AMENDED, by even in the 
Iriking out the words “ Firſt day of May in the year of our time = the 
* Lord 1759,” and inſerting, inſtead thereof, « Firſt day of prevent being 
* November in the fifth year of his ſaid Majeſty's reign;“ and þarred. 
by the ſtriking out the words Thirtieth day of April, and 
nſerting, inſtead thereof, the. Thirty-firſt day of October; 
ad alſo by ſtriking out the . Firſt day of May in the year of 
our Lord 1759,” and inſerting, inſtead thereof, © faid 
* firſt day of November in the ſaid fifth year of his ſaid Ma- 

" Flly's reign: upon the motion, . 
N M m2 Vet 
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5A Nn caſe was ſo ' circumſtanicad, hat ping 
ohh Mo | wogkd hie bren "barred by d fines, if dhe had been put 

ö to bring a new ejectment. For, the 3 Was 
delivered four years ago when the deſendant plead. 
oaths but nothing had been done ſince ; the plaintiff 
6 — been ſtayed by an injunction out of Chancery, 
which had been but lately diſſolved. The & jectment 
was brought upon an entry made to wor a fine: 
and the Plaine w Was nom out of Aen. anew 


„ 
3 


POL ral the 6 6th of this FRY Mr. oth IP 


caul 3 x roy thus amending the declaration by altering the 
time of the demiſe ; and cited Cartheu 178. Bennett v. Gan- 

1 4 : where leave was prayed | to amend the declaration, by 
i 


+# & 7 #Y «& > + $$ 4 - ©hY:.5 


tering the time f the demiſe but it was refuſed; "becauſe, 
the By was altered, that would: make i it a new' demiſe: | 


| * don't find. "He Alſo ted! P. A* wm 27 B. 7 Caſewarth 5 Thom; 


this caſe . which, he ſaid, was x like determination *. 7 1 


amongſt m 
own dates.” But in-r Ventr; 361. and 1 Show. 207, Holt Chief ts held it nof 
amendable. So is 2 Barnes 13. Prixer v. Serutton. * was eng m. Le- 
thieullier, v. Hanbury. M. 5 G. 2. B. 0 


2 — * 4 * . F = #4 2 * 


T. In the ato In 2 Barnes, 1 3 t. Driver, * ee v. Seruttat 
* ts pol. it was denied to amend the demiſe in point of time; 
. and ſaid to be never done without conſent. And in 2 Barnes 
154. Roe v. Doe, on the demiſe of Stephenſon—© It can't be 
6 amended 1 in the demiſe, or other matter of ſubſtance.” | 


. He eited, likewiſe, Carthew- 401. Pulefton v. ue. 
5 Mod. 332. S. C. and 2 OO 1211.  Goodlitle v. A9 


Molt. 


On the other fide, foe the caſe 1 Ain v. Parti, ante, vo 
2. p. 665.. where all the Judges unanimouſly held“ That an an 
« ejetment was to be conſidered as the fi&7itious form of an 
ac action invented under the control of the Court, for advance- 


ment of jules; and a mode to try the right in queſtion.” 


And it was ſaid, that on 1 5th Auguſt 1768, Mr. Juſtice 
Yates, ſitting in bank at Lancaſter, ordered a declaration in 

| ejettment to be amended. There was alſo a caſe very liberal 
in favour of ejectments, which was not mentioned at all. It 
was Small, 2 dimiſſ. Baker, v. Cole and Skinner, in Nan tem 
4761, 1 G. 3. Which fee ante, p. 1161. 5 Ay 18 


Mr. Juſic Yoke * Mr. Juſtice Asrox thought 15 
plaintiff's eing out of time to make a new entry was à reaon 


Ver amending ; and cited the cale of The age ont of the og 
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The demiſe is . of form: 
een like a real 
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«It appears upon the affidavits, "that this ne ta 
) — a fine; and the demiſe is laid before the plaintiff had 
[won the pred Ren of "being laid ye the ry. | 
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Beach, qui tam, verſus Turner. 


N en having been brought for exercif ing the trads of 

4 currier, without having ſerved an apprenticeſhip. It 
appeared upon the trial, that the defendant was only a jour- 
neyman. Whereupon Lord en nonſuited the plain- 


] if, And 
: This was 8 a 1 en upon Eliz. c. 4. H 31. © Whe- 
1 00 ther the ſtatute extends Nr or on to maſters.” 


On the laſt day of laſt term, Mr. Solicitor General {Dun- 
4 ning ) counſel for the plaintiff, obtained a rule for the defen- 
, ant to *ſhew cauſe why the Fm of nonſuit "ſhould not 
a os alide, and a new trial had. ROSS ket 
It 


Mr. Mulas. bn behalf of the bea hide Nhewed cauſe! 
He infiſted « That a Journeyman is not within this ſfatate ;* 


and cited Hobbs, qui. tam, v. Young, 2 Salk. 610. Carthew 


| 162. S, C. [It is alſo in 3 Mad: N 22 179. and 
8 Hao. 24172 266. * : | 
uk exc 274 5 ie, M m 3 8 | "Mr. 


v. Widmare, in 2 Ferd. 890. Land alſo, more $ 
51 Where the 
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* Vide ante, 
I162. Small, 
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WN. Solicitor General and! Mr. Wilber, in 
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BI ICH AV | to the maſter ; 5 and that both of a are within the true 
v. pax! 1 and ſpirit of the clauſe, and even within the 8 5 
k e ef it $60; For, the words are in the diefunctive - It 


AAN 


<:ſhall net be lawful to ſet up, vectipy;” w/e or extreije;” 
| Now the ſervant uſes and exerciſes the trade or occupation 28 
much as the maſter, 2 ugh perhaps he can't ſo well be aid 
to ſet if up: and therefore the legillature adopt che word: 
« uſe or exerciſe” the craft, myſtery. or occupation. They 
cited n v. Ma (ine may." be. ſeen 5 a6 wel, I, 


Be wy 3 7 | 
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SY A e ack of the 6550 ide 

FER I was of at Guildhall. There is a great difference between 

ting up a trade; and working in ty BS. man 2 may, met 1 it, 
1 3 


This at of Parliament meant to prevent es 126 
ing up the trade, bein unqualified for it; or employing 
perſons: but it did not mean to bet a penalty. again 
. Be Aj e does not N 227 PALS 
-I am ſatiohed that 2 ſpirit of Fa ad means to 
1 lg the maſter only, from ſetting up the trade, himſelf Ag un- 


qualified; or employing TS 1. but that u was 
not intended _ RPO: amelf. 
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|. ; od 55 DE The Covnrt 8 the 3 "a le, deſired 1 12 
ui 5 into the bales; particulatly 1 in Sir John Strange 
Aube T. buck FOE" — V. N ta e v. 


Gun, 


— es : 
8 — 


ne 
rule, argued that the act Extends to the Journeyman} as well bs 


dab dä 


It it is 
it into : 
a great 


W 5 T 
Changi 


a _ 


there 'att 
v. Gwy 


Tunieyg Tenn g nn 


dage- fn be ;\.anka later caſe in e s 

eee e 55 rok 
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Mr. -Kenyon' anſwered; that though | « ſhould 

changed into a Milch county, yet the er would be di- 

Tefted-into- the next Engliſh county: ſo.thatjit would be WW 

tamount to changing it into aur ye Engigh ee e MOT > 


$1 


ier th #1 


* was mg tn order that Me. ne, might look 


63; vx 


x 8. 
. 5443 


01 the * following wick was ns 27th of May;) 
Lord MANSFIELD t ning, 922 Kenyon, that the caſes of mo- 
tons to change the venue into Wales, had been b into; : 
10 tht the point remained undetermined. * 1 


4 3 


HE 
2 


M ie! Ad bevel that it et not be 80985 


into the next Engliſh county; becauſe the cauſe of action did 


wt ariſe therg, Mr. Juſtice Deniſon, when at the bar, had in 
is caſes agreed to give material evidence in the Welch 

He ſaid, He did not ſee why it might not be changed 
mo als : and in the caſe of Richards et Us. v. Traherne, he 


mentioned the caſe of Sir Thomas Stradling v. Morgan, in Pl 


den 200. where the venue was laid at Cardiffe in Glamorganſhire ; 
and the venire Bhi was awarded to the ſheriff of Hereferd- 
Pire, the next a 2 g county, to ſummon a jury from the 
heighbourhovd of Leomynſter in Herefordſhire, which is the viſne 
next adjoining to the town of Cardiffe. The reaſon why it 
can not be changed into the next Engliſh county is (as jt was 
there ſaid) « that the cauſe of action did not ariſe in the ny 


to which it is prayed to be changed. 


Though the caſe of Richards v. Traherne was not deter- 
mined *, yet the arguments there uſed were very ſtrong for 
changing the venue into a Welch county. 


Mr, Hume Campbel 


the cauſe was Uber nds tricd at * ord 


It is a WY inconvenience, not to he at ' liberty to lange 1 ak a7 
i into a Melih county; ; but to be „ to Pug witnelles TE) m 211954 aus 


a bl diſtance. 


W Though Sir Jabs - made his 9 1 for 
changing the venue from London to Carmarthen, on affidavit 


wt ey 404 the be 


* Tt was ar- 
gued on Mon- 


day 12th May 

1755, by Mr. Price fa changing the venue from Middleſex to Glamorganſhire,) and 
and Mr. Aston (againſt chayging it.) It was agreed, that caſes 

were both ways. The rule was enlar {re but it geyer. came on again. I e 


I have a note 
of a- caſe in 
1 e in the — ir Tindale v. Guwynne; yet the Court this Court; in 


Trin. 1748, 


Pri 5the, 1 We the "fame point way twice diſcuſſed, both at 
9.5 1 8 085 but it was left, at laſt, undetermined.” Sir John Strange 


ere atteſtèd, that ne Court vrere n of the tule he made Mlolut te in Tindale 


1 Vo | 
281 Mm4 | would 


one TIE ee 
| u Wrong one. And fix or 


ſeven — a5. 


: » eros the Coin 


. 172 ** (a 25 


; Wee] to} rove | 14 that Was ho" 0 


45 e . 24G, 2 7 b note 1. 
ea 
Owen, | M-22'G. 2. Set v. Angel M. 22G 2. 


8 


. * v. 


ae 


A RULE Was therefore gated to eee 
e from 1 to 


this venue ſhould not be 
Denbighſhire. 


Jon MansFiELD faid 7 dd not at feb — why t the 
Curt ſhould refuſe to change it into the next Engliſh county; 
as the ſame reaſons ſeemed to hold for doing that, as for chang- 
to another Eugliſb county. 
him that there was a goed 
the . is 
from; and 
ale of changing it to the next Englifh county, they bow 
= in that form which is eſſentially requifite on ſuch motions; 
4 That the cauſe of action AROSE IN The county into 
the venue; and not elſewhere, 


5 . of the ſaid county, 6 w 1ere it was originally laid. YL 


ing it from one Engliſh county i 
2 Mr. Juſtice Deniſon had ſatisfled 
gen for refuſing it: ror is, that the form 9 
igiouſly ſettled, that it can not be departec 


it is prayed to change 


On. On. Thurſday. the il of EX preſent month of June, Mr. 


. -And there wr + no deſence— | 


E moved to make. the bak lol * an aid. 4 


"Thi RULE was wade / ASSOLOTS 


r ere OE EG 


* Rex verſus Dr. Pettiward et +a, Juſtice of Peace 
8 for Surry. Dre 


11 of Januar laſt, Sir Huck Norton — 
ſhewed cauſe ann a "mandamus, to be di- 
& to the ſaid juſtices of peace commanding them to ap- 
point ſuryeyors of the highway for the pariſh df Batterſea, out 


are the efſen- 
tial conſtitu- 
ents of the aſ- 
ſembly in pur- 
ſuance of ſtat. 
7 G. 3. C. 42. 
ſo that their 
abſence would 
invalidate ok 


of a liſt returned to them on the part of the pariſh ; 
whom they had rejected, and had appointed another prie 
not named | in the laid lift, 


all of 


I. ; inks they ſhewed was, lat ds 10 returned to the 


PE es was not a.regular lift, agreeable to the dir 


of the 


Nor was the 


late act of parliament of 7 G. 3 


aſſembly holden on the 224 of September 1768, Who made this 
liſt, and returned it to the juſtices, regularly holden; ſeveral 
f'the neceſſary pariſh gs not 1 preſent, 


iſt, There 


f 


There Was ne l 6g. 
23 ee whereas the abt diretts, * that upon 

. 22d September, in every. year, (unleſs that day Gal be. Kr. ** v. un- 
«Jays ald then oh the = following,). che conflables,” head- vx Jul 


* boroughs, tithingmen, 83 faquajacy or furveyors 54 
aof the highways; aſſeſſed = any 
16 parochial or pub he rate, ſhall aſſemble at the 
« church c; and the hor i ans of _ ſo ry 1 you 
Ms eo rate ys} f 5 . 

4 It had 9 > BE He it: ena e ; 
all theſe gap had been MAP 

" 8 * 


7. 11 was: dg at a riotous aſſembly of the lower for 
of people; and conſiſted of improper perſons. | 


| They — 400 1. bor of their allegations. But 


Lord MANSFIELD. and Mr. Juſtice Yares ſaid We 
can't determine this, upon - motion : the other ſide have no 
| tunity of controverting theſe affidavits. It is upon a 
new 2 of e e be Juices muſt make a return, 


YL 3 * y = Bum III 4 2 V — A * NS . 
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,"The RU LE was make abſolute, for a a MANI DAMUS. | 

To this mandamus the juſtices returned the feſt objecten 

abovementioned. Upon which, a motion was made for an 
information againſt them for a falſe : return: and a rule «7 to | 
% ſhew cauſe was TA I that motion. 3 
on theming * now, FRA 3 8 4 y 
5 
The queſtion intended to be breveht before the Court was 1 
* Whether. it was eſſentially requefute, that ſome perſon or per- . 
„ ſons of each body particularly ſpecified in the att of mA | 
* liament, (conſtables, headhoroughs, tithingmen, 3 {i 5 
« wardens, ſurveyors, and houſeholders,) ſhould be preſent « bi 
* at the pariſh meeting ap inted for naming perſons to be W 
returned to the juſtices :** or, in other words, Whether. 1 
the conſtables, headboroughs, tithingmen, churchwardens, 1 
9 lurveyors, and houſeholders, were made CONSTITUENT [7 "80 
« \ parts of ſuch aſſembly, ſo that ſome of edch N mult ne- i 
* ceffarily be preſent, as being of the quorum.” 1 | 
The Count had great difficulty, wb” to come at 15 
ts qeſtion | in the fituation of the preſent caſe. | | 1 
de thought proper to diſcharge the preſen rule. : 1 


3 
1 


But 


— 
* 
22454 
WH 


1 


ronſtables, or headboroughs, or tithingmen, or other ro- 
ſpective denomin atio. ee e 


Mr. Juſtice ASTON obſerved, that a conſtable might per- 
haps die juſt before the meeting; or might abſent himſelf. 
purpoſe to fruſtrate the effects of the meeting: and it as 
not probable that the legiſlature meant that ſuch abſenct 
ſhould render the acts of the meeting null and void. 


* is . 
S©, 8 
N It 
s N 


. 
wider nth. e pea Lens ofa 

km abel vers see. 
Inwhatcaſe FF HIS was an adion of debit on a former judgment: þnd 
Court will tay ,, 1 judgment was ſigned in the preſent action, for want of 


- 5 
# 


lin an action of | 75 tz 
. n e eee ee e ACS 44 6. EVE ae LE ee 
ment, till writ Mr. Wallace, on behalf of the plaintiff, ſhewed cauſe 


of error deter- againſt a rule which had been obtained by Mr. Mansfeld, 
ned:  . for the plaintiff to ſhew cauſe why the judgment ſigned in 
dts; this * action ſhould not bg ſet aſide; and further pro- 
ceedings in this latter action ſtayed, until the determination 
of the writ of error now depending upon the former judgment 
upon which this latter action „„ 2. - 
There was an affidayit on the part of the defendant, « That 
6 the plaintiff did, in Trinity vacation laſt, bring his action 
« againſt the defendant and obtained judgment againſt him. 
That the defendant thereupon brought a writ of ertor, and 
« hath tranſcribed &c: and it ſtilf remains undetermined. 
« That two or three days before this preſent Tyinity Term, 
the defendant was ſerved with a copy of a bill of Middleſer, 
% in a plea of debt on the ſaid judgment obtained againſt him 
« as aforeſaid: and on the firſt day of this preſent Trmity 
Term, the pony cauſed to be filed a declaration de bene 
* 2fſe, in the latter action, againſt the defendant, and hath 
„ fyned judgment againſt him for want of a plea; although 
«the ſaid proceedings in error have been regular, and are 
« not yet determined. "LE. C 


Mr. Nallace urged, that there was no pretence for /e/ting 
afide this latter. judgment: and the defendant, came tod late, 
even to flay proceedings upon it; becauſe execution was gone 
out upon it, and the ſheriff is 'aQtually in pin upon Wi 


- 


Trinity Term Oel. 
The Coo RT were clear, that there was no reaſon fo ſet 
this — «but! on-the other hand, —_ 


; orvedings-upow it j av it would be un- 
— — the — ſhould proceed in execating a 3 


— which would of courſe fall to the ground, in ecaſe the 
. eee e was founded, ſhould: be re- 
2 3 ; nannten. #3355131 

Mr. Wallace then axel, chat the defendant Se be he 
frained primer. 4 a bill in . ; | 
gl Tax Covnr thought this reaſonable: and Us 
5 Manzfili oonſentet co it. ry FA 


Bertie verſus Pickering et ux. 
HIS was an action of treſpaſs. One of the counts 


ee for taking goods,” generally; without Jpecifying * 
the Deer Wh "at verb” Jad beck found for the 
2 and one pany Tres, . A — 


1 


On Saturday the 1 Sth of April laſt, Mr. Lucas moved in 


areſt of judgment, upon the authority of Mat v. Efington, 
in 1 Strange 637 2 9 and a rule to ſhew cauſe, 


Mr. Serjeant Burland and Mr, Barnes now ſhewed Y ; 


There is a diſtinction between trover.and treſpaſs. 2 Strange 
1094. Smalley v. Kerfyot et ur: and more i in Andrews 


242 to 247. 8, C, 


And here the e are * in other counts in the 
declaration. After a verdict, if the value be not ſet forth in 
the declaration, it is nevertheleſs good. It would be good in 
an aftion for goods ſold and delivered. The lame reaſon 


would hald there as in treſpaſs, :: 


They are too late with their motion in | arreſt of judgnient, | 


They might have taken advantage of it on their demurrer: 


bot that they have withdrawn. 1 Strange 425. Edwards v. 


Blunt, However, the declaration i is EP SH: I fs 
63. 


There is a A where a ſrcifs ing is to "By reco- 
vered; and where damages only are to be recovered, and 
pot the thing itſelf. For which diſtinction, they cited 1 Lev. 
303. Fenny v. Norris. They alſo cited Cro. Fac. 664. Ban- 


£9 v. Goo and o. Fac. 435, Sr Job ns Ve ſen. Lord 


Raym. 1410. 
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Flite Tem 9 Geo. 3. | 


Lord Mans rrET BI am thoroughly fatjafied. with the 
9 dh why in an action of - treſpaſs for goods token away, the 
ri v. particulars ought to — fon, how can the defendant 
==IN =_ & rap . r ere How can _ — 
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144 393 RE N 
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® The reafon The we Founder's is, © that the defendant can not be, 


given in 2d ” 
| Eo d Raym. 66 unleſs the particulars are ſpecified: 


: 1410. is“ that | þ 
the recovery could not be pleaded in han ef 3 drought, for x the foe 
$ goods.” In _ 575 no reaſon at all is . 1 


e Juſtice Yarn connentt? in 7 a8 the true Þ reaſon, 
This is a general verdict; and therefore if one count is bad, 
the Ow muſt be e er 


8 5 * 
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| = - 5 50 „ Rex verſus Lewis and Seven others.” 
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N onday the 5th of this 2 Mr. Afbburf on 4 

cone | * e deferidants, moved for a PROC EDENDO to 
quarter ſeſ- a ame to — 5 quarter ſeſſions of the peace for the county 
e of the op Glamorgan in Wales, © to remove an indiftmerit from 
— * thence into this Court: for that an indictment ought not 
ment into the to be removed up hither, in the fiyſt inſtanee; there being a 
King's Bench. court of 650 and ſeſſions there. They can not come hither per 

h 


ham, The indictment was for not repairing a highway, 


to do. 7 


+ 


* Vide ante, He cited Rex v. 2 * den,; * . 32 6. 2. in dn 


5 | . vol. 2. P · 749 · 
1 8th Feb. \ nd tf £ TD. Rorz to flew cause. : 


_. | . 
| Kite: Pas x on x behalf of thee proſecutor, m now: | themed: cou 
8 the iſſuing of a * | 


He cited Hawk, P. C. lib. 2. P. _ $ 25, 27, 28. to 
* 5 ſhew, that the proferater bas a right (tho gh perhaps the de 
pu fendant — not,) to a certiorari to ines any indiciment 
= 3 taken in Fales, for a crime not Mn, N at. the Lap 
1 N 5 or at Lene of the ef ge 


&. 


N . I * 1 * 

- 3 5 

1 588 l * 282 — * . 
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S 
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which it . the E r to o be bound r rations agar; 


Wi... a. © a 
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The cafe of Curse. Bridge, in 1 Lord Ram 5801 and 
1 Fat. 216. is an expreſs ternnieti in point * that a 


13 58 88 


«4: certiorari does lie to the juſtices of peace in Males, paſſing Ree” 


* over the 
« ſtant practice 


1 13 14 : W 2 „ K 
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This certiorari is filed; and the defendants have not ap- 
peared: therefore, they can not apply for a procedendo, It 


' 


is a certiorari at the inſtance of the proſecutor. The defend- 


— * 


ants can not apply to ſend it back, without aſſigning a ſpecial 
reaſon. Here, no ſpecial ground is aſſigned: ard there are 
only three defendants, out of ſeven, who apply for it. 


Mr. Dunning and Mr. Afbhurft, centra, for the defendants, 
argued that the Court's granting a procedendo, in ſuch a 
caſe as this, is. diſcretionary. It. is not of courſe, for the pro- 
ſecutor to remove indictments out of M ales, though not 
capital. The Court will refuſe it to him, when equal juſtice 

2 Haut. P. C. 287. That the Court is bound to award 
© 1t at the inſtance of the King,” only relates to the Crown, 
when the King applies by his Attorney General. The officer 
of the Crown, profecuting for the Crown, has indeed ſuch a 
privilege : but not a common proſecutor of an indictment. 


In a note at the end of Draiton and Cotterill v. Smith, 2 
Bulfr. 158. It was ſaid by Cote Chief Juſtice, and agreed 


by the whole Court, that the Court have power to remove 


records from Durham : but they will not do it; . becauje 


« they have law and pleadings there, as this Court has here.” ' 


The ſame, reaſon holds here. The grand ſeſſions in N ales 


* 
1 Jl 


have the fame power in Wales, as this Court has here:“ * Vide, 27 
they ought to have gone hither firſt. They can not come H. 8. c. 26. 


ther per" ſaltumy with 8 a ſpecial ground. Whereas H. 5. c. 5. 


this indictment came hither 46 0 _ and there 1s nothing 
particular in the caſe. © *Tis a ſimple indictment for not re- 
pairing a highway: and the certiorari to remove it hither 
would not have been granted, if the Court had been ap- 
prized what it was. This removal up to this Court is op- 
preſſive and vexatious: for, it might juſt as well be tried in 
Maler, either at the quarter ſeſſions, or at the grand ſeſſions, 
as here. N 3 s ee q ; 

As to the return to the certiorari being filed; and our not 


4 


having appeared to the indifiment—We could not hinder 
their fling. They could do that, without our having an op- 


portunity to object to it: it is of courſe. And the reaſon 
We 
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e Trinity Term g Geb. 
1769; dee did not appear e wee ent, was the apprehenfion 
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bitants; - not grounded on the want of power in this Court ( to grant 
5 N « ſuch a certiorari,” but upon the ground of aiſcretian. 00 
K „„. 
2 Te! FIELD—This is 2 certiorart to the quar- 
ie, be Selen of a 1 
againſt eight or nine perſons for not repairing a highway; 
which it charges them with being bound to repair ration? 
tenure. | . „ 


I believe there is a diſtinction (and it has been attended 
_ 166 lately,) between an indifiment only in the nam of the 

Crown, (as all indictments mu/i'be;) and an indiftment ac- 
tually proſecuted by the officer of the Crown. In the latter 
cafe, * King has undoubtedly a right to proſecute in what 


* 


* The name court he I remember a caſe from Bre/tol, * where 


3 — the Attorney General, on behalf of the Crown, moved for 
„ 22 a certiorari to remove ſome orders of two juſtices made for 
Tindall and the relief of glaſsmakers from an over-charge gpm chem, by 
others: and it the officers of exciſe : and it was holden < That the Ang 
was in Falter & had a right in every caſe where the Crown. is concern 
27 G. 2 His to demand a —_— and 5 the * 8 
Lordſhip was t it, unleſs the King's right to it is reſtrained by ſome 
then hinkſetlf « 5 'S 8 | 8 N * 
Attorney Ge- as 8 : 

nefal; and made the motion. i 


T Tbe name In the caſe of Richmond Park, + 1 prayed a certiorari, 47 
oy 7 1 Attorney General, in the name of the Crown: and, though 
% Debos 1 moved it on the part of the defendant, the Court were of 
rah Burgeſs: opinion * That the King's Attorney General had a right to 
it was in the « demand it, when it appeared that the-right of the Crown 

F 8 8 dc us in queſtion.“ LE | Ns 48 
fe declared that he made the motion by ſpecial order from the King, 


— 


27 G. 2. c . 
| (ho was deſirous that the right ſhould be ſolemnly tried.) 


1 


„ _ Therefore, in ſuch caſes, the Court 


oy L $4 . , +3 


cretion. 1 


£4 $44 


„ tes 6m RR LK; 
vate perſon, (which private perſon is under the controul of 
tte Attorney General, who may ſtop the proſecution, ) there 


7 


= 47 1 15 4&8 a diſtinction. 


28 4 Sei In the caſe of an application on the part of the proſecutot, 
or a certiorari; it goes of courſe; in caſes of application by 
$4 1:1.) the defendant, there muſt be a ſpecial ground laid, in order t0 
© = Temove it from Wales or from any juriſdiction —_— . 


* 
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| v. Cract They deſired to have it underſtood, that their motion was 


*elch county, to remove an indictmend 


movec 
meano 
grante 
* that 
vl, 2. 


In t 
in Lo 
in opt: 
* rela 


IT" ; 
F 24 


Trinity Herm: ge 

ref xs il as nf bf at ot. 188908 oH hib ov 0er 
wis certiorati zs moved for by the proſecutors. What 
ground is en « why he ſhould not have i?” None. — "hero 


6 ili 119 tbr * 211 1 8 RIZR * 
a not diſpute b berween the © grand felons and ghis: * . 
| - or, 


Here are eight or nine . W in 2 queſtion 4 Ran.) 2 
bout repairing a highway, ratione tenure. I don't know and ger 
how many couſins theſe eight « or nine erer d 
the quarter ſeſſions in Wales. if 


Mr. Jullice YATES concurred. 


: rl oy . 4 8 9 * . 4 
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The Goes has a , in eee to a bmi 4 ERIE 


m ſufficient reaſon is ſhewn why the proſecutor ought not "0 2 
have it, in the * now before the Court. | I 


© Beſides, as this e is : filed, the proper previous mo- e 
tion t6 this motion for a procedendo, would have been fo Sos 
« take the certiorari off from the file :, for, you can't move for | 
3 while 1 it is upon the file Tay LE 


Zut the ds live a right to remove his indiment; 
mf ſome en be laid before . Court, to the contrary. 


Mr. Juſtice AsTON—The K7 Ing les right to chooſe 6 125 
Court: but the Court will not remove indictments from the — 
GRAND ſeſſions at the ons” of a * 45 e without * In a caſe of 


grounds, | Rex v. Owen 
Parry and 
Gainor Thomas, (never ated) where Mr. Juſtice Afton moved for a proce- 
dendo, Mr. Juſtice Wilmot ſaid (on Saturday 5th May 1759) that he had looked into 
the caſe of Theodore Morris, reported in 1 Ventris 146, and 2 Keble 724, 729. And 
that it appeared by the rule- book, that the certiorari did not iſe at the application 
of the defendant, but at the inſtance of the nn. | 


In the caſe of 9 (Rex v. Cowle), a 4 was cited 25 
This. 12 C. 1. B. R. Rex v. Lewis; where the defendant © 
moved for a certiorari to remove an indictment for a miſde- 
meanor, from the grand ſeſſions of | Angleſea: and it was 
granted, upon producing an affidavit, inducing a. ſuſpicion +: , 
that a fair trial could not be had in Wales.” A de Ae. 
vol. 2. 5. 861, 862. ** I Ftrange * 25 


e e He meant 
In the caſe of Rex v. Berkeley and Brag, 0 . glaſs aft *, Rex v. One- 


in Lord Chief Juſtice Ryder's time. The Court were clear, fiphorum 


in opinion, © that the words in 2 Hawk. P. C. 257. ſea. 25. 3 al. 


« related merely to ogg Crown.” ALD * b borne Berke- 
5 2909 H * © ley and 

CONE. e NE 9 Xn | Charles Bragg 
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duties, bars HR 


only future On Saturday lad. {the 10th-inflane,). Mer. Aber moved. 
| Goes not dif. on behalf of the defendant, that the plaintiff might ſhew 
_ verdict cauſe why he ſhould not be reſtrained he 

_— ob- judgment; the defendant having, ſince the obtaining the 


+ Ws 3. e. an adt of the laſt ſeſfions t, which diſcharges perſons/who 
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The true diſtin tion is, that where the proſecutor rtiaves; for 
It, it goes of courſe: but the defendant muſt thew a Jpecjal 
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ſtamp-duty upon an indenture of REY. — 


entering up his 


ict in this cauſe, and before the 1ft of September 1769, 
2 the duties upon the ſum omitted to be inſerted in the 
indentures of apprenticeſhip, to the ſtamp- office, purſuant to 


"ate incurred any penalties, by ſuch omiſſions, of and from 
the ſaid penalties, upon their paying the * on or W 
the 1ſt of . ws: 1 WT 


„ * 


| R LE to ſhew a . 


Mr. Serjeant Davy and Mr. Mansfield now ſhew¾ed cau 
The act fays, that if the duty before neglected to be pai 
« ſhall be paid in on or before the 1ſt of September 1769 
» « and the indentures be tendered. to be ſtampt, any * 

"8 before the 29th of the ſame month; the We ai who has 
60 incurred the penalty by the 3 all b rang of 
« and from the on penalties.” ... .. . 1 2nd 


This verdi& was s obtained, e an, alen gh 11 
tried before the making of che a Sk gi 


The queſtion 19 * Whether this at hall relate to — 
„ compunced Ss; the firſt Ms 4 e en in whe K. 


* 


LY 


They N that it did wot. The right is veſted ir in the 
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There was a caſe ſoon afer ni BR. Beer ul, 5 er 
ol frauds and . * which enacts * that from and after . vide 3 # 
«* 24 June 1077, no action ſhall be brought whereby to car. 2. C 3. 1 
charge any perſon upon any agreement made upon conſi- 5 4. | . = 
« deration of marriage, unleſs ſuch agreement, or ſome me- - = 
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« morandum or note thereof, ſhall be in writing. TD 9 
That promiſe was made before the day ſpexified in the act: | 6 OY 
the action Was not brobght till after it. The Court held 18 
« That the act could not have a retroſpect to take away an 4.1 
« ation to which the plaintiff was before entitled.” The 
name of that caſe was Gilmore v. Shuter : and it is reported in 
2 Show. 16. 2 Mod. 310. 2 Lev. 227. 1 Ventr. 330. 
and Sir Thomas Jones 108. It was holden, that the ſtatute 
6 nn _ to promiſes made 29 that 24th of June. 


— ——e—0 
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hs the preſent caſe, chore was a right veſted by the gi | 
ture; which veſted right ſhall not be taken away from an in- 


- 


An act of Parliament mall never he ſo 2 as to as 
muſtice.', Sir Francis . s caſe, 8 Rep. £308. 


MI. Lend Man SFIELD: put a queſtion, What was the 
meaning of the words inſerted in a parentheſis in this 4th 
clauſe of the act (of which timely notice is to be 


6 ” 2d | + The words 
_ given in the Londen Gazette £14 „ are * Upon 
| _ © payment, 
Kc. and 105 the indentures &c. to be: ſt mped, at the ſame time, or at 
4 * any e ore 29th September 1769, (of which, timely notice is to be 
1 * No In Gazette, ) the _—_ indentunen &c, ſhall be good and avail- . 
" àble 8 7 1 9 
Mr. Aſbhu we on behalf of the Aale, would have bad ; =. 


i eh of notice given by the commiſſtoners. 


Mr. Juftice Yarxt and the two other Judges ſeemed to. 
| come into that conſtruction. 


But Lord. MANSFIELD dend it of notice given by 

tte delinquent. And Mr. Juſtice As Tod of poi ſaid, it 

_ public notice, in order to make the ace capable, 
being given in evidence. 


Mr. 4ſhhurt—The commiſſioners of ſtamp-duties have 
publiſhed a notice in the Gazette, + to all perſons who had þ See Gazette 
Mitted to pay the ſeveral rates and duties, „That upon pay - ee e 
ment of the ſame on or before 1ſt September then next follow- bis , ef oy oY 
L, IV. | N en ing, and tbe two 
2 FE following. 
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1 225 9 9 ng mn from apy penal 
| — 4 Gion ii ereb f.“ 2 on - 
v. Fd, eee or 
1 The reaſon, he. ſaid, of inſerting this clauſe in the way 
71 becauſe the 24 related to fo many different * ſubjeQs, t that, it 


might he eaſil overlooked, and remain unknown to many 
e And lol it has been underſtood a at the tan * 


This if has no proviſo ts fave aQtions already commenced: 
and therefore it extends to ſuch actions. The court will not 
add ſuch a proviſo, when the legiſlature have omitted it. The 
words are very ſtrong—<« That the perſon paying the ed 
« c, Oc, ſhall be e, and di e 1 and Tr 0 


. * fad penalties,” i | ale 
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' Gilmare's caſe was Shin and baer, apon the Words of 7 
att of Parliament of 29 4 4 


13 And Sir Francis Barringtai $ ; caſe is LN in F $ bs | 


N to my conſtruftion,” var 


We may take advantage of this matter 79, To Ml; as by a 
plea after the laſt continuance. 


£ 
an 1 


All the r acts have n or ad proves in them, to ſave ac- 
tions already brought. * as no ſuch proviſo, they are 
not ſaved. 8 


Lord dealer itt el that Mr. AſbhurlP's ar- 
gument would equally prove, That if judgment had been 
« ſigned upon this verdift, and execution taken out; and the 
duty afterwards paid into the ſtamp- office, purſuant to the 
directions of this act; the money levied ought to be re- 
5 funded. 15 : 1 EE 


Here is a right e and and it is not to be imagined that the 
legiſlature could by general words mean to take it away from 
the perſon in whom it was fo legally veſted, and who had been 
at a great deal of coſt and charge in proſecuting. They cer- 
tainly meant future aftions. Otherwiſe, it would be puniſh- 
ing the innocent inſtead of the guilty. It can never be the 
true conſtruction of this act; to take away this veſted * 

and puniſh the innocent purſuer of 1 it with cit. 


FIELD. 


The title of the act is for allowing further time for 


<« paying duties omitted to be paid upon conttacts with 


* clerks and apprentices :* and the words of this clauſe are 
16 6 that 
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Mr. Juſtice Land 9 concurred with Lord MANs- 


den ren fc 


85 ol * pe i: ons who. have any p 
is the pr Aren „ ſhall be acquitted. 
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ture actions 


"to be commenced 775 the kr had 3 25 . to, this 


act; and upon the trial whereof, ſuch payment could be given 


in evidence. But it would be very ſtrange, if we ſhould make 


a conſtruction with a W to pun an innocent man, in 
| favor of an. nds... | 


"Tam of o opinion, that the defendant could not "ck helped 

| hilnſelf by a plea after the laſt continuance. - For the act of 

Parliament means that the omitted duty ſhould be paid, ſo that 

bw! a of i i "Y be given in evidence at the trial er the 
e. 
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Ann 


Mr. Juſtice As rox and Mr. Juſtice v Writes concurred. 


They repeated and adopted the reaſons al rehearſed ; and 
were clearly of opinion, that this act of 2 — does nat 


extend to actions that had been mauer n to the ee 
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Lord MANSFIE 15 Therefore the verdict ought to 
band: and the rule wut be Serge | 
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Matter of 
ſubſtance muſt 
be pleaded, 


but matter of 
inducement 
only, may be 
given in evi- 
dence upon 
the general 


iſſue, 
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.« time, he had made no diſcovery of the bribery. That Mr. 


* 
* 


following caſe. 


o 


£ - * 0 8 
. * 4 3 + 3% 4's 
* y I? ; 


4 8 , 4 
a 7 : Cw tat „ N : 
+ ETA cha 014 a4 ih „ i s 
* r * . * 1 * * F . { 4 , 5 1 
a , oy # Q N . 
- n . 
# $ * ; : me * +, o 3 8 — w 
78 er 1 A 3 . x 1 * 4 * ö 1 7 1 Py 
- 0 5 þ J g : 0 - 2 
1 O EO. ® * N. 6 
2 5 N 6 4 «AT \ * N - 7 
% 5 3 4 29 Th +. =y 2 1 
1 * * 2 * » x 1 14 772 
« * * F; 
* 1 of a « 
. " 2 


8 * 
* "+ os. * 
2 1 
i F 
. N 4 I * £ - * 
— — : „ ** ws 1 "RFA 
— "OE * 220 * Wy id 2 5 = 5 Wit — e a - — — — Z 
Ti * 

7 * 2 6 - 

* 8 . r 5 * — mY 

3 1 1 $4 + 

> 1 


John Sibly ver/us Penhallow Cuming Eſq; 


c. 24. intitled . An aft for the more effeQual'pre- 
, =. « venting bribery and corruption in the elections of 
members to ſerve in Parliament: and the defendant pleaded 


: T HIS was an action of debt on the ſtatute of 2 C. 2. 


- 4 4% 4 0 1 „ * 1 


« Nl der.. 


It was tried at the laſt aſſizes holden at Bodmin, for the 
county of Cornwall : when a verdid was found for the plain- 


tiff, on the 5th, 7th, Ab, Lith and 13th counts, in the pe · 
nalties of 2500 J. ſubject to the opinion of the Court on the 


© 


_- 


Cast—The defendant proved a copy of a judgment in the 
Court of Common pleas, of Hilary term 9 Geo. 3. between 
the ſaid Penhallow Cuming Eſq. plaintiff, and the ſaid John 
Sibly, defendant : by which, it appears “that the defendant 
« was convicted for bribing Richard Beard and John Crews.” 
He alſo proved a capias ad reſpondendum, iffued in the ſame 


cauſe on the 20th December 1768, teſted 58th November 1768. 


The faid Richard Beard gave evideacd, That he was a wit- 
neſs for the plaintiff in the ſaid cauſe Cuming againſi Sibly ; 
and proved at the trial, « that Sibhy gave him three guineas 


& for his vote ;” and further gave evidence, in this cauſe, 


« that faid Cuming's ſervant came to him in January laſt, and 
« deſired him to come to his maſter's houſe : that before the ſaid 


« Philips, an attorney, examined him about it; and he made an 


«6 8 ſaid bribery: but he did not then ſee Mr, 
„„ „„ 19 


"Nicholas Philip ave evid nce, * that he was a commiſſioner 
« fo taking affidavits, both in the Court of Common Pleas and 
« King's Bench. That in January laſt, he received a letter wg 

* e 8 « Mr. 


” 
* 


of ſaid Riα¹ji Br and Jahn Crews] with fegard to the v. Cu | 
4 bribery-money diſtributed by Sibi to the voters at 2 775 , 


c lord, or that it Was 37 * es. vi indemnit | g * of 
ind 1914” BEIGE! #16 Nn 3. 2 2 which p : 


| Term 10 Geo. 3. 2465 

& Mr, — Sfiriog —.— come to He houſs:| and he 1969. 

« yent, 3 That Mr. Cuming then deſired him to | 
« take the 4 ſeveral perſons, and ( amongſt the reſt) '$13LY 


Fa . 


rn, b = 82 * * — y 
< Xp 8 ME" * rr 4 x I 
* NS "Pw $— as + —_— NS. en 24. 
N a n FE) = 3 
=. . 8 —— e * * * Lat, »- © - 
7 24 off £ R 2 * 7 


— 


wad — 
= * i. 
<2 «A M a * 
. 
3 2 Woes 
5-5 =, 
* * ws Rho * 


« at the laſt election. That he accordingly took the ſaid aſſfi 


« davits, for the purpoſe; as he believes, of ſettling the 4. 
« claration in the ſaid cauſe, Cuming agamſt Sibly.” 


. 
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QuzsrTIoN—* Whether CUMING is a DISCOVERER, 2 1 
under the act of Parliament; ſo as to be diſc FE 
« from the penalties and diſabilities incurred by the 5 | 5 
50 fences mentioned 1 in the declaration in this cauſe: * 2 . i Fs 
Mr. Kenan W on n behalf of the RE edi | 3H 
1ſt, That this matter 1 1 not to have been admitted to be 3 
given in evidence : it ought to have been pleaded. ae B * "oj 
the defendant was not the diſcoverer. 97 
Fr This A being grounded o on · an aft of Parlia- +6400 
ment; and an excuſe made in diſcharge of the demand; it a 9 
ought to have been ſpecially ſet forth in pleading; that the-” * 3 Ly 
(rt might judge of it. Co. 1 282. Hob. 296. e 3 | To 
543 
7 80 
; It is not proper for the Jury to judge of ; eſpecially, when 7 
it is matter of record. : $7 
a # . p g 4 s | 
In Ge. Litt. 303. The 4 is taken between matter i 1 
Cn and matter of inducement ; as to the manner of al- 3 „ 
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ging and anſwering it. Special Vas ſubſtantial matter muſt - . * + 
be ſpecially anſwered. 
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And the caſe of Waites v. Briggs, i in 2 Falk. 56: 5. recognizes 3 1 
that diſtinction. [See alſo 5 Mad. 8, 9. 8. C.] 5 ._» , aan 
* "© ati 4 
j * * * * 23. 5 1 1 
Upon mil debet, -_ thing may be given in evidence to -- wn 
ſew that he was diſcharged of the debt, unleſs it be a colla. = 


tral 1 matter. But here, it is a ce//ateral matter. And he com- 


pared it to the caſe of a former judgment and recovery for 
the ſame offence : 1 which can not be given in evidence, but p 7 
muſt be Pleaded. EY | ' ] 258 2 ES K 298 


The caſe of wi FRY 1 v. . Harman, 1 Strange 701. EX" 0 
where a record of a former recovery was denied to be „ 8 
ceived in evidence, he ſaid, was exactly ſi ſimilar to the preſent 3 
caſe. Eyre, Chief Juſtice, held, that it ought to have been 
Pe and then the plaintiff might have replied | % Nul tie! \, 


TY 
. bon, 'o have hen pleaded ome e . W 


S1BLY ©, 

v. Fe This caſe differs from the caſe. of Sutton v. Biſhop v, nt 

* Vide ante, from Gardiner v. Horne f. For, in thoſe caſes, the indemnity 

2283. could not have been pleaded : but here, the indemnity. is cm 
; 4 mp. 1 Pleled by Judgment before the adlion was broyght. . 16 
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— 7 — boon „This method of giving it in dene would be an evaſion 


Mr. Baron cf the flatute of 4 Ann. 4. 16. 4 7. which excepts penal ſta- 


myth 
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no tutes. So, on 21 J. 1. c. 4. there would have been no need 
of the exceptions in 8e fifth ſection of it. This act has been 
conſtrued to extend only to former acts of Parliament, and 
not to ſubſequent ones: therefore I only uſe it as an ay 


ment That * that act, it muſt have been pleaded.” 


He concluded this firſt pornt with obſerving that a plea f 


ul debet differs from the. general iſſue of non afſumpſit : i 
which caſe, any thing that Rewe a diſcharge from the ena 


may be "= in evidence. 


srcoxp e Whddiny (even 4 that it might 


be given in evidence) this * . * Tr Cuming was 


cc diſcoverer.” 


It is not ſuch concluſeue evidencey' as to preclude. the j jury 
from exerciſing their ern 0 Whether he was or was not 
5 the diſcoverer.” 
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lere can not be two Grit diſcoverer of the = of- 
fence. 24 \ 
>. ja i upon the 3 3 * Which of theſe.two 


« was the diſcoverer ;* Are the * in that aftion; 
or Beard, the witneſs. 5 


* Here, the affidavit was windey to found. the a 
upon. And the diſcovery had not been made wa Beard's 
Li ame therefore he muſt have been the firſt iſcoverer. 

* 

. 3 Though Cuming ſent his Jervane for Beard, it does not fol 
Th. low from thence © That Cuming was the diſcoverer.” ” 
BE 5 he prayed that the Poſes might be deliver o 
8 5 . Mer, . contre, for the IP Aj 4 a, That 
"a. : the defendant was at * j to —_ this evidence upon uy 
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matter a 
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might a 


opinion. 


Michselmas Term 10 Ct g. AW 


a of nil debe: and 2dly; That the evidence proves the de- 
fendant to be the diſcoverer. „ „0 


; ; TIN I . 8 557775 

FI 187—Hle agreed to 6 Serjeant's privieiples * That ws, Conn MING. 
« where the defendant would introduce into his defence any . 
« 'collateral matter which does pot deny the 9 58 ot in the 


declaration, he muſt plead i ** 5 


The declaration will always new what the defendant. n 
give in evidence upon the general iſſue. 


The Judges have been more liberal, of late years, in "ey 
mitting matters to be given in evidence on non afſumpſit. But 
the old rules were the ſame, in non 4 8 and on nil debet. 5 
2 Ril's Abr. 682, 683. title « Trial,” evidence E. FJ. 
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This does not depend upon the old rules of pleading FS 
for, the aft of AT c. 4. extends to actions upon Jub- 
ſequent Ratutes. [Which Lord MANSFIELD denied! The 

int, he ſaid, was not before the Court, in the two = 
(of Gaul and Hicks in 1 Salk. 372 and 373; and 2 Hawk. 

C. 270, 278. conſiders the words of that ſtatute as ge- 
neral words: and they are ſo. And as to actions upon penal 
fatutes, it is held as an invariable rule That they muſt be 
brought in the particular county :” and if they are not, 
that it may be given in evidence on nil debet. Now that can 
be founded on no other law than the ſtatute of 21 F. 1. c. 4. 
And if the ſtatute extends to ſubſequent ſtatutes as to that one 

caſe, it muſt, do ſo, as to all others. 


As to 4 Ann. c. 16.—It would follow from the Serjeant 8 
ane That in civil caſes, a man ſhould take ad- 
vantage leading many matters; and in penal 3 2 

— be Sl ed to one only.” But ſee 2 Rolls Abr. | 5 
682. and * other books; ; and Bra, « General iſſue, ee 


N. 14. 5 . 5 


A a, 31 Eli. c. 5. limits common informers to 
ſue within a year. On nil debet pleaded, the defendant may „„ 
give in evidence, a diſcharge by lapſe of time; viz. that the 1 
matter aroſe above a year before the action brought, * 


In the caſs of Gardiner v. Horne, there were two MOT a0 = 
tions for bribery. A. ſucceeded in the firſt: on the ſecond, 3 
he would have given in evidence that recovery, to e 3 


him a diſcoveref. Mr. Baron Smythe held“ that ne 
might: and the Court of Common Pleas were of the fame 1 
opinion. | 13 

Nn "> S SECOND. 3 


ng. Lyons eat; this —— Mr. Gigi the 


dich ſcoverer, andi intitled to a diſeharge· t in Wet vignil 
3 118 „ bifte 
85 * As to the evidence e concluſiue upon the jury—Theſe 
| I -\Ntated: facts are to be conſi ac as n em by--the Jupp, 
Ho r a en wertig. | O13 * TREK) Bay 


* ; 
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rei 


Mr. ee male the aN cul Kan) abe 
to judgment and execution. A witneſs may have been an 
'involuntary- one; and not have wiſhed to convict: but the 
proſecutor certainly wiſhed to convict. It was not 
to ſtate why Mr. Cuming ſent for Beard: but here it appears 
"that it was in order to convict $/bly. The time of bringing 
the action ſhews that Mr. Cuming was the diſcoverer: "hl 
n e diſcoverer i is lated _ the 1 5 if 


% Fw 
' Bi. 4 * 8 — 


Mr. Serjeant Burian in reply. "* 15 18 


As to the firſt point — The declaration does r not ſufficient 
der what the 2 muſt be. 8 


„ Ni abe nab the plaintiff's: 8 but it 1e 
not ſhew that it was diſcharged by a collateral matter. Nor 
can ſuch a . be given in evidence. a 0 


* 


| The 400 of 21 7. 1. c. 4. does not eltcnd to offences 
kinks created, nor to actions given by ſubſequent ſtatutes. 
1 Salk. 372. Rex v. Gaul, and S. C. in 12 Mod. 725 


| hol oy The King v. Gall. .1 Salk. 373. Hicks's caſe; and 5 M. 


mont: * but it 
- is, moſt mani- and reaſon. 
feſtly, Hicks s N 


152 8 The en of W cles ous in with counth. whore the 

| matter ariles, - is becauſe they are local actions, and the venue 

„„ muſt come from the hundred. Therefore the | Judges have 
: holden; that * actions muſt be brought i in the county. 


. 5 | WI here the act of b fixes a oecticular time, the 
. defendant may give the diſcharge in evidence; becaule he is 
| i 4 not. liable to a proſecution under that act; he is not the object 


» 4 * 


>. - + of che datt: but here, he is the object of the w_ ales diſ- 
1 e by. the collateral tte, on 5 


* As 5 ths aſe of Gardiner v. Hime. The * fendant 
SOD * _vpuld\not plead if, at the time. Here, the judgment is com- 
pee: And there was no inpedliinens _—_— ene it. 
175 Heir d The {is 
r ne Mn che Reading cales, the recovery was: pleaded a8 gui 


147. 5A 
Nee burrrisę continuance. 4 
- x | > * ; $ 


425.* And all the clauſes of it are within the ſame rule | 
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lingly drawn in to give the evidence: he voluntarily made the : 
afhdavit. „% OG NE SBI 0 | 
e F N e 33 bf -A „ uniho. 1 1 
The writ which the plaintiff brought was only a quare/clau- Wh, 
ſum fregit: upon which, the plaintiff might have declared for 95 5 Wb, | 
any other matter. Therefore it was not the commencement 1 1 
of this ſuit, in particular; but only of à ſuit, in general. | a 1 
LRD MANSFIELD—T give no opinion now, on the 1 oi 
fit point. But on the ſecond—lt does not follow that the 1 1 


proſecutor muſt be the diſcoverer: he ſets up another perſon | a by iN 
10'bring the action. The act of Parliament meant to turn | 118 
the actors of bribery againſt each other. The man that Us MMI 
it, is the diſcoverer: the Plaintiff in the ation brought in the | | "3 
Common Pleas by Cuming v. Sibly, was only the perſon who 7. 
adviſed or hor the other to diſcover. OO i 5 3 

| wy 


In the caſe of Sutton v. Biſhop, the W witneſs (Biſhop) was . vide ante, 2 
the diſcoverer. So here, Beard was the diſcoverer. p. 2284, 1 
e £57 #54” ee 59 


But if it be conſidered as doubtful upon the; evidence, 8 
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« Who, was the diſcoverer ;”* the jury have found it againſt . 
Mr. Juſtice YATEs, as to the fi point, gave no deter- on 
minate opinion. Yet he inclined to- think with Mr. Mans- 1:8 
fell; though he profeſſed to give only his preſens lentiments. Wi 
He was not ſatisfied that this was matter of ſubſtance, ne- 4 
ceſſary to be ſpecially pleaded. It ſeemed to him rather mat- - 4 OY 
ter of inducement. And where it is matter of inducement, GP 


it may be given in evidence, upon the general iſſue; though 


not where it is matter of ſubſtance. . Now his ſeemed, he 


laid, to be more of the nature of inducement. L He thought, 
the defendant was no object of this law. {I r 
64. RE 3 of 2 He” he ED 
He ſaid, a proviſo in the ſame act of Parſiament, and the 
matter provided in it, may be given in evidence, on the 
neral iſſue. 7a ITY a 1 o 
a 5 2 , 4 7 : * ; „ bud fe 1 at, 3 5 * 
And he ſpecified the caſe of an action apainſt a. parſog for 
hi. 525 Re . wont Co Lan 5 a” 
merchandizing, contrary to 21 H. 8. c. 13. zchich has a 
proviſo for the neceſſaries to maintain his houthold: a {4d 
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Now here is à proviſo in this aft of 2 G. 2. which, in + 


L 


e- 
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vide ſect. 


eſſect, ſays That a perſon who has been a diſcoverer ſhall not 7, and vide 


be an object of this law. I The defendant has pleaded a _ de- 
þ 3 „ . | f 5 7 0 yy” 


ante, p. 2284. 
the very 
words of it. 
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rhe: . "I; jus t will relate back t to the time tf ow 
799 diſcovery. The efendant maintains the iſſue, by ſhewing 
fins 4 that he does not owe the money Fe 1 the diſcoverer i 
v. Cn not an | (ye of the aft. 


+ Vide ante 
: In 10 As to the SECOND POINT—He held that the defehdaht' 


can not here be conſidered 2s the diſcoverer. He has ind 

i gs " thewn' i That he was not; but that Beard was: ' for, he 
| . could not have known - what — fact Was,; unleſs eg 
3 had diſcavered it. - 5 


Mur. Juſtice Atron--Af it had Nets a Eine 2 of 


1 Parliament, it ought to have been yo; but here is a ſub. TI 
= Fanive clauſe (in nature indeed of a proviſo) for indemnity, 4 
in the ſame act of Parliament. And if this had been pleaded, TG 

it would not have been ſufficient : for, it would not have plain 

appeared en the plea, « That he was the diſcoverer.” 1 

[ 

BRAND was clearly the diſcoverer: and be "was the per- arreſt 

ſon intitled to the exemption. Therefore the plea would not too | 

have been ſufficient'; becauſe it would not have OBE that rec 

the defendant was thereby exempted. 9 3 ceived 

| | cular } 


» Mr. Juſtice Wits, who tried the. cauſe, atteſted 
that the caſe meant -t6 conſider the facts, i in the 2885 man- 
ner as be they had been ſpecially found. $ | 


. He" gue no > opinion pon the "firſt point. 


As to "the ſecond, 'he was clear in concurring with the reſt 
ol the” Court. . hs 4 15 
0 ByIR D/ was certainly the firſt diſcoverer ; and ought to 
have ths henefit of it. * defendant is not 'intitled to the 
benefit of the Hedging.” 
4.5 
Made ann x now ſaid (gin the firſt OT 
| that he o thooght this matter might be given in evidence. v1 
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the more effectual preventing bribery and corruption in covering, in 


a 2 n : e reſpect of bri- | 
the eleſtion of members to ſerve in Parliament: the 7th ſec- 'bery, at a par 


tion whereof enacts, That if any perſon ſhall aſk, receive or jiamentary 
take any money or other reward, he ſhall forfeit 500 J. and election, if 


; | a * | ſued, may 

be diſabled to vote at any election 2 | plead nil debet, 
and give his 

excuſe in evi- 


dence. 


This was at an eleftion for Brember in Suſſex. | 
Upon nil debet being pleaded, a verdict was found for the 


2 


plaintift. 


On Tueſday the 7th of this month, Mr. Wallace moved in , 
arreſt of judgment. His objection was that the charge was 
too — and general: it is only “ that the defendant did 
« receive a gift or reward; without ſpecifying what he re- 
ceived or took, as a reward; whether money, or what parti: 


mular ſpecies of reward, | NY 1 


Mr. Dunning, Mr. Serjeant Leigh, and Mr. Davenport, 
now ſhewed cauſe, on behalf of the plaintiff, They ſaid that 
this, though general, was ſufficient after a verdict; Whatever 
it might have been upon a demurrer for a ſpecial cauſe ; © fr, 
a pleading which upon demurrer would be bad, for its being : 
too general, may neyertheleſs be ſufficient after a verdict. And 
** the caſe in 1 Mad. 70. Caterall v. Marſhall. 2 Keb. 692.: * 


Ss 


The declaration is in the very words of the act of Parlia- 
ment. And the charge is found by the jury to be true, . 
„That he did receive a gift or reward; and is therefore N 
within the aft. „ * 
of 1 1 HEAP 8. ; 
Mr. Wallace contra. All that the declaration ſays —that..  * , 


* he took a gift or reward, to give his vote: which is in | 
the disjunctive. Co. Litt. 303. and Long's caſe, 5 Co. 120. | 


The defendant could have no notice, to make his defence. 


He likewiſe cited 2 Strange 999. Rex v. Robe: where the 
judgment was arreſted, becauſe the charge was ſo general, that 
it was impoſſible any man could prepare to defend himſelf 
upon that proſecution, or have the benefit of pleading it in 
bar to any other, 1 | 
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lo EO MAVSsTIEI BTU declaration is bad 
2 Y being upon a criminal charge, it ought to have been laid wit J 
e certainty. The being aſter a verdict makes no difference. | 

ba comp be taken advantage of, i in args of FOES : it is ae 
too late. FP! 


2 : BO * OUPP 311 Tar ] * 4 


Mr. fn NA 133 is yrs bad. 
It ought to have been laid with ſufficient certainty, ſo as to 
be pleadable 1 in bar of another action. Criminal charges muſt 
be ſaid with certainty : and if they are not, exception may be 
taken, in arreſt of judgment, after a verditt.: The 58 
extortion, cited by Mr. Wallace, is in point. 


Mr. Juſtice- ASTON and Mr. Juſtice WiLLEs were fem, 


en ARRESTS, 


Tueſday rn 195 Vertue verſur Lord Clive. | 

Nov. 1769. 123 

Military offi- uns was a caſe of the lane Kiel with that of captain Par 
cers in af |; ler ainſt Lord Cive, in Eaſter term laſt; reported ante, 
EN p. 2419. he difference between the two caſes was only this. 


company, are 


objects 


their military 40 
laws, as long 


aptain Parker s turned upon the general abſtract queſtion, 
of, „ Whether a milita officer in the ſervice of the Za/-Idia 
company has a right to reſign his commiſſion at all times 


as they re- 
main in pay preſent caſe: turned upon the particular circumſtancer under 
and ſer vice. which Captain Vertue ſtood, at the time when he m_ his 


* 


9 4 comnuſhon. MY 


as 
* 
* 


- It came "before the Count, upon a motion for a new trial in 
an action for an aſſault and falſe impriſonment in India; 2 in 


which, the j Jury had found for the defendant, 


Mr: Dinning ( Solicitor General) argued 'ON behalf of the 
; . plaintiff Mr. Vertue, for a new trial. \ | 


He ae that Mr. Vertue was in a military ban r c or in 
a capacity to commit a military offence, at the iime when this 
N juriſdiction was exerciſed upon him by che defendant. 


The commiſſion which Mr. Vertue had ans contained no 
engagement or obligation upon the company, to keep him in 
their ſervice a moment longer than hey liked; nor upon bim, 
to continue in their ſervice longer than he liked : either party 


was at their liberty to put an end to the contract, under pre- 
or circumſtanges and in a proper ſituation. And theſe were 
1 . et 


„ and under any nao, whenever he pleaſes :* the. 


theſe 
enter 
defeat 


queſti 
the pl 


Their 
time: 
off thi 
liberty 


The 
officer 
the ena 

ſoldier 
had 1164 
month? 
engage 
that ace 
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At th 
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be affect 

He 5 
Mr. ( 
it upon 


Mr. 7 
fendant, 
Lord M 4 
to procee 


; Idee dens Term 10 Geb. 7 ; 


circuniſtatices? and 4 pro r Iten he reduction 
of the batta, which had been allowed to the predeceſſors of 
theſe officers, took awa Way! from them what induced them to v 
enter into the company's ſervice: and the enemy had been Lord 
defeated, before the Lox hay reſigned his commiflion? The 


queſtion ry therefore, upon the ada circumſtances: 
bs plaintiff was under at the time of his ref en”, 33 


Their common ſoldiers Nipulate, foe” fire. 8 certain. 
Tbeir officers did not, at that time, ſtipulate for any limited 


* 


time: and therefore, as the company could at any time turii/ | 
off their officers, they on the other hand ought to 1 at | 


__ to n at yl er, under proper circumſfances. 
The company 1 ala to advance. A Dt pay. The 
officer could not, therefore, quit within that month. But at 
the end of it, he was juſt in the ſame caſe as the common 
ſoldier was at the end of his five years. Now Captain. Vertue 
had not received, but on the contrary declined to receive the 
month's pay in advance: and therefore he could be under no 
engagement or obligation to continue in e ſervice, 1 
that account. TE 1 wy oy 2 | 
Ir be had A 05 to fem it is quite immajecid herber 
Colonel n axtepted, or 6 nt accept his 9 3 


And Eee Vertue acted by or fon himſelf, upon his own 
grounds and reaſons ; not in concert or * combination with any 
ether perſon. e ee OW. 


He quitted the cam amp upon 8th of ty; e with 
any other perſon, and upon a recent perſonal affront. He 


was neither concerned in or even charged with . con- 
cerned in "ny combination with any 2; PIE whom oever. 


At the time when he quitted the camp, he was not under 
the command of Colonel Smith :. and therefore he could not 
be — by Colonel Smith's forbidding | him to quit it. 


He was improperly. brought RE the military j juriſdifion. 


Mr. Cax and Mr. Walter were on the ſame ide; "On [fk 
it vpon what Mr. Dunning had . 0 


Mr. Thurlow was beginning to ſpeak d on 00 ſide of the de- 
fendant,” and in ſupport of the verdi&t : but he was ſtopt by 

id MANSFIELD, who told him it was unneceſſary for him 
to proceed, 
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; At the rial, the queſlion ö was « Whether Mr. wn ur Pre 
an objelt of military . at c the tine of moon. the court 909 
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ol he was 1 — thing $i 2 it, m e to kim, im 

6 wa void; and Lord Clive had no right to hold it upon bim. to ( 

4 , 12 to n 

1 Yikes wither addine-addiljne hrobight'» oquind Lord Give. In and 

4 bla which was brought by Captain Parter, the Court were cam 
Vide ante, of opini6n+< that theſe: oflichry had * 1 a right to reſign at mor 
* 2 all ewe OI and wg any circumſtances, | whenever they comi 
| _ They very rightly guarded againſt laying down upon 
2 4 — propoſition. 9 Hon right to — muſt depend arreſ 

upon the particular circuinſtances of each particular caſe. The tial, 


\ queſtion i in 1 Parker's caſe is not the queſtion in this | 
caſe:; Captain Parker was tried for mutiny in the ſervice. Ib 
All ariſes from the nature of the ſervice. There is no en- « the 
| gagement, or contract with the officers, for any particular bei 
imited' time. The only queſtion at this trial was Whether ag 
Mr. Vertue, the preſent plaintiff, was in his military capa- The 
« city, at the /ime when he diſobeyed Colonel Smith's orders lake ti 
* and quitied the camp. PLL) 


| When Lord Clive was in India 4500] the jj 5 55 had 
double hatta. The company were diſſatisfied with the con- 
tinuation of double batta; and ſent orders to Intia, againſt 
continuing it: but Mr. Varſittart did not think it ſeaſonable 
at that time, to' reduce it. The company afterwards pe- 
remptorily ordered it to be reduced to a ſingle batta. Lord 
Clive put their — order into preremptory execution. 
The officers under the degree of field-officers, were diſſatiſ- 
fied at this reduction. The black troops 8 Seapeyt) were 

commanded by European — arattas were then 
in motion: ſome ſaid, they were only * their taxes; 
others ſuppoſed them to be dangerous. The company's 
troops were in three brigades. The officers of each bri 
combined together, to throw up their conimiſſions; and all of 
them, above 200 in number, to refign at the ſame thine.” The 
plaintiff Mr. Yertue, a lieutenant of Seapoys, was one of thoſe 
who thus combined. Many of the ſubaltern officers," of whom 


| the plaintiff was _” wrote letters, on the 6th of May, to 
| | | 0 olonel 
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iſſued a vary ſevere: reſentment of their! beha 


viour. Others, who deſired leave to r 5 


2 


ſhould have an anſwer before ihe end of the month. 


juſtify them in reſgning: they ſhould: have complained to the 


. preſident and council... 


| Lieutenant Yertue was not aſſected by. Colonel ' Smith's 
ſending the ſubaltern officers who deſired leave to reſign 


immediately, to Calcutta. Yet, on the 7th of May, he went 


to Colonel Sth, and complained, of the orders, and offered 
to reſign. Colonel Smith refuſed to accept his reſignation ; 
and commanded him to ſtay in the camp. Vertue left his 
commiſſion. upon Colonel Smith's table; and, the next 


moming, went away from «the camp, in the fight of the 


commanding officers and of the men under arms. Where- 
upon,. Colonel Smith ordered him to be arreſted : and he was 
arreſted accordingly ; and afterwards tried by a court mar- 
tal, and ignominiouſſy broken. 
The queſtion I left is the jury, was, Whether, under 
« theſe circumſtances, he had a right to quit the camp, as 
being then out of his military capacity.“ 6 7 
There was no evidence that Colonel Smith had any right to 
tate the reſignation of the ſubaltern officers: and he had re- 
fuled to take it; ſaying that he would give an anſwer 


before the end of the month.” | | 


Lieutenant Vertue could not reſign before the end of the 
month; . becauſe the advanced month's. pay had been paid to 
the agent of theſe troops, by the paymaſter, upon the 28th 
of April, to be diſtributed amongſt the officers as uſual ; and 
there was evidence that Mr. Kertue was -muſtered on the 1ft 


4 '».fdefiring. liberty be ref Sb nd f their | 
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of May: and on the 6th, of May, he wrote a letter to Co- 


lonel Smith, ſigned as lieutenant; and again another, on the 
5th, awning. himſelf. a lieutenant, Conſequently, he was fo, 
on the 8th in the morning. MW 


But the great ground, is the ain Ana amongſt the 
olcers, to throw up their commiſſions, in order to force the 
company into allowing them the double batta. The very 


meaſure. ſhews that it was meant to ſerriſy and intimidate the 


company into an allowance of it. And the danger of ſuch a 
combination, and of all theſe officers quitting. the ſervice at 
ce, is 100 obvious to be denied or doubted. There muſt, 


at 
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x ' en immediately, were Vrxrur i * p 
ordered by Colonel Smith, to Calcutta: and he declared that Lord Curt z. 
dhe keit. 5 | 
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verdict for the defendant : ee 


WT they pleaſe.” 10 el 


| Xe. not bound for life, it does not, however, follow © that 


every thing elſe that he claims was to be admitted to him; yet 


and his letter imports his agrecing to continue ſo rac the end 


« that he himſelf did not think he was at liberty to reſign, 


Michaelmas Term 10 Oe * 
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at the leaſt, have been great danger of f 800 among 


the Seapoje and pun! 0 ſoldiers, thonghy © Ls wien not 
haye been any from the Marattas. Le Ne Gg 


Sw" ifs 


The jury was 4 ſpecial jury x and they brought In their 


4 new erat. 


on 


Mr. Juftice NID OA Captain Parkes caſe, ws 
were ef in. the abſtraft. opinion, « that theſe officers can't 
« reſign at all times and _ en Fans 
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As to their Ne Te for Ih, by dr — 
freely declare my A that they are not.“ 8 
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But FA no — period i is Fred, and lidugh they | 


* they are at liberty to at under all circumſtances what- 


« ſoever.” og ons | e The 
. CEE Rs te 897 5 
Here, a Vertue was in the Free ut andere and a v 
contract, at the fime when he quitted. He had received the 14 
advanced pay; and was muſtered on the iſt of May; and on The 
the 6th demanded permiſſion to reſign; and actually quitted, pon pa 
on the 8th. He ought to have given ſufficient notice, to anda ne 
revent the advanced pay and his being muſtered. He ſigned | 
himſelf „ lietenant,” on the 6th; and hope mg his Upon 
being ſo, on the Ith. evidence 
This combination ing a ent aft, it b not 0 4 The d. 
legal 2 of the ſervice. | 0 N 
| " | defend 

Upon the whole, there is no fuſicient reaſon for anew lr 
trial. * : Wy Ht The va 
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-Mr. Juſtice As ro Nhe plaintiff's own euer thi 
« without permiſſion from his ſuperior officer. And if 


there is no pretence to ſay that he could be at liberty to re- 
ſign before the expiration of the month for which the agent 
had received his advanced pay. He had acknowledged him- 
{elf to be a lieutenant upon the th, and alſo upon the 7th: 
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by bankrupt 5 

bankrupt; to me amount of 19,5621. 175 „„ : 
In order to "4 
The cov 1 was tried bothers Lk M anarrti. L | by A ſpecial keep up his Bl. 
jury, at Guildhatl, at the ſittings after the laſt Trinity term: prey "08 Fax 
and a verdict was given fog the plaintiffs, for the above: ſing,” r =. 
Mee 1 


The Aden bad obpines > rule to "OM was why, others, is 
upon payment of coſts, this verdict ſhould not. be ſet aſide, void. 
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The chad were n and iris eveitors Sf t 


bankrupt. Edward Robarts, the 0 is the brothge 0 
the efendant 72 N Robart. 125 1 * 


The e of the avods for which this athion- Wibrought Ty 
pa the hands of the defendants in the following manner, 
7d Robarts bought goods upon credit, from ſeveral 
rdeſmen who did not tape his clreumſtances. The de- 
ſendants employ ed agents to buy theſe goods from the _ 
4h Parctulagly; one Nathaniel Sweet, who had 
rupt, and was then inſolvent, bought, between 505 R 
e. when Edward Robartt' became bank- 
7709 l. at prime coſt for which, he 
N payable at a futuse day. Tbeſe notes were 
ud in to the deſendants 3 and — Sa goods for 
le uſe of the defendants, and accounted with them for the | 
folits, as their agent. 
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Tar 2% 8499 Rt 
The 3 b ther man, one Mzſes Birch, to 
if goods of the bankruß to the amount of 2163/7. 15 . 
prime coſt ; and furniſhed him with bank-notes to that 
"ount, to pay#for them. He paſt theſe __ to Edward 
V. s Oo Rabarts 
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it. The poſſeſſion which they obtained of theſe 


lent and void. It mult. have been in pane of an i] 


5 > For the uſe of the defendants; "And pad tl 
: and in Like 8 as to all the r. ie Price, 2 obe 
e coſt, was furni 3 by the 45 Gas fend; 

SEK: DE 5 
def ts; or notes — h notes EA. loura 
ward Rebarts paid i in or the EY and diſcor ted git i 
them: and the goods were All ſold for the benefit 0 Th 
fendants; and the money accounted ok *. ther | 
pong 9 purchaſers. * 1 Fee 
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This was a groſs fraud upon che creditors of TY The 
44 a cheat, by wow and ow between bim and the d- . 19t ba 
ſendants. ae £17 1 All hi 
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ral wes Slate a abs dy al 
cauſe there was no 3 deed or conveyance. 1 
1 Jeft i it to the; Ju nfider 4 Whether it 0 | 1 4 

ce « ſale, as between Both ers and the bankrupt; orache erjean 
« to defraud innocent t perſons fr bn we | od be jull, 

Boy bought.” MD 4 1 | IE by the d 
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This is an aftion of t trover ; ; in which * Bani could TY 
not recover, unleſs the property was in the Bankrupt. The | They 
jury havs conſidered this as- no ſale, but a void tranſaftin. . 7. 
Therefore it is void on beth ſides: and the bankrupt has bu Le 
goods. But the defendants have yo 1 8 to ſet off the 0 med in i 


Ls to have the benefit of their lian.” RD, an 1 1 
1 of acti 

" the bankrupt never dealt for Hore than 8000 „ a year, ü bens. 
this tranſaction. Now, his dealings were increaſed ti tan troy 
28,000 J. in eighteen months. So that his debts, which were 15 _ 
8555 only about 6000 J. were now encreaſ@ to Ca 15 the 
ion: 1 


The beutel foe the plaintiffs (M Ar. Thiurlow, Mr. 13 the det 
Ghnn, and Mr. Mqnsfield,) argued that this was as _ 
fraud as could be: — therefore the defendants ought no 
to have any advantage from it; much leſs, the whole affect 0 


. fortious, criminal, and unlawful. ' 
title to them: and this aQtigh lies; and no equity c 
tended againſt i it. It was a conveyance of them Germ a a 
valuable conſideratjon: it amountedto an act of banktop 
It was a combination to, give an iniquitous and illegal p 

to a particular creditor. The whole tranſactiam was fg 


25. bankruptcy; ; and tende to 'indute à general bet 


X, that this OY was ese in an extenſive 55 
7 whe 
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 fitors for part of i it. 


m contended als, « that trover is EA the proper action.“ 


Kt haye been paid into the ſhop of the defendants, juſt as 
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ch | 
them the full effect of Ay fraud. 


' Though: the bankrupt himſelf : being 3 Ka could | 9 
not have ſuſtained this KN 3..yet e aſſignees may ſuſtain it. . 
All his property is transferred to them. Therefore JS, ac- . - "2A 
tion of frover lies, and it is the proper action: and t Jury | i 
my alleſs damages. No other verdict could have 5 given. 1 . 

[ > 


| The counſel for the dikobings. 3 a new trial, 
Mr. Dunping Solicitor-General, eant Davy, Mr. 

jeant Burland, and Mr. Cox, ) Se. Ae that it would not 
be jlt, that the defendants ſhould pay the whole ſum given 2 
by the verdict; and, on the other * hand come in as Cre- 
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rgued, that either the property of thele goods conti- 6 
med in the ori ginal owners, and never veſted in the bankrupt; 
(for if N the fraud would have affected the whole 
trnſaQtion ;) or elſe, it was transferred by him to the defen- 
tants, In neither caſe, could his * nees, Ou: ſaid, main- 
tain trover for them. | 
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In the fort e. the ori 1501 owners were 1 to the 
ation: in wy Toa the bankrupt might transfer theſe goods 
to the defendants or to whom he pleaſed, either with or with- 
out conſideration, .at any time before an act of bankruptcy was 
committed. The aſſignees have no right to recover them, as 
landing in the place o* the id : for the, tranſaction is 
i $29d, as ain him. 206 


© 3 1 . 
e heſe goods had been 2 r in «Pack 0 at caſh in ſpeci⸗ 
be 80 — 5 Sus circumPlance, makes no * 
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iS defendants 4 not . the Balg to be ſal 
hs in, danger. 7. 0 ency,, at the en this tranſattion. 
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ſignees, 1 5 * n toms, Meni Te two gromdeo? 22 motion 


F Krarss " MTs That the] jury have done wrong in finding ta 
actinn to be a fraud: 2dly, That ſuppofing the Ae to OS 
be Fraudulent, yet. the plaintiffs 8 to * been nogſuitel. 01 
* if that be ſo, a new trial ou 2 8 to be granted; in order 4 fro 
they may have the benefit of a nonſuit, upon a new til nt 
As 85 the fraud —The fraudulent deſign apd 3 8 mak Va 
2 upon ircunflances. 43 TT "Mm 
In te preſeht caſe, : 'tis as a — that * whole on 
was a wicked ſcheme, concerted between the defend ts and Thi 
me Bankrupt Edward Rebarts, to keep up his credit, to enable # the 
bim to get goods, which were to be employed to oy and At 
Aiſcharge the debt due wh the deſendants. I If 
* 

One of e is wat * the bankrupt. They wok have "The 
known his inſolveney: for, to their k nowledge goods ary re 
were ſold at prime coſt. The bankers a not a in yr been fr 
goods. Had they bought them openly and in "heir own 8 
names, and applied the money to ſink the debt due to. them, Ting 
the neighbourhood would have been immediately alarmed, u and ; 
They knew that the perſons who ſold their goods 1215 credit 13 

to the bankrupt, would never be ** . The 
Were we 


Boe 1 nid not think it amounted to an aft * 3 
for the reaſon I have given; and left it to the jury onthe It 11 
point of fruud affecting and annulling the whole tranſaction. any a 


I dictated my apprehenſion of the conſequences of this ver- [ 
dict, in takin p the account By W 0 the Zut hi 
following e ff 1 


4 That in . of the verdif, the notes iven by keep 0 
<« Ftueet and the other purchaſers of the gboch, and 25 ff.. 
or paid by the bankrupt to the defendants, are not to EE 
be conſidered or imputed. as any payments at all, being This 4% 
« totally. void. And if any money was paid by mY dot linen: 
„ defendants to the bankrupt, as in — 2 of fuck Dear in 

2 2. ſo fraudulently ſold, ſuch money is received by de u cheat it 

ankrupt without any conſideration; ; and therefore ta the d rover 


« uſe of the "defendants and, de to Sos ſet ol 
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b — tion 10 it , That the defendants are pct 
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Bot this PRE be an « e 1 all ee 3 
for, there can bg no ſet- off, in any action, of trover, A 
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a action of troutr 47 be ks on property. 


The queſtion then is Whether this tranſaſtion yore | 
5 ys property. with Bane to the aſfignees.” 1 


If fraudulent, 1 Fn nor. alter the * 
"The affig © HOPE land in the [plas of ths fankrope, in 


__ TONY; where the aft of OT has 
been fra fulent. 


It muſt be inquired « therefore, « Whether this was a fate 
* and a tran of the * 


The + jary hoe conſidered it as not ſo: and I think 25 5 


were well Warranted in ſuch their notion of it. 
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It is call 4 that the bankrupt, before, he had committed 
* any aft of bankruptcy, might have delivered the 1 or 
paid the mociey to whom he pleaſed.” | 


But ber hb fas abt dine b; ber has purſued 5 nadel 

which is fraudulent, and which is calculated to cheat innocent 
ons: and the defendants were ivy to it and afi/ing to 
ö f e s of a e man, under FE * 
1 
g m ha nat be eee af fate. The defendants are 
e not linen-drapers ; they had no warchoufes ; they don't even 
wear in the matter. It is a ſcheme to fave themſelves, and - 
eg to cheat 1 innocent perſons a fraudulent deſign. This action 2 
e oy er 18 a proper remedy to N the ereditors. 


. e concurred in opinion with Lord MAxs- 
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Prwrüsss 1 12 eme at the eve of a pankruptcy, to. ay 
and innocent pe l in order to ſecure particular creditors . is 


122 a fraud as ſhall render the fale ad. 


A he Ne ſeveral circumſtances. OY Bow: 
* pea, 2 ao the contrivance of | 


1 out of war op , | WE" FR . 0 


The queſtion 6 Whether this * Aion of Pa lies” '. dy 
pends upon the evidence : nt hat * That the pro- 


« perty Was never altered.” bo # ed ed 


Therefore the verdifi i is very ge >. aAlion i is wel 
brought; and 1 it is the only action that could be * | 


Mr. Jullice Wirixs concurred. 5 hp A. 2 4 
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ton”? N eee debt o 
Judgment for - peared upon the yum and was OI by the repli- judge 
r cation, That the deſendant's perſon Had been taken in ere 8 81 


„ac- culion, by virtue of a capias ad ſaligfuciendum, upon this judg- The 
berieten ment; and afterwards, pon out of cuſtody; by 'confent ing thi 


part paid, and of the plaintiff, upon Eis entering into reements* to part. 
yet N lud- « pay certain ſums of money at Apo times; pot 


manding the whereof he had accordingly paid to the plaintiff purſuant to thei] 
whole, the ſaid agreement, but had"failed in payment, the remain- TIE 


this; and yet concluded it with demanding the whole ſun 
7 due upon the judgment. The defendant zurred to the 
EE replication. - 2 


Mr. 4 bur /f, for the defendant, argued that the defendant 
| hav ning been once taken in execution upon this Jorge and 


: „dee, 


ther execution. upon It; an:ac- 
| be Which had been al; 


on that 7 Too judgmen 

0 | Ger | the defendant” fo diſcharged 

n it. TC E ; to t plication, as 2 
domen e e pre 4e been ſatified. 


Me. | Monfeld contra, . for the” plaimiff; ee to 
11 the firſt and principal obj eftion, by Fwy the plain 
tiff's conſent to the us ndant's: Aiſcharge ge, 1 foot of a 
umditional one, and entirely reſcinded or "Dalles by  non- 

eee of the condition 3; and therefore, in event, no. 

{af aff, I Wet Kalt objected toy In 8 
the replication 3 he ſaid, it wright be amended.' But 


„ Tax covnr 125 clear with Mr. due in boch points. 


They: held this to be an . in the intiff, to 
diſcharge the deſendant out 33 in conſideration 53 
a new agreement then entered i recap: he was to re- 

ceive ſeyeral Mme of money inſtear l of the . 
fndant 898 that he e ee if he had 
kept the deſe gao};) and that he could not bring an 
action upon the p.. ney after the defendant bad been taken 
in — 421 diſcharged by the plaintiff*'s own conſent; 
but ought To have brought a wn. man ca eh 

on this neo agreement. * 


r. Juſtice YATES added + a | firong 9 wht he 
could 1 | bring an action upom the old judgment; namely, 
that it was the conſtant method of declaring in an action of 
debt on a judgment, 


— in the n « a a... 
has wm thit remained payers „ 


- They alſo held the ee ts be 3 in demand- 
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- He: reported, that dhe title opened for the plimill wa 
| under Mrs. Haldane, as deviſee of Robert 8 Two 
| \.. deeds were produced, (a leaſe: and releaſe,) dated 11th apdy 

* .. 12th of Oceber 1731, between the 'faid Robert Halmet and 

„„ EY © Fohn Blachford.; | 3 Holmes, in conſideration of 200. 
2 conveyed to Fobn Blachford and his aſſigns, Little Hrarles, 
- ice called Bides, in Newtown: alias Frantuille; to 00 

| the ſaid Fohn Blachford, for life. William Clark ſaid that he 

had theſe deeds from the plaintiff*s attorney: and Richard Clark 
3 „That he e e the rents of theſe premiſes for 
Fobu Blackford, for e — and 1753. 4 1 
54 ohn Drake ſince dece hat John Har 
in 1759: and that after his — this witnels 1 the 
rents of the ſame premiſes for three manger Robe Blacb. 


e agg g ave ee e 2 


That in 1765, this witneſs was ſpoken to by Mrs." Helms, 
for Mr. Blachford to give up the 2 ; and that Blach- 
ford gave up the poſſeſſion. 
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Then the will of Raber! Holmes x was r e 
dated 24th of January 1738. It appeared that he died the 
th of April 1751; and by his will deviſed-all' the reſt and 


- reſidue of his ellate whatſoever and whereſoever to _ 


; ee, ber heirs, executors and adminiſtrators. [ a 


1 rie er ga- Ilie e oe 
5 Haldane ; and 04s Rs 


4 There was 710. of. any _ we se che Black 
Forde: and William Clark, a witnels 3 for the plaintiff, 
upon his croſs- examination ſaid : That Mrs. Haldane had, 
, £6 betore the 6th of Ocaber 1768, conveyed away her intereſt 

« in the premiſes 1 Mr. e Urry; and tale the DEED 
was IN Court.” _ 0 


D pon this, it was inſiſted by Mr. Serjeant Burland for the de- 
fendant, « That the — s Own witneſs proving the go 
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Ne af vant 


"The deed's being in Court, or at leaſt j in 1 the lain 
was, nat controverted. But, for the plaintiff, it Was el 
2 That no. notice having been given by the defendant, for the 
| « plaiptiff to produce this rad 5 W e net obliged to do it. 
«. And it was alſo inſiſled, that = HS: ought to recover 


ht 


« under ane or the other of the leſſors: for, upon this evidents, if* 


10 Mrs. Haldane had parted with the rele, yet Urry had * 


1 was  anfiveced, « „Tb this was not a caſe koh ragihred 
woticen—< That the defendant did not claim under this deeds it 
« was only then. diſcloſed by the plaintiff's 's own evidence; and 
to be Hut to complete his title deriv from Urry.” 

* 92 ? v 

4 12 iner the Hove circumſtances, Mr. Juſtice 1 thought 
{the plaintiff ought. to give further evidence, to aſcertain the 
£, lille, under which he was to recover the term. | 


Rue plaintiff reſſed his caſe; = ies; the de- 
recing .* That the plaintiff ſhould be at liberty to 
* more oF anew wal, without payment of coſts.“ * 
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A motion was accordingly made; a rule to ſhew cauſe 3 and 
cue nen ſhewn. T 3 1 5 


This caſe was frenuoully argued at the * by ſeveral emi». 
pent <a on bor Fa. | 


8 was urged c on nc of the PPE OY That a ta ei being 
\ confeſſedly 1 in Court, and in the power of the plaintiff, ought to 
have been produced by him, in order to ſhew that Urzy had a 
title,, For, his own witneſs ¶ Milliam Clark} had proved that no 
title remained in Mrs. Haldane; ſhe having conveyed it away : 
and none appeared 1 in Urry;;, as they Hed to produce the deed, 
though actually in Court, upon, which they pretended that his 
title was founded. So that, inſtead of ſhewing that Urry had a 
title, this refuſal to produce the deed was a 0 ground of 
preſumption „ that in fact he had none ; and that there was 
0 ſome defedt i in this deed, or ſome thing or other contained in 
it, which if it had been pruduced, would have ſewn that 
8 he had none; and that — did not dare to produce it, be- 
* cauſe it would de/iroy their title inſtead of proving „ 


As to the objection urged on the 
8 Was: Fele had * * the 


part of the plaintiff, « That 
plaintiff notice to produeę 
cc this 
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the deed" or BELLS 276 
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| DANS: and T neither did the fendant e. under it. : Oh the comerany. t 
Ua, , eas firſt Hifcloſed on the croſs-enamination of the, plaingiff's 

Fe Master. oon witneſs ; and ought to be produced. by him, in order to 

| - complete the title which he claimed . ' which te | 
I a otherwile, totally unſupported: 15336 LR. 


bodkfid | 


| 4 * On the * hand, it was argued by the RES counſel, 
6 5g 2 That even eee 4 that there was no need of their having 

Coe þ 2 a N el to oduce it, or taking, it upon the fame" foot 
I”, f 


„ h notice a been actually given to them; yet they 

1 9 not under any abvigation to produces it. They laid. F 
* don as a knowh and eſtablifhed" 2 of evidence, « That 3 
4 | „ * though 4. arty had regular and ull notice- to produce a | 


„ deed, t * e uence of his not producin it, was, 
» * that the adverſe 585 ſhould be let in to N the con- 
8 88 tents of it hy an inferior ſpecies of proof; as, for inſtance, 
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2 by reading a copy of it, or by pura evidence: which. the = 
„„ defendant bi not, in 2 4 caſe, either done or —.— by 
7 Þ to.do. And as to tie pretended, preſumption « that there I 
h e might be "bing defect in it, or fomething contained in 75 
„ | which deſtroyed the validity or effect of it,” it was * 
rounded upon mere imagination: and fo far was it from 15 
| ie: at all probable, that on the contrary it muſt be prefumed . boy 
to cofivey at leaſt an eſtate for life to Mr. Urry ; becauſe the 5 
- witneſs ( M illiam Clark} bad ſaid, „ that "the conveyance | ip 
„as made to Urry, in order to qualify bim to give his * 
vote for a repreſentative of the durrough in parliament A Eg) 
which mult, therefore, be a freehold. However, be the pre- Jak 
fumption ever fo ſtrong, ſuch prefumption oupht to have f 
been left to the N the ap be oh nat to have rhe e 
Aa OBS * | 25 # 
*4 * 

They :nGſted, with great 3 a Takes; of being 1 
3 the plaintiff ought to have had a verdi: ſor, that 2 
his title appeared to be a good one, without, the aſſiſtance of 20k 

this.deed. He had laid a double demiſe ; one from Mrs. Hal- 0 
dane, the other from Urry. The evidence given by M illiam r 

Clark, was 5 Mrs. Haldane had had an inter but had 1 

A conveyed it to Mr. Urry.” Therefore, moſt manifeſtly, there Tha 

Was an intereſt remaining in ONE. of the Fb leflors of the the 

plaintiff: and it was indifferent to the plaintiff, in which of fair 


the two it ſubſiſted. If it was ant of Mrs. Haldane, it was in 

Mr. Urry : for, thus far the witneſs had clearly proved. And 
therefore they had a right to reſt the matter here; ; having 
17 35 under two 5 and eva chat there was wal fub⸗ 5 
? ing 997 
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OWN title.” He enn 


-&" recover, but the „eren rength of 
not found his claim upon the Wen neſs of the defendant's title, 


For, poſſe gives the defendant a 271 our e man 155 ; 
EE good title. 7 1 ae * a 


„ The Anne here chimes ner x 3 1 „ 
7575 receipt of the rents and 33 "Rob#t Holmes, in Oeoker go 
1737, conveyed to Fohn Blachford," for life. Blachford died 3 
in 1769. She was widow and deviſee of Robert Holmes, who 
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died in April'1751: but the rents were received for ohn | 
Blathford | in 1752 and 1 15855 and after his death in 75 59, for „ 
three” years, for his ſon t Blachford as deviſee o f John his 2” 
"father ; there was no proof of any receipt of rent fince the R 
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 Blathfords: And the witneſs roduced for the plaintiff proved, 
bet croſs-gxamination, * that ſhe had con _— away her 
« intereſt in the premiſes, to Urry, before the 6th of Other 
«1768;” which was the day on which both demiſes were 
* to de made. So that it is 2 that the plaintiff had nc 
3 under the widow, Mrs. Ha ane. 
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1 wo, 
Eos ata. 
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Tben, as to his claim of a title under . he . not 
proved any title in Urry. The j Jary could not have found for 

the plaintiff, under he deed of conveyance to Urry, without WE 
Producing it. And probably, there was ſomething in the deed, | : 
which would have ſhewn, that 14 had no title. Ps Et | 


22 Sriniipall laid ſtreſs upon ts plaintiffag fang to Pa 


der the conveyance from Mrs. Haldane, which was in Court. 
want of notice was nö objection, in this caſe ; becauſe 
che) had the deed in court. The refuſal: to produce i it was art un- 
fair attempt to Tecover, contrary to the real merits: and being 
\ deliberate'refuſal, by the advice of ' counſel, yy to the 
ecommendation of the Judge, warranted the ſtrongeſt] pre- 
ee that the deed would ſhew that neither of the lef- 
ah er of the plaintiff had {uy title?“ © ol 
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The plaintiff's s counſel were not obli Nee to 2 this deed: 
can be obliged ts predic evidence againſt himſelf. , 

to produce it Wguld ve. Deen 0 
ze the admit! inferior evidence.” He io ſtanced mn a cal 


whictshappe ne before him Ifs when a Poll bool which lay b in | 
court was refuſed to be produced: he held “ they could * 1 
ce he obli ged to JAR | nt And this his dejefininarion w 
6 nb „ OED . 
bt 2 1 for the plaintiff mona n not have fie y 
fereda onſuit ; but, hund have appeared,” and ſo had it tft 
ta the ji jury, r. Whether the pn N the wn 1.2 TINEA, 5 tit! , ' 
o not.” $3 eee nah | C 
won't ny r „ 3 ' a 
N Mr. Juftice Aso In an ae, ths Party ts ne 
WP change 5 poſſeſſion, muſt, make out à title, This was dc 
a ſcambling title. At Was a matter of mall value, excepting? de 
its being ſorfthe arch of W at the * FO of members du 
to parliament, | ee, e A 2 


de conyeyance from Rauer l 1 to Alderman Bfachfrd 
was in 1731. Blachford died 1 in 1759. Holmes died in 1751, 
and 27 to his widow : ſhe married Haldane. : Alderman 
Blachfard's ſon entered as deviſee.of his father, and held it 
three years. Mrs. Haldane had no title but as deviſee of 
Robart Holmes. William Clark the witnefs ſaid, e had con- 
veyed to Urry. But the plaintiff Hes. na title _ Urry; 30 
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I was not called upon, to leave it to cherry 1 bought the. 


refuſing to produce the was a want of fairneſs ; "and that a ve 
the ainsi had not made a complete title, witlfout f it. o LOS mag 
5 ; coſts 
But if there 3 is any doubt in the Coun, I haye ne bjeliv and 
to a new trial. : to ſo 
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Jeed. in his porber, and 22 
by the adverſe party. It is re 
poſſeſſion of a dead, and re after | me.uk notice) to pro- 
duce it, the aher fide ſhould be admitted to prove the contents 
by inferior evidence: but there is no reaſon why gie poſſeſſor 
of the deed ſhould be allowell to give ſuch 2 W 
when he can give better, if h 1 5 


produce it; though it might 
onable, that if” one party! 6 in 


Lon Nan bp br 5 e oy 10 r the 
Court will forte parties to praguce evidence which may 
' againſt thgmſelves ; or leave'thetrefuſal to do it (after — 
notice) as a ſtrong preſumption, to the j The Court will 
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do it, in many Caſes, under particular circumſtances, y rules 


tdefore the trial eſpecially," if the party from WhonP the pro- 
duction is wanted applies for a favouf. But in 2) eee or 
penal cauſe, the defendant is never forced to produce any evi- 


rs, T1 be ſhould hold it in _ ans; in Court. 
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E. NRO R was brought by ths defbhdant below; upon's 
judgment for the plaintiff in C. B. in an action of debt, 
upon the bribery- act of 2 G. 2. c. 24. 57. Upon the trial, 
a edi was given for the plaintiff, for 1000 J. and 1 7. da- 
mages; beſides mis. coſts and charges; and d much for his 
coſts and charges: : and judgment was entered accordingly, 
and for coſts de ancrtmento, ſo ues amounting in the whole 
to ſo much. 


The error wag, 4“ chat the plaintiff is not intitle 
wh damages: : no 'o damage detention of the debt, 
given in a popular actiön. 1 Rolls: e 
Letter P. pl. 1. and pl. 4. in point. 80 alſo was t eaſe of 
Sr Thomas Frederick v. Andrew Loolup: (which yy "Our 2 

_ at 6 ogy ane p. _ to . 


Mr. Iphu, for. th plaintiff din, I won 2 

was an actions en the gaming- act; and was brought for the 
And he 0d there is a dif- 
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. A - Eaſe, there can be no damages fo 
- coſts; but in the pong ts EL FEES both his - 
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andi is at leaſt a tacit authority 


_ action: and . e 


ference: between penal 0 Udet r 
meren fan, (as 0 reps tele damage 


(as to er tre 


TID UF 0¹ 76 


dow und eſtabliſhes that diſtinktion. * 3 1. 374. Sedg- 
_ che, gui tam, &c. v. Richard fon, takes the fameghifiinRion, 


"*" the 3 e lays it to Res Os e 
Here, #iighe 


15 . and 5 Eo ” bs, be 
n he. s | 
| 15 But; # leaſt, it ought, to derade he bot 
8 * ge, „ | 
S * 


plied, that in the caſe oited from Cre. Car. 559, the plaintiff 
ved: and in 3 


was the grie 1 Lev. 374, nothi was de 
termined, upon that part of the coy 7 Fi 


% 


He inſiſted, that uo damages for Aae of the debt e can 
be given in a popular action; becauſe nothing, a0 intereſt is 

attached in the plaintiff before his bringing the action: he 
had, before that, no more right than any other man. en, 
fore the giving um damages is erroneous. | 


1 the judge nt N be 1 both 651 hs 
't 5. damages, und for e c 6s "Wy _ e with 
the damages. 


S 
"Loxp Marxsrter.p—There are no Jamiages to be 


ive in theſe popular actions. This flature gives coſts, in- 
£2. but here the damages and 8. K are blended 5 


Me oy below wigs A wiit of er error. ue m 
what is wrong; t gi ive judgment for w 
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* the defendant Low brings a writ of error, 
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1 Rex —_ Berney bier, EA. 
BY Int year NM by LN : 
0 N the. fecond day. of this beim, Mr. Solicitor General 
1 ng) moved to quaſh an order of ſeſſions confirm - 
a rate made for the relief of the pogr of the pariſh of. 
2 r/ftead in the county 9 of e 


a . 
Fg 3 * 2 * 51 - 1 = 


9 


827 


TRE ORDE} ojjeted to, was ei af” a gen. ral quagter- 
ſeſſions holden for the county of Norfolk, on the Sth of ph 
96.9. and was in the allowing rege N 


A 


Poor rate 
confirm 

of {{flione, 
not be ſet a- 


fide, uflefs it 


unequal. 


| Whereas Barney Brograve, Eſq, _—_ f the inhabitants of 5 


Warftead in the county of Norfolk, — to this Court, to 

be relieved 2 a rate made, in due form, the 6th day of 
January 1769, for the reli & the poor of the ſaid pariſh, 
wherein the; ſaid Berney is alſeſſed of 160 J. 35. 9d. per 
annum: whereof 31. 155. is charged for the profits of a fair 
held once in every year in the {aid pariſh ; and for ieguality 


throughout the whole of the ſaid rate. And whereas it was 


admitted, on the hearing of the ſaid appeal, „that ſome 
« time in the year 1763, the ſaid Berney, Brograve appealed 
from · a poors ate then made for the ſaid pagiſh ; and that 


« afterwards, the ſaid appellant and the then officers of the 


« ſaid pariſh of, Wonſtead referred all matters in diſpute touch- 


o 
a . 
* 
" 
=. 
* 


ing the ſaic former rate, between the ſaid appeltant and 


« the then officers. of the ſajd pariſh, to the determination of 
*« three of his Majeſty's e of the peace for the ſaid 
4 „ county t then ain = that diviſion to which the ſaid 

' * paxiſn of Yorflead did belong; That in he year 1964, tho 
« ſaid three juſtices, in order to ſettle. all diſputes, did re- 

5 4 cording to the method they had formerly taken ; but did 
* © not particularly recommend nor object to the mode of 
« rating itſelf, which was, that all occupiers of land in their 
« ſeveral occupations, within the ſaid pariſh, ſhould be aſ- 

* ſeſſed at three-fourths F the "YZARLY VALUE. of ſuch 
« < land; and that all ** of houſes lune the ſaid Foun 

* ou 


* 


* 
* 
* * 
* 
5 * 


th , « commend e parties to conſent to the rate then made ac 
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323 2 3 
ARLY VALUE of their fel; 7 — 4 — Which rate 1 
„ © AND AGREE: and that the churchwardens and overſeers 
2 of che fall payiſh dich accordingly cominue to make their 7 
„ces far the maintenanes of the poor purſuant to ſuch agtee- l 
. A ment, and did therein aſſeſs the appellant and all ather oc. 1 
„ cupicrs of Bud withyn the {ard pariſh bt three-fourths of the p 
 » «6 yearly value, and the occupiers of all houſes within the fad - 
| © -., 4h pariſh at, one MOIETY only of their reſpective yearly value ; * | 
and didicantinue affaſſing them in ſuch manner down to the 
i . haelmas quarter 1768. That the appellant, thinking E 
mimt aggrieved by the alleſſment,mide for the relief of te i * 
gs poor from Midſummer to, Michgelmas 1768, did, in the latter 18 
5 * end of November or the beginning of December now laſt paſt; 2 
And before the rate appealed fram was made, give notice to by 
„ churchwgrdues and ovyerfeerseef the faid pariſh, „that 45 
e % unleſs the ſaid pariſh<rates Were altered, he the ſaid ap- 
if £4. & pellant-would nt abide by them; and that he was guite di.. 1 
e [;5fied with the ſaid rates; but did not then or at he 
bother time makg any particular objeRionajogghe faid rate or | y 
the mode in the which the ſame was made, until the time of ſand 
| Bo he hearing the ſaid appeal. That the ſaid churchwardens and 1 
_— 8 overſcers of Morſtea aſoreſaid did, on the 6th day of 2 "ex 
laſt paſt, make a ppors. rate for the faid pariſh, for one ey 
quarter of a * from Michaelmas to Chriſtmas laſt; wherein fat 
they dic aſſeſs and rate the ſaid appellant and all other occu- — 
| piers of lands within the faid Pariſh, at and after the rate of 
., ©» three-fourths of their reſpective yearly value, and the occupiers * ej 
. of all houſes in th& ſaid pariſh at and after the rate of one ent 1 
— moiety of the reſpeRive yearly. values of the houſes in their F 
reſpective occupations, within the faid pariſh ; from which 
rate, Mr. Brograve appealed. And it appeared, that all inequa 
other perſons aſſeſſed to the ſaid rate had paid to the fame, I mag 
5 except the ſaid Mr. Brograve.. AND now, at the hearing of x 
| the ſaid appeal from the whole of the laſt mentioned rate, the 
| . appellant made many objections to the ſaid F: and in par- vidh Ut 
ticular,** for that be was rated 31. 15. for the profits of 1 
the fair in the ſaid pariſh,” „(which, upon evidence, ap- 5 
peared to be let by him to Heuler ;) and alſo, 5 for Mr. 


L that Henry Middleton, who occupi#d about ſeven acres of 


ic Jand as tehant to the appellant, was not rated for ſuch firmed 
« land.” * . %% ͤ 1 f 
And thereupon the court [of ſeſſions] ordered the ſaid laſt * 105 
„ * mentioned rate to be amended, by ſtriking, out the particular = 
5 part wherein it appeared “ that the appellant was rated and aſ- The 


« ſeſſed for the faid fair, and by therein aſſeſſing the ſaid Henry 

Middleton for the ſaid ſeven acres of land; he the faid Henry 

Middleton being preſent in Court, and conſenting thereto: _ 
. | 16 | the 
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| * od * _ 
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the . een, but | ned 10 ws: 
fate, 'as to al the raft... ö 7 0 1 


2 5 ; 4 15 e 2 44 
Mr. „ Soölleitor Gee on behalt of b me ] 
: grave, moved to quaſh this order of iſſons + ; objefting, „ that , 1 


it was an unggua! rate ; and that it appeared, upon be Face n Fe 
of it, to he ſo: for that the Hamden ror — the oceu- . dillatig⸗ 
piers of land: ought to be rated equally ; and there was uo fied at the 
pretence t6 rate the latter at three-fourths Gf their Ts 2 bee yu ae ao 
when the former were only rated at two-fourths. = ar that the 
© of 8 are not 

Lonp Man SFIELD ſaid, he did” not ſee any e 3 4, 
inequality. He thought it right and proper, that there The phage 09 | 
ſhould be a difference made %etween Hands and houſes: for; drawn up. 
there are ſeveral charges. incident to houſes (as repairs, win- 
dow-taxes, and ſuch like deductions and outgoings,) which 
do not fall upon lands, to eſſen their value. And this mode 
of taxation was agreed to by the pariſh in 1764, and by the 
68. _— being thin | at ; and was continued till 4 


1768. "IRE . 8 


% . 


Mr. Dine 6 nevertheleſs; to the laying down any 

ſanding, invariable, perpetual rule in a pariſh: and as this 
rule is now perceived to be an unequal and unequitable one, 
this appeal was brought, in order to coFre# it, and to fix a 
true, juſt, and equal one, ſuitable to the 3 at pre» 
ſent exiſting.” | | 


as 


„ MaxsrizLD— The Juſtices have thought it 
an equal fate; and all the JEN: were of that SO in N e's 
eat 1 | | 


Mr. Juſtice Yikres The Curt can't enter into the 1 * 
ene of it; unleſs it appears to us to be, ſelf-evidently, | = 
meceſſafi Ys and unavoidably unequal. = Pe ns : 1 


THE Cour gave him a rule to hew cauſe; but 15 | 

with very ſimall hopes of their * £4: aro to make it ab · | _- »- n= 

Me. Gli ff x now ewes cauſe, why the order of 4 2 

ſeſſions ſhould not be 'quaſied, nor the rate which ſtood cons * 8 8 
irmed by , ai | EE 5 ä | g 


Mr. Solicitor General Nill inſiſted that this was an unequal 
nate ; and that an unequal rate was an unequifable r rate. 


t he 1 rent, he laid, was the rule of rating. h i 


# 
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— Gol, 
This is a nate upon the occupier, not upon cha land. And 
zun occupier of a ſe of 20 J. a year is generally better able 
to pay his rate, than a kame who occupies a farm of 201, 
A yar. def . Win; OG 1 N 193 1547 | 


1 HI 2 g 34+ 34 „ SLES, of 3 . 3 1 S 437 -»» 
The Court wilt underſtand the word * value” in the order, 
to mean the yearly value, and not the yearly rent. lt is in- 


* 


Ai 


poſſible therefore to conſtrue this to be an equal rate; When 


it directs “ that lands ſhall for the future pay three-fourths 
« of the yearly value; and houſes only haff of heir yearly 


. 


— 


. 
457 e 


Fux Couxr were clear they could not ſet this rate 
- aſide, unleſs it appeared mamfeftly to be unequal: they could 
not preſime it to be ſo- But it would be impoſſible to pre- 
ſume an inequality in the preſent; when, on the "contrary, 
this * himſelf has approved of it; and all the other 
pariſhioners have agreed in ir. 


Ain er Per Cox". unanimouſſy—- 
RULE DISCHARGED ; and ORDER AFFIRMED. 
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Monday mn Rex verſus Samuel Vaughan. 


3 Nov. 1769. 


Information 
granted for 


bribe a privy 


O* Friday the 17th inſtant, Mr. Dunning, Solicitor Gene- 


ral, moved for an information for a miſdemeanor, at 


— private proſecution of the Duke of Grafton, (then firſt Lord 


counſellor to 
re a re- 


verfionary pa- 


F Is 


tent of an of- He produced an affidavit of the Duke. of Grefton's proving 
fice grantable a letter to be received by him from the defendant, containing 


by the King, 
under the 
Great ſeal. 


an offerof paying 5000 /, into the hands of Mr. Henry Neu- 
come, to be delivered by him to the perſon who ſhould procure 
a patent of the reverſion of the office of clerk of the ſupreme 
court of the iſland of Famaica, for the lives of Mr. Vaughan 
three ſons, or the lives of three other perſons to be named by 
He had likewiſe affidavits to authenticate the hand-writing 


M 


* 


af MroYorghant. of ls tins 7 3th via 1M 
* ” * % . . * 5 g * 


7 


o 


72 
- 


'- Mr. Vaughan ſent a cafe alſo to the Duke, defiring his 
uſa] bf it at his leiſure ; which caſe related to the nature,” &c- 
of this office. 8 15 5 ende eee 
8 # +% & 4 5 - - It 


_— 
* 
** 
* 
* 


udien Term ni 


ir tits. by a letter to his Stace, — g an | 
Aide which — Mr. Vaughan ſays, * will new the 076g j 
«:Srepoſalz; which will be £NCREASED: 15 netigſſary. The Rex v, 17 
ktter _ to © kave ſecurity in Mr, Henry Newcome's' hands, Vavenam 
« to an e the 5000 /. to the order of the perſon 
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. re the ſaid patent. And it concludes 

1 will take —— opportunity of waiting upon your Grace; þ 

. hop A honour. of a conference; otherwiſe, to rereive , 

1 adi, in onder in deſtroy the fn, F l 
| {L153 SE s 
J The affidavit incloſed | in this letter was "ani beste 4. 7 n 

Lord Mayor of London. It repreſented this to be a matter | 1 i 


that required the utmoſt ſecreſy: and it is- thereby ſworn, 
(beſides 2 is above mentioned) * that this whole affair is 
« an entire ſecret to every one but Mr. Henry Newcome ; 
4 and that, whether his 22 prop ſal ſhall prove effica- 


6 cious, or be rejected, he | diſcloſe it to any per- 
« ſon whatſoever.” FER 


The Court had aſked Mr. Solicitor General upon his 
rſt moving this matter, © In whoſe diſpoſition this office 
« was;” and wiſhed, . Wann, 


purpoſe. 

Accordingly, an affidavit of one Mr. Policies now oo 
duced and read“ that the office was in the diſpoſition of the 
« King, and paſſed by a grant under the great ſeal, which 


took its riſe from a fign-manual megan. oe by one of ; 
4 the Secretaries of vents.” E I 
1 likewiſe quorkes affidavit now read, of one Mr. W 1 
Renell—6 That the ſupreme court of Famarce is like the wha 
« three courts of B. R. C. B. and Bade , 4 Fon in 8 rw nl 3:00 


* beſides which, EAR ae of Cy 


Mr. Wedderburn and Mr. Lee, on behalf of the delennt, 


5 now ſhewed cauſe againſt granting an e | oh 

| This acer of clerk of the ſupreme court of the iſland of | bk 

Jamaica was fold under a decree in Chancery here, upon the boos 

ce yes 15 truſt of it dying inſolvent. 7 —_ 

Mr. "Tons bought it, and 0 deviſed one moiety 1 

of it. The repreſentatives of Mr. Paxton ſold the other 1 

- moiety, The ſubdiviſions of it have been ſince both deviſed = FU 

7 and fold. The office was, LEG 229% very N exe- 1 
cuted by * 8 


e | 8 Term 16 Geo: 4 
9. „he babe 0d 6s lese of the office in 1765 ; and put 
it upon a proper footing. He went to Jamaica in 1765 
Rix v.. Aus returned in 1766; and then applied to the Duke of Graf. 
Vavgnan. ton. and Mr. Contoay, who were then the two principal Secre- 
55 taries of State, for a grant of the reverſion. He applied to 

© g no h this Mr, Newcomt. The Duke's anſwer 
as, id five:meddle, out of his own department,” 
Fe Mr. al was attempting to procure it, and to get in 
the 5 intereſt; pretending to have the patrona e of 
the Duke of Grafton in the point he was purſuing. i 
5 1 alarmed Mr. Vaughan on account of his Jeaſe, as wry as of. the 
FE reverfion. Howell and Vaughan had a treaty upon this ſub- 
| ; JeA? and Howell perfiſted in his attempt. "We Vaughan 
= | thought that Hotuell's intereſt muſt ariſe from money; a 
3 therefore counteracted him by the ſame means: and, to re- 
move all ideas of uſing this application as a frap, he made the 
affidavit of ſecrecy, and ſent it inclofed to Mr. Newcone. 

"TY Mr. Newcome returned the affidavit : and then Mr. N 
ſent it to the Duke. | ; 


Tbe old tent of the offiee (the neil ron)! was $07. 1 an- 
mur: it has been now lately raiſed to 750 guineas for the 
moiety of it. The office, had been- 0 4, Figs _ 
very W N by _—— . „ 


- Mr; "age nẽver 3 8 one. l 

yet two letters appeared in the*pubHE Papers -calentated to 

affect Mr. Yaughar's character; but fiftitious in ſeveral ar- 

— ticles. Theſe ſpurious letters repreſented him as a man that 
had abandoned his connections and principles. They treated 

Mr. Vaughan's conduct, as extremely filly, and very unlikely 

to have its effect; and alſo as Ts the utmoſt Agnorace 

of the world. 


2 But as he took the office to Is a bab office, his oy | 
offence could be, that he ſuſpected the noble Duke to be ca- 
pable of liſtening to this his offer. And his, affidavit only 
meant to clear him from intending to trap the Duke into a 
tranſaction with a man obnoxious to him! in politics; and then 
diſcover it. 


They awd the Cont would not 140 4 ede of. their 
DIA, to the already prejudiced opinion of the public. : 


| They then argued that this was no offence at all. 


The ſolicitation to ooh money for an office in the colanies, 
is no offence. It would have been no offence, even if the 
act itſelf had been done ; and the office had been * pur- 
ſuant to the ſolicitation. It 
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It is not within 5, 6 Ed. 6; c. 16. That ast does not 
extend to the colanzes.. The faving in 67. ſhews that it was 
no offence at common law; that it was nz illegal: for, this 
proviſo leaves it to the two Chief Juſtices of B. R. and C. B. 
and juſtices of aſſize, to do as they might have done before, in 
any office to be given or granted by them. This proves th 
the legiſlature did not conſider this ſale of offices to be 


* . ”< 


1 18 a 
8 
25 ? | | 


The caſe of Blankard v. Galdy (in 2 Salk. 41 1. and 4 Med. 
215.) alſo proves the ſame point; becauſe judgment was 
given for the plaintiff, That caſe was an action of debt upon 
2 conditioned for performing articles of agreement con- 
cerning the office of provoſt- marſhal of Jamaica: and it was 


then ſettled and determined, that this act of 5, 6 Ed. 6. 


| & does not extend to Jamaican. 3 


In the caſe of Gadolphin v. Tudor, it was determined chat 
if the reſervation be out of the profits, the deputation is 
0d ; but if it be a ſum in groſs; then it is within the 


tute. : | * 


Tube ſale of any office is not malum in ſe; notwithſtanding 


the inaccurate report of the caſe of Sroctwell v. North, in 
My 102, and alſo in Mer 781. It is xo offence. at common 
Tis no crime; no object of poſitive puniſhment. It 

is not 7mmoral, if a good man and a ſufficient one is pro- 
moted to the office. Neither is it unlawful : for, in the caſe 
in Salkeld, judgment was given for the plaintiff, Nor is 
there any reſolution or even dictum “ that it is unlawful.”? : 
The offices at the rolls and in the exchequer concern the 
zaminiſtration of juſtice, and are not within the proviſo in 
the act: and yet thoſe offices are ſold. 5 SE 


Therefore if the act had been done, and the propoſal cat 


| ied into execution, it would not haye been. puniſhable at 


common law. Much leſs then, can the mere ſolicitation ta 
do it be ſo ; no act being done, in conſequence of it. 


There is one caſe of a ſolicitation to commit perjury, none 
being actually committed; in 2 Shower 1. Rex v. Fohnſon, 
en attorney. But this is a ſingle caſe, and very imperfectly 
ported. 1 | | ; : 


Mr. Dunning, Mr. Wallace, and Mr. Ranby, contra, for 
tie proſecutor. , 1 e e 


4.4 ; ww 


The charge is an attempt to corrupt the Duke of Grafton in 
the diſpoſal of an office of fruſt, in the colonies, concerning 


+- 


RAA NO 
VAUGHAN. . 


bribe. | | 
Jen ©7155 17 

As to this . Re T5. once fd infer. a d dicrre—It does 
not appear, what was then proved or underſtood about the 
nature of the office. But even if it is faleable, that will not 
warrant a man to ſolicit one of the firſt officers of 
Crown to take a bribe for n from the Oooh. * 
diſpoſal of the reverſion of 1 ag wk 


This attempt is criminal i in the tempter : and the 2 


ir declare it to be Wann 
1 jud ant of the Cem ; in che * of Blinkbits: 


aldy, might have been . * uy. matter was nut 


within the act. 


But ber that act nor the 10 of 12 8 5 4. 4. men» 


tioned in. Lord nb = are N to baren 
this mation. 


It may be neither criminal or Anh to ell offices | 
which are ſaleable. But granting that point, yet the method 


which Mr. Vaughan has taken to come at this office, is cri- 


minal. 1 Hawk. P. C. c. 6 title, 5 1 0 I 
369. is trong to this purport: * is 45 16h 


In Lord Macclesfield's caſe, the offence charged was vg 
money for appointing, and taking money for recommending t0 
offices. That proſecution was not founded'upon ſtatute, but 
upon common law. One of thoſe offices, clerk of the 
cuſtodies, Cv. art. g,) was in the gift of the Crown; and 
Lord Macelesfield inſiſted on a right to. recommend. But yet 


| he was not to fake money for that recommendation. 


BER here Mr. Vaughan offered the Duke of Grafton 3 
for ſuch recommendation: which Pony the Duke ge not 
to take for it, * 


* ; 
\ 


This offer is criminal ; 8 the takin g the money was 


incompatible with the duty of the Duke of Grafton, as 4 
440 Counſellor and firſt Lord of the Treaſury : it was of- 
ered, to tempt the Duke to betray his truſt, by en bis 
advice to the 3265 under ſuch a corrupt motive. ; 


To LP” and counſel the AY of a- crime, is cri- 
a 4 : 5 oF $361 tt 03 2A 


— 2 * 
; 4 5 S by 4 ; 4 12 * 5 
141 | | * 
* i 18 1 
- | * 
*. » 


— iy 
2 
1 
5 
76 
2 
= 


. circumſtance, 


Michie Term, 1 19 9503. 3 

As to che caſe of Ker v. Jobnſen in 2 Show. p. 1.—le 

| 6 A 180 0 5 arge is conſidered as" ani off duct f th 
Judges differed about the uur of the port, 


As. to what has been urged about this Pliciration not 
being cr; minal, becauſe there was no af done in conſequence 
of Ft caſe of Rex v. Plympton, 2 Lord Raymond I 378. 
is in point: for, that does not appear to be a promiſe ar- 
cepted, or the money paid. This very exception, „that the 
« promiſe was no crime, without ence the 1 _ 
was taken, and over-ruled. 


In "Buſh v. e Tr. 29, 30 G. 2. B. R. No 
doubt was made whether it was not an offence at common law: 
the Juris was « ' Whether i it was within the art. 85 


70 


Here was an in inivlbti6n in the te 
the propoſal. 


Loxp Werbe defendant himſelf ir though, 
this tranſaction would not bear the light. His affidavit ays 
« It was a matter that required the utmoſt ſecrecy.” The 
extraordinary ſecurity for the money, which he propoſed to 
leave in Mr. Newcome's hands; the affidavit offering to pay 
it, and ſwearing to keep it a profound ſecret ; and the other 

a prove that he himſelf looked upon it as an 
unjuſtifiable tranſaction. 


I theſe tranſactions are believed to be frequent, it is time 
'toput a ſtop to them. _ | | 
4 
A minifter truſted by the King to recommend fit perſons 
to offices would betray that dal and diſappoint that con- 
* if he fhould ſecretly take a 980 for that recom- 
mendation. 


A terrible Sante sg n reſult to the public, if every 
thing that ſuch an officer is concerned in adviſing the diſ- 
pole of, ſhould be ſet up to ſale. | | 
1 Fe Nate for making thel rule abſolute. He way 
r, or move in arreſt of judgment, or appeal to a higher 
judicature. I am clear, that this is a miſdemeanor, and puniſh- 
able as ſuch. But nevertheleſs I ſhall be open to hear argu- 
ments on a demurrer, or in arreſt 'of Oy without 
prejudice. 


a to the ſtatutes of 12 R. 2.4c. 2. . 35 = 20 < ce. 46. 
* with Mr. Solicitor General, « That the argument 


TJ. 


mpter; ind an ability in 
the Duke to perform the thing propoſed, if he had liſtened to 


Vavanam” 


* Vide ante, 
vol. 3. p. 1236. 
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- : Michaelmas Term 20 Ged. 3. 


. not turn upo n their extendin or not extending to 
8.0 wn A 8 25 of F * hi | - x , 8 ” -_ : ? 8 
. Jamaica.“ For, this office is granted under the great Jeal. 
Hers” : — 5 7 : 1 ry p | oy : | N > — IF 


Vaycndac| The argument is ſtrong, that theſe: ſtatutes do not extend 
288 to Jamaica; though they were enacted long before that 


I Jamaica was conſidered as 3 congugh, they would retain 


A 


their old laws, till the cnqueroe, had thought ft te cher 


them. 


| If it is conſidered 28 a colony, (which it ought to be, the 
pld inhabitants having left the iſſand,) then theſe ſtatutes are 


ances of a new colony; and therefore no part of that law 

of England which every colony from neceſſity is ſuppoſed to 
Far with them at their firit Plantation. 

; 4 b 2 . 8 " mis | | 4 

No act of Parliament made after a, colony is-planted, ig 

conſtrued to extend to it, without expreſs words ſhewing 

the intention of the legiſlature to be © that it ſhould.” 


But here, the office is granted by letters patent under the 
Great Seal of England, and therefore muſt be governed by 
the laws of England. ret ao Roads $f 1:27 


So that it turns upon the common law. And the Grft con- 
fideration is, whether a great officer, at the head of the 
Treaſury and in the King's confidence, ſelling his intereſt 
with the King, in procuring an office, be not guilty of a 

Crime. . c 8 „„ 
The King is not to raiſe a revenue out of this office. 
T he Duke fo 

«< was offered to him, to pracure this. office for Mr. 


« Vaughan.” | ; 
Can it be doubted whether the doing this would, have been 
eriminal in the Duke of Grafton? I ſuppoſe that moſt oz 

the impeachments 8 miniſters haye been for taking 

mmaoney to procure offices grantable by the Crown. X 


* 


Wherever it is a crime to /ake, it is a crime to give: they 


elections to parliament, the attempt is a crime: it is complete 
E If a party offers a bribe to a Judge, meaning to corrupt 
him in a caſe depending before him; and. the Judge. taketb it 
not; yet this is an offence puniſhable by law, in tears 


TS > | 1 + 


per 


* . 


poſitive regulations of police, not adapted to the, circum- 


(wears, and it is not denied, © That the 5, oo0 l. 


are reciprocal. And in many caſes, eſpecially in bribery at 


i 
if 
Fe 


len 
or 


* WW, _ 7 RX 


oo” Wy or 


Term 10 Geo. z. 
| * 
So aſſo a promiſe of money to a 


Ny: to vote for a mayor of a corporation; as in Rx 2 


Councillor, to adviſe the King. 


3 — . 2 + * 
$4217 ne 25 


9 hmp an. And ſo alſo muſt be an offer to bribe a Privy 


N * 
KS 


oi Gf Þigih o „5 
Therefore it appears to me that this is a miſdemeanor; © Raym. 137 7. 
Bunt if it be in the leaſt, doubtful, I would have it put in 


ſuch a way, that a judgment may be ſolemnly had upon it. 


| Mr. Juſtice YATEs—This has not the leaſt reſem- 
blance to the ſale of an office. This charge is for attempting 
improperly the procuring of the office; not for giving a price 
for beſtowing it. It is an office in the gift of the Crown 
not of the Duke himſelt. | 5 OS 


The affidavit which "mentions “ that the matter requires 


* the utmoſt ſecrecy, ſhews the defendant's own ſentiments 


about it: and he deſires, in caſe of non. acceptance of his. 


pffer, to have the afſidavit back again, in order to 22 it 


This don't agree with the excuſe about a trap. 


No doubt, this is an offence at common lat: 


Ik it be but queſtionable, it ought to be inquired into: 
Tis a matter fit for inquiry. It may, hereafter be more ſo- 
lemnly determined, on demurrer, or in arreſt of judgment, 


or otherwiſe. 5 
N 27 \ * * 9 : £ 


Mr. Juſtice As rox and W1LLEs concurred. ' | 
, eee 
dE Her Cox.“ unanimouſiy - 


N Fo Rurk made ABSOLUTE, 


» > 


© % © 


* I 
* — * 


Evan Thomas verſus Goodtitle. Fuccd a8th 


„ 


N ejeftment, on a writ of error from C. B. Evan Thomas, Bail in error, 
the defendant below, and now the plaintiff in error,-of- on a judgment 
| : | in ejectment, 
juſtify in dou- 


bred to become bail to proſecute the writ of error, and to 
juſtify in double the renn. | 5 
Judgment had been given for the plaintiff in ejectment; 
and allo for 29 J. coſts.  _ . 


= 


Mr. Griffith Price oppoſed the bail,” on- affidavit of his in- 
ſetvency, and having been'difcharged out of gaol as an infol- 
Om, „ Sh vent 


VaucRan, . 


8 * 
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"See the e of 16, 17 C. 2. c. 8. 145 . Fr 
.._* the 


in error ſhould be bound to the plaintiff in 


as the Court to which ſuch writ ms error ſhall be di- 
rected ſhall think fit; with condition, that if the judgs 


ment ſhall be affirmed in the writ of error, or the writ 


be diſcontinued in default of the plaintiff therein, or the 
plaintiff be nonſuit in ſuch writ of error, that then the 

plaintiff ſhall pay ſuch coſts, damages and ſums of mo- 
2 ſhall be awarded, upon ei after ſuch judgmen 


diſcontinuance, or nonſuit had, 


| : The Cour, on 3 of the clauſe 5 in the 
| Batute, and alſo of the practice, (which is to require him to 
ah ify-in double the rent,) did accordingly admit him to be 


and, the rent being 1 PO. 
double that ſum (321.) * 1 


They ſaid, 1 to to with the mortgage, 


kids Caſe, 


” matters of 1 


Trig FOI. : 
get the note erm, there Can not be a motion to anfwer the maiters 9 5 


n 2 _— affradavit „any more than a motion for an attachment. 
e eee held | it to be contrary to * N 
ments, and 
— =... gr} : X Morrow bi. 
ictme . 


Belchier verſus Ganſell 


Sidebar rote I N. an sçdion for 2,334 J. bail had juſtified: but, as the 


to diſcontinue plaintiff did not like them, he and his attorney therefore. 
bon N of obtained a ſide-bar rule © for leave to 4 :ſcontinue * 
Fung, © upon payment of coſts; not diſcloſing, that bail Jul 
2 tified in the action on which he.prayed to diſcontinue. Then 
after bail had he brought a new action, upon the very ſame bonds; only 
juſtified. laying the new action in Middleſex inſtead of London. The 


F made a freſh affidavit of the debt being due; 3 and 


the action of ejectione firme Ac, in ſuch reaſonable ſum 


N a motion of Mr. Kenyon's « for Jacobs o eur. 


o 
8 


at 
fic 
ye 
de 
a 
dil 


Nhsebhäs N ee I 


carried this affidavit and the declaration in che new-aRtion;” 1769." 

to Mr. Cotuper the clerk of the rules, and isfiſted upon his . 

2 upon the 1 «* that ſuch a debt was worm BxT ThE 2 7 

C (apes the ma & @ declaration bo marked by Mr. v. Ou. 

ee and char Mr. Ganſel, in cu 

wit ig new declaration. cheme was, to detain bim : 

in cuſtody of the marſhal a = next term ; as, this being 

the laſt day of the preſent term, Mr. Ganſel would not be 

able to Jottify bail i in this new aktion, till next term. 


Mr. Couper himſelf firſt diſcloſed this matter to the Court; 
and prayed” their direction. 


The Count ſent ern to Mr. „ Priddt, the plaintiff's 
attorney, (by his clerk,) © to attend the Court immediately.” 
Which he "the afterwards did ; and cited, in his own juſti- 
fication, 2 Fra. 1216. Ou v. Delany: which is indeed 
yery ſtrong caſe ; : rather ſtronger than the preſent, as 8 
defendant was there holden to ſpecial bail in the ſecon 
— though he was arrefied * it before the former wag 

continued, 


Mr. agen un moved bin him; but was in doubt 


Mr. Serjeant Davy appeared for Mr. Priddle ; * ſaid he 
had done it by 298 of his client Mr. Belchier the 
plaintiff ; who had diſcovered, / that the bail in the firſt 
action were worth nothing at all, but totally inſufficient :* 
and this was only * the likelieſt method of 3a the 
payment ol of a j debt, RR .- A 


The CounrT * were, at firſt, Joubeful 12 method + Lord Maut 
they ſhould take. They held this to be a 7rich, and an un- n. 
warrantable conduct in the attorney; and that it ought not 
to have the intended eſſect: | he ought to have aſted leave of 1 
the Court 4 to charge the defendant in cuſtody; diſcloſing  - 
the whole of! the caſe to them. They firſt thought of making 
a rule now, for the defendant . to ſhew Ons why the 


* plaintiff ſhould not be At Uberty to do ſo.” 


But at length, they diſcharged the fide-bar Se which 
the ain leave to hd ted a So that the bail to 
e former action (who juſtified as * fill re. 


naited liable to their recognizance. 


Ru Lx to diſcontinue, ee 
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| Kiſcoverer. | 
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bribery 


at of 2 G. 2. A 


C. 24+ reſpect- 
ing parliamen- 


tary elections, 


does not make 
plaintiff the 


| Joined. | | 3 - 
The cauſe came on to be tried at the laſt affizes for O- 


— 
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Curgenven rus Penhallow Cuming Eſq. 
THIS was an aftion of debt brought upon the ſtatute 
of 2 G. 2. c. 24. againſt bribery at elections 0 205 8 


liament. 


* 


” 
7 


4 


* In Trinity Term laſt, the plaintiff declared againſt the de- 
fendant for 6,000]. for bribing twelve perſons, to vote at 
the laſt election for members to ſerve in Parliament for the 


# . y 


| burrough of Tr egoney in the county of Cormwall. ; 


The defendant pleaded nz/ debet : and iſſue was thereupon 


# 


wall before Mr. Juſtice WiLLEs ; and a verdict was found 


dhe 28th 2 


for the plaintiff on the ft, 4th, 5th, 7th, Sth and 12th 
ounts, in the penalties of 3, 00 J. with 1s. damages, and 
405. colts; ſubject to the opinion of the Court of B. R. 
upon the following caſe. 5 * 


5 * 


GAZ. The defendant proved a copy of a b e in the 
Court of Common Pleas, of Hilary 9 G. 3. between the faid 
Penhallow Cuming, plaintiff, and one John Sibley, defendant ; 


by which judgment it appeared, that the ſaid Cuming had ob- 


tained a judgment againſt Sibley for 1,000/. upon the faid 
ſtatute of 2 G. 2. c. 24. againſt bribery at elections. 


5 The defendant r roved, that a capias ad reſpondendum 
iſſued in ti e cans on the 20th of December 1768, teſled 
Yovember 1768. | 1 c 


? 


The queſtion was © Whether the ſaid.defendant Cuming is 


4 diſcoverer indemnified under the ſaid act of 2 G. 2. fo 


« as to be 1 from the penalties and diſabilities in- 
« curred by the ences mentioned 1n the declaration in this 
„%%% ¾M»—— Eo 
It was argued on 7 veſday the 14th of this month by Mr. 
Serjeant Burland for the plaintiff, and Mr. Mansfield for the 


' defendant. Y 8 


Lord MANSFIELD obſerved, that the Court had not fad | 
nor would ſay, „That a plaintiff can not be the diſcoverer 8 


burt the act of Parliament does not make him ſo, or canſider him 


as the diſcoveref. Here is no evidence & that the plaintiff was 
e the diſcoverer.” And another perſon muſt have been the 


witneſs: for, the plaintiff could not be the witneſs * 


„ ge era at Fre 


E Ar * ip Os * 0 „ 


* 


ner the 8 of C. B. 
t 
* the Nerz ich Mr. Dunni — * e 


ny 4. ak ones e Wen r — an 


S! 


2 Juſtice fron owned he had ſome ee 
whethes this act of Parliament ought not to receive the ſame 
conſtruction as the acts e to coiners, horſe · ſteabers, 


n 
fore the caſe | is not complet . Rated. * Pn 


| Mr. Juſtice WII I EST cauſe was the +; r/ tried. 
There was no other perſon who claimed to be firſt diſcoverer. 


ing time to conſider 1 We” 0 


"Take MANSFIELD ſaid; he had no notion that the 
at meant to conſider the plaintiff as concluſively the diſcoverer. 
it is impoſſible to give an opinion upon this queſtion, .with- 
out conſidering him in that * or, the verdict is given 
for the Plaintiff. 


Mx: Juſtice As rox S 
the better method to move for a new ti 


Mr. Juſtice YATES Tad TO was no other tied. 
The producing the record does not prove © That the plaintiff 
« is concluſtvely the diſcoverer.” This ſtands as if it had been 
pleaded and demurred to. We can not give judgment for 
the defendant. - But here, the evidence was not carried on : 
it is only primd facie evidence. 


The Court were of opinion, That there ought to be a 
new trial, 4 ; ? 

Mr. Mansfield did not defire a new eral, if the Court would 
be of opinion, „That upon the preſent evidence, there was not 
lulficient to ſupport the verdict. But being told he muſt make 
lis election; he deſired time to conſider. And now, 


Mr, 


TO any y evidence : at all of i it, 


d upon. the Aan in the action as being cofictu- | 


„ it! is not ta who was A fr diſcoverer: : there- . 


300 J. is a great penalty: and there can be no harm in tak- 


* d not be 


— — 
CNV 


V. Cu MIN Ne 


&c. (In which ANSFIELD acquieſced; and 
added Fo it meant to "7 to diſcover each 
other, | 
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. Conarnver | 
„ tion P — ſ—— 122 
The End of Michaela Term 176g, 10 G. 3. 
: P the vacation after this Michaelmas Term 16 G. 3. and 
a little before the * W 1770, the 
g do aids events ha 
r Loxp CAMDEN reſigned the Great feal: which, after 
5 © jar its having been offered to LoRD MANSFIELD, who declined 
Great Seal ret to accept it, 65 as he had before done, when the r it 
— Was you to Sir Robert n | 5 
27th, » The Honourable Mr. Charles "FL received, the fun em 
—— ting ings from the hands of his Majeſty. , 
bee died. Whereupon the next 
His death. - ou g wy 
WE: A It was delivered to Mr. Baron Smythe, Mr. Juſtice Bar- 
Delivered to unsr, and Mr. Juſtice ASTON 3 to bold in commiffon. 
commiſſion- 5 
1 nad; Sir Fletcher Nen was choſen . RN of the Houſe of 
Sir Fletcher Commoi ine of Sir Jahn Cuſt; who, having been 
Norton choſen taken ill days before, had requeſted the houſe to chooſe 
1 another Speaker: ſoon after which choice, viz. on the 25th of 
Death of Sir J POTS Sir 7 ohn * died. | — gk 
ohn Cuſt, | i | 
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Rex verſus inhabitants of zhat part of the pariſh 
of Weſton under Penyard, which lies in the 
county of Glouceſter. 


behalf of the proſecutor, againſt a rule which had 
been obtained by Mr. Sekuyn, on the third day of 
laſt term, for the proſecutor to ſhew cauſe why the judgment 
againſt defendants ſhould not be arrefted. 


M. Crfth Price md Mr. Blarcreft ſhewedl cauſe, on 


| This was an indictment found in the county of Glouceſier, 
and removed into this Court by certiorari. | It is filed, of 
Eafier Term 8 G. 3. No. 3.] 


The jury preſent, that there had li. from tin imme- 
thorial, a certain common King's highway leading” from the 
market-town of Mitr hell. dean in the county of Glouceſter, to- 


Wednefiay | 
24th January 


1770. 


If pariſh lies 


in two diſtinct 
counties, in- 


dictment for 


not repairing 
the highway, 


may be 
brought 
againſt that 


art of the 
5 4 


riſh in whi 
the ruinous 
road lies. 


wards and unto the market-town of Roſs in the county of 


Hereford, for horſes, coaches, &c ; and that a certain part of 
the ſaid common highway, leading from a place called Suf- 
font. poole to another place called Lea-bailey, lying in the 
county of Gloucgſſer, and containing in length fourteen hun- 
dred yards, and in breadth ten yards, ſituate, lying, and being 
in that part of the pariſh of 2 under Penyard which lies 
in the county of Glouceſter, was on the 11th of Fuly 7 G. . 
rumous, Sc; and that the inhabitants of THAT PART F. 
pariſh of Meſton under Penyard which lies in the county of 
Glauceſter ought to repair it, &c. * 


In Hilary Term 9 Geo. 3. John Jem and Thomas James, two 
of the inhabitants of that part of the pariſh of Meſton under 
Peryard which lies in the county of Gloucefter, for themſelves 
and the reſt of the os" of that part of the {aid * 
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2668 Hilary Term ro Geo. z 


177. Ce, plead, that part of the ſaid patiſh of Mon under Pepsi 

| 77 lies in e 15 other EY the ld part | 

|  Rax lies in the county of Glouceſter; and that all the inhabitants of 
r. Wzerox the ſaid pariſh of Yon under Penyard, as well thoſe inhabitants 
Tnhabitants, of that part of the pariſh which Jies in the county of Hereford, 

| as thoſe inhabitants of that part of the faid pariſh which lies in 
the county of Gloucefter, from time whereof the memory of 

man is not to the contrary, have uſed and been accuſtomed 

Jointly to repair, and ſtill, of right ought 7aintly to repair and 

amend that part of the ſaid highway: in the faid indictment 

mentioned and ſuppoſed to be ruinous, in decay, and out of 

| | repair, when and ſo often as hath been neceſſary and occaſion 
=_ - | Jequired : WITHOUT THIS, “ that the inhabitants of that part 
| | & of the ſaid pariſh of YYe/ton under Penyard which lies in 


_r_— t the county of Gloucefier ought to repair and amend the ſaid 
3 pe e King's common highway ſo in decay'as aforeſaid, when and 
4 5 « as often as there is occaſion,” as by the ſaid indifiment is 
N | above alledged. And this they are ready to verify. Wherefore 
i; the ſaid John Jem and Thomas James pray judgment, if they 


and the reſt of the inhabitants of that part of the ſaid pariſh 
of Miſton under Penyard Which lies in the county of Glouceſity 
ought, | 979mg and excluſive of the ref} of the inhabitants of 
the ſaid pariſh, any further to be proſecuted on account of the 

not repairing or amending the ſaid highway. 8 


The King's coroner and attorney replies (in Triniiy Term 
9 Geo. 3.) That, by any thing by the ſaid plea above alledg:d, 
our ſovereign Lord the King onght not to be barred from 
proſecuting the ſaid indictment againſt the ſaid inhabitants of 
that part of the pariſh of Meſton under Penyard which lies in 
the county of Gloucefig; becauſe, for our Lord the King, he 
ſaith, as oe: That the inhabitants of that part of the ſaid 
pariſh of Miſſon under Penyard which hes in the county of 
.. Glouceſter ought to repair and amend the ſaid King's common 
highway fo in decay as aforefaid, when and as often as there 
is occaſion. And this, the ſaid” coroner and attorney of our 
{aid Lord the King, for our ſaid Lord the King, prays may be 
inquired of by the country: and the ſaid John Jem and The- 
mas Fames, two of the inhabitants of that part of the panſh 
of Meſton under Penyard which lies in the county of Glouceſter, 
for themſelves and the reſt of the inhabitants of that part of 
the ſaid pariſh, do ſo likewiſe. e Ts 


This iſſue went down to trial? it was tried before the Lord 
Chief Baron Parker ; and a verdict was found for the King. 
Mr. Selwyn had moved (on Wedneſday the 8th of November 


1769) for the defendant, in arreſt of judgment; on the fol- 
lowing objection. e 50 


; + s 
+ 
by * iT, 4 


s + 


port his +0 


Term 26 C. 2. 1674.) is r 


* chargeable ; vix. either by 5 


V Q Ll V. 75 


coticludes, that the inhabitants o 
f counties) which hies in ane „ 
bed Rr 


v. Wis ron 
3 n « * 


1 
| - of the 


in Two differ 
|. "of the 2 


ok the counties ought to repair 
t lie Mithin theit count). 
* 8 1 * o 5 | 


. The defendants have pleaded, that 
1 | -0pe county, and parti in the other; 
„ in general ought IoIN TY to ref 
thqugh it lies within Their county of 
„ verſe that they thei 
ol the other part of the | 
4 ff "Vc. FP * ts ' 


cation purſues-the indictment 


that the whole þ 
air the road in queſtion, 
Ghloucefler; : and they tra- 
ately and exclyſroely. 


ole pariſh 


y themiſelygs are bound 


iſh to repair it. 

„  Therepli 
| the traverſe he | 
Pe Sekoyn inſiſted, in arreſt, of this 3 
1 ” "WV 


d takes iſſue upon 


odgment, That 
norE panſb, in general, are, by common law, bound 
to repair this road. Therefore, as 'the-whole pariſh, are liable 
. 2 rigbtz the indictment ought to have particularly -. 
ſbenmn n theſe inhabitants of a part only of it became liable 
or bound to this repair; for want of which, he argued, that 
/ the” indiftment was a bad one. And he endeavoured to ſup- . 
-objeftion upon the authority of a caſe of the King 
againſt the inhabitants of Sr. Andreu Holborn, concerning 
the amending of Leather- Lane; which lies partly in London, 
and, partly in Middleſex. This caſe (which was in Eaffer 
| | rted in four different books: In 
1-Vontris 256. it is {aid, “ that if a pariſh '&c, be indifted - 
, © for not repairing of a way within their precinct they can 
* not. plead not guilty, and give in evidence," that another, by © 
« preſcription. or tenure, ought to repair it: for, they are 
«* chargeable de commune jure; and if they would diſcha 
; ©-themſelves by laying it elſewhere, it muſt be pleaded.” 
1 Mod. 1 12. S. C. Hales ſpeaks to the ſame effect; and ſays, - 
* that if you will diſcharge yourſelf you muſt do it by pre- 
ſcription, or ralione ' tenure, and ſay, that ſuch a one ra- 
© trone tenure, or ſuch part . the pariſh, hath always uſed, 
time out of mind c.“ Hale is 
reported to ſay, * that the pariſb of common right, ought to re- 
* pair their highways: and if they be indicted, and plead 
© not guilty, they can not give in evidence, that another pa- 
* riſh or perſon, or part of that pariſh ought to repair it; nor 
* any thing elſe, but that it is in repair: for, not guilty goes 
nh to that. And if another ought to repair, it ſhould be 
4 pleaded ſpecialy. Bur a particular precinct of a pariſb, or 
* a particular perſon, be indicled for repair of a highway, it 
* muſt be ſaid in the indifment, HOW THEY COME fo be 
reſcription, or ratione te 


reeman 521. S. C. H 


+ ad © 1 
"IT"! f 
E | Lt 


2 
— 

— - 

Ah. e 


1 . 
* 

3 
1 * 
2 " 


IO I = 


2 a 
« — . \ FS 5 08 p S PTS . &..- 0 5 - 
. ˙—‚— 3a Vs, ng TY LY wes: is ** bs Wag: — » L 
* > . * e E mm . Vogue ond] one ect 
* OE 1 . n 2 E A RI ne 3 * . A 
pL : „ — 2 — * — x PEI * 2 * 2 
. . ͤ ores. en 
* k »” 8 : £ = IE *% -— 1 x Lek by . * I 
Nr as MW OI EAR We, = as * 7 NS — war . 
— — gens pat - — — — i 5 
N 3% e 2 = ; 
. l un 


ws 


2 3 et © ... W "i 
70 Dd Xe 2 R - 1 — a 
7 2 M * 5 
r E — — — A 7 
— l nnr I S. * 
N 44” a9 8 Hs TAC SE LOS — 
0 n 1 * 
1 8 3 Sr r * 
— tro = S N . 
= TY . 1 AG 
8 i — 2 1 Da. 


. 


= 
r 
46 2 


* : ** 
8 1 2 — . SH - 
oy 1 5 * 


— 


3 Lone ES.” 
as Am 8 * 
rere — © 


Tx 0 "a 
8 


0 — iS 3 > -: 
af. ds 1 __— AP 
hs g 


rr 1+ es, Do DE RE TR 
FI * — x > — 


ug * 


2 


22. 


V. e 


| % ＋ mi) Term: 16 Ges, 255 


Lab agen Of ths bass es . 10) ha 


ene, on fel 


Lane, that part 2 is in MA er; Han 

| aid that on net guilty, nothing 

any other inhabitants u 
. 


—0n an indictment of the inhabitants Wy 655 ni: 
eription © chat they have uſed to 


2 


and fetched 1 another indi ment by the inha- 


£7 59M of London - 


rddleſex ©” 


| at common laty, of che. *. pariſh, makes both. that in Ln. 


a don, and that part in Middleſex contributory 
„ * the "particular inhabitants in London. or Middiſer, or particulay | 
| precinR, the indiftment muſt be ratione e or 1 ep "= 


tion, and not de communi jure, to exempt my 
Er matione Tuiſdn, ſor a day to Ne. 


From this caſe; Mr. Selwyn inferred,” that this 5100 


* 


: and, to charge" \, 


an 20 


- HAment of only a particular part of the pariſh, and abr of abd 
whole patiſn, it ought to have ſhawn N oo that particalar part 


came to be bound to repair; when: the 
common right, upon OY 
any . part of it. 


road lay, 


Mr. Juſtice Yarus and Me. Joltice * the — | 


#4. 5 


two Judges then in Court, were not ſatisfied with, this cile, 


| thus imperfectly reported by all theſe re 


8; and could / 


bardly think, that Lord Chief Juſtice HALE had ſaid-what he 
was repreſented to have aid. Beſides which the oy ons 


that the preſent indictment is not againſt a preci 


of a pa- 


riſh, or a particular part of * lying all in the ſame 


county : but it is againſt the 


within that county _ the indifment 3 1s 1 


© However, they gave | him a RU LE to. ſhew CAUSE. 


Tux 


Wrey v. Veſper. 1 
1 Inſt. 125. 


ole of the pariſh, which lies 


ſemen who now ſhewed | cauſe, Laid that 
ac. 263. Sir Vi Wan 


fiſh and vill were ſynonimous. Cre. Fac. 


Mod. © 099: Addi iſon v. Sir John Otuuy. 


It 3 by the 7 of Ak- Bud within the patiſh of 
Stebonbeth, in Style 163, that though a hamlet within a pariſh 
can'tbe charged of, common mais to repair a highways yet a 


vill may. 


* 


0 
but the Bed is in = 
to repair, it muſt be ally * 


2. The meh, 4 


1 
* 


4 * 
. 


16n to repair this 
l. er 


Ki. impoſſible for any common law proceſs Kirefted to | 
the ſheriff of one county, to be inforced by him in another 


county: his viſcountiel juriſdiction extends no furt 


his own county. 


This pariſh lies in two counties. 


Mile- End caſe, both SIE of the 9 lay in Middle eſex. 


her than 


1n the 


Ir 


* 
E * * 


— 
ww % 
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* 
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= or 


This 


under, 
riſh that 
general 
the coun 
pr eſcript 
to a vill 
ditants 7 


, 


U 


1 3 where the” pariſh lay in two different coun- 


2 


3 855 . arte N 


1 of the defendants, that the lying in different 

counties can not alter the law. Here, only parc of the pariſh Rr 

* indicted;; and generally ch as liable, without -ſhewing v. area P 

bets or, vhy. I pariſh — vill are ſynonimous terms, then Inhabitarsa. 
of "the vii is indicted: whereas it ought to be a5; 

„ 001. But this indiQment exprebly terms them part 


| 4 « of the pariſh.” Therefore, upon Md of the 


| judgment ouglir to be arre 1 8 


e a 


Lonn Arn thought, this cla ſtood EM EE RL 


dee why acts of Parliament; and that it was to be . 


determined upon principles; no common-law caſe havin 


* and only one part of it generally i indicted. There muſt | 8 
„% Have been boy aged wi Sh to repair their 
* . „ ed? 


* 


ö hie part of 1. beni * indifted ; is nota ps pre- 


cinct: it is the whole of the pariſh that lies within this | county _ 
of Gloucefter ; ; and jt might have been laid ſo. The indict- 


; ment muſt'be«confined'to the county. The old juriſdiction at | 


counties was local: they were like different kingdoms.” There 
was no juriſdiftion out of the county; no procels, out of - 
it. The whole of the pariſh that lay within a county was 
liable” to repair the road lying within the county. Where 
county-bridges ſtand in different counties, one part of the 
bridge can't ftand; without the other part : ' and therefore both 
counties ſhall, by act of . be Da But 


| that is not the caſe of roads. 


This indictment tems . and right 3 and i is in my 
opinion, a good one. 


} 


His Lordfhip ſpoke very nightly of the confuſed note of the 
caſe of K.. Andrew! s Holborn, in, Keble 301. 


1 Julice YATES concurred with Loxy Mans 
FIELD, that this indictment was a wor roper one; and he even 
added, the only proper one that coul have been brought.” 2 


This is agreeable to the general obli tion that pariſhes are 

under, to repair their —.— olga the whole of the pa- 

riſh that lies in the county of Glouceſter : and they are under a 

geueral obligation to repair that part of the road Wien lies in 

the county of Glaucęſter. Here 18 no particular obligation by 

preſcription, or tenure, or otherwiſe : nor any thing relating 

to a vill, or a particular diſtrict. The indictment of the inha- 

bitants of Sr, ndrew's Holborn is ſaid by Keble, & to have been s p. zor. o 
| 24 2 on 3 Neble. 
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1770. 


Former wil T 1 Is bb had: been tried at the PIER TE NY 
e „ verdict had been given for the plaintiff, the heir at 
y lay to the teſtator, e the. e who as * . 


quent will, 
afterwards viſee 1 * two wills. + As . 


cCancelled bß 
the teſtator. 1 . came before ah Coir: Wu, 4 SOROS on was art | 


ol the defendant for a new trial; which was oppoſed by Mr. 

Dunning (Solicitor General,) Mr. Burrell, and Mr. Kemp, on 

Z the part of the plaintiff; who argued, that both wills were re⸗ 
Fee voked 0 conſequently, thetr client took as $ heir at law. | 


The . turned upon the revocation of ths . 1 will 
=; making the "anal 


The ſhort of the caſe was PETE The fornier will ig 


_ 


will of lands) was made in 1757: the ſecond, in 255 5 A 
the lei- 


ormer was never cancelled : . the ſecond was cancelled 
tator himſe Fa Both wills were in the teſtator's cuſtody, at 
the time o his death : the —_— cancelled ; 'F the firſt, un- 


re 


The counſel for the plainuif the heir at law, argued That 
the ſecond will was a complete in ſtrument, at the time when it 
was executed; that it clearly proved the teſtator's intention 
revoking the former; and that the execution of it was as much a 
reyocation of the former, as if he had thrown the former into 


the fire; that the preſervation of it was 9 accidental, 7 
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ef no conſequence; that it had been already: totally extin- 1770. 13 
guilhed, ſo that. it could never revive; chat, as it never had „ 
Da pabhlbe it remained a mere nullity; and that no ſub Goopricury © LE 
ſequent event could hinder the execution of the ſecond will on demiſe 
from operating as a revocation of the former. The ſecond Grim, 


* 


will was therefore the teſtator's only fubſiſting will, ſo long as v. Grazia, 
nt remained uncancelled. And when he thought fit to cancel , 
and deſtroy it, it is manifeſt that he meant-to-die inteſtate, ana 
that his heir at law ſhould take. If a woman makes a will. 
amd then marries, her prior will is thereby revoked; and hal. 
temain ſo, although ſhe ſhould immediately, Become a wido w. 
They cited a caſe of 4/ſbburnham and Bradſbatu; and alſo the 
cle er parte Fellier 3'Atkyns 798. where Sir George Lee gave 5 
ſentence © that the execution of a ſecond will is a revocation nk 
4 of a firſt, though the ſecond be afterwards cancelled; and 
that the cancelling the ſecond did not fet ip the-firſt;?? which, ,... 
they ſaid, was the ſame point, only that.it was perſonal property. „ 
Mr. Dunning ſaid,” he had inquired into that caſe: and it wass 
affirmed by the delegates. "They denied the two caſes ob 
* Eggiefton v. Speke, and t Onions v. Tyrer, to be like the preſent «+ Carthew 79. 
caſe. The former is only, © that a ſecond will ſhall not re- 1 Show. 89, 
« yoke a firſt; if the ſecond. is not good in law, but void.“ 3 Med. 259. 
The latter is, that . a ſecond will, 4 


viſing lands to the ſame 3 1 
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| | perſon, and revoking all former wills; and this ſecond will pe” pag: 5 
„ ſubſcribed by three perſons, but not in the teſtator's preſence, * , © = 
. «ſhall, not revoke the former will, ſo as to let in the heir at 
lw. They inſiſted, that the ſtatute of frauds does not 
alter any of the old requiſites of revocation, wi hg . 
caſes therein. excepted. ? The ſame liberality, they ſaid, ought + vide 29 C. 
to prevail in the revocation of wills, as in the making of them: 2. c. 3. ſect. 
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q PT. 1 | A * parts ; the mayor, the aldermen, the commonalty, The 
RN Heap, rw gives: 2 U ht of — and admitting frecmen and 
bnd other: g urge fes, to- alt} three: This 5 (a non-exiſting one, 
+. » #15 of #, inferred 0 e W excludes one of the det 
8 Ro e itegraF parts of conmoralty. It contravenes the funda. | 
1 * 8 7% | © ts n i rages 85 the cofiſtitution: which it is not in the 
e $- 6 ö 
| * 1 +, fd 1 f ght ef elefting;'by*a by-law of their own, with- 


5 225 
r r 


— 


* 


4 A 5 dr aut the Ki 2 at h the whole body ſhould 
; 8 2— — A. 1 Fd "nc to ft 2 It is not *erve, 4 that e is intereſted in this, 
n «> ol 8 ' themſelves.” The. King and the lic are intereſted. It 
= * . 1 „like, a. pribatè * right given to a man for his 


* bo n private benefits, and w hich he. may therefore renounce 


Fe af. Y 
| Y- 2 „ without dettzment to any one elſe, of at all affecting ? any one 
2 «&” * Fg 5 | Yar: himfelf. . 18 ib. like thoſe caſts where the right of 
r election 3 given to. © tubole 22 and they conſent to be 
o { 


. © houng. 'by:tho of a Jeltles, by a ſelec number 


2 


N 
5 hs 
4 , * 


vx; E , 6 Th of. men, hey, may reſfram i it to a part H themſelves?! 


1 1% . 5 number \ Rm. en of. whim the election is to be made: 
. aj | 7 hoe, eave-out ,an” artegral part of thoſe who are to 
. „ der h they may natrow their number. They cannot 


- . 3» 


1 "FR © 5 ſupe radd ful —— not mentioned in the charter, and not 
; "RL. Fo netted with: tbe. Sor rate character df the electors. The 


They muſt, uſe. it, 4 the Crown have given and ax. they 


its intention. To; prove theſe politions, they cited the Maid. 


the name of Rex. v. cer, and again (a.ſc ort of fecond part 


8 v. e. bs . 5 oy 4 
”,. Ay to the «comployalty s giving up tht own rights by thi 
by-laws. if was obſerved by Mr. Thurlxw, that - their aſſent to 
this by-law, can have no. fea whatſoever : it is null and 
v *. void;. and cannot bind their ſucceſſors. The power of 


ng by-laws is given, by the charter, to the mayor and al- 


* 


| av all in that matter. It is not within, their province : they 
 ..- "could not be ſummoned for ſuch a purpoſe ;-- nor, if the7 
were ſummoned, could they do any ſingle act that, could be 
valid, in relation either to the making by-laws, or r 
0 or diſſenting from them. All their acts of that kin 
+ . would be nvgatorys null, and void; d they have no ſort of 
. ; | ES, 75 1 


* g* ” 1 89 ,* 5 


SE ry 3 8 conſiſts, by as charter, of "LY 8 


M P. = 8 3 4s 


2 88 Py. 


| ot oC. +, & «their wp þ dy: is 0b inconſiſtent with the prin- 
4 OEXD 4 | oY p * wet inſiſt upon; 22 prave no more than 
EN «fe 0 bod 40 chat where the gight of election is given to a whole 


Nennt ut, "FR 
K But Lecorporation He t Change their conſtitution, and give 
5 Wa" 57 „Sade ee ane. mbde” of exaſtence. -They cannot narrow | 


< * . Grown” has given them. a charter: they have accepted it. 
have © accepted, . They cannot make a by-law contrary to 
one daſe; which is reported ante, p. 2, to 1840, by 


to it). in this preſent _—_— . A, to nen by the name 


; dermen ONLY : the ; commonalty. have no authority to interfere ; 
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| . power to meddle therein. "Conſequently, this by-law is to be 1 
1 — as made by the mayor and a Ae and the . 225. — 
addition of the · words with the aſſent of the commonaliy; RR W. Has • 
makes no difference, nor carries any real meaning; becauſe and other. 
they had no concern in what was tranſacted, any more tan 
any other perſom or even an abſolute ſtfanger to the corpo- 
. ration. + - „ oh TROL i», A, wn 


s, 
Lon MansFizLD ſtopt Mr. Thirlow; and ſad g- 
The body at large had no power to male by-laws ; becauſe that 

power is, 2 charter, given to the cammon council, con- 

\ * fiſting of the mayor and aldermen: and the common couheil © | 
could not, by a by-law, take away from the body at large | * 
the w_— of election which the charter had. veſted nts | 


whole . 9 5 5 0 $4» 8 
This is exactly the caſe of Maid tone. * * Vide ante, 
5 8 : 2 vt — 8 NS. | A 4 „ ; vol. 3. p. 1834, | 
The whole of the preſent caſe is ſhortly this. The charter 1848. % 
of Queen E1:zabeth gave the power of making by-laws, to the 
' mayor and aldtrmen , and granted the power of el*#ing bur- 
 peſſes, to the mayor or aldermen AND COMMONALTY. An 
information in nature of a quo warrants is brought againſt 
the defendants, who plead a by-law, not now extant in | 
writing, made by the mayor and aldermen, WITH THE — 
Ass ENT of the commonalty, that the mayor and aldermen, 
or the major part of them, might elect vurgeſſes, and free- 
4 men, WITHOUT. the concurrence or aſſiſtance of the 
« commonally of the ſaid burrough*:” and they add & to which 
4 ſaid by-law the mayor and commonalty of. the ſaid bur- 
« rough have, from the making thereof hitherto, conformed 
« themſelves. Es 7 | | 
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Several iſſues were taken upon this by-law and the de- 
fendants title under it: which were all found for the de- 
fendants. i EST „ 


* 


But the proſecutor moved for a rule to ſhew cauſe . 
judgment of ouſter ſhould not be entered. "7 


„ 
* 


Upon ſhewing cauſe, the counſel have gone into a very 
long argument at the bar; and great ſtreſs has been laid upon 
the allegation. “that the by-law was made WITH THE 
4% ASSENT 4 the commonalty.” But the judgment turns 
upon a very ſhort and clear point. N ; 


"Taz +Covnr directed that JUDGMENT of OUSTER I Mr. Juſtice 
ſhould be entered. But I had directions, not to ASTON was 


tax any coſts of the trial. 8 
as one of the 
Lords Com- 
miſſioners: 


G . * . ö FS 
* 5 
. 9 £ Fa . £ e 
e * 0 w TR 4 : *. * ö 3 T's ? - 
; : * p : 


- C 2 
+ - „ 
2 + 4" * 


1 5 P * F 75 1 oo ” 8 $75, yp 
2% %,!Ou Hilary Term 16 Geo. 3. 
0 + 7 Ss. FR o | - 
» % __— * Wy . 


* 


y 0 By | 

G 

| 1770. ; ; . 15 | _ 4 . + g | 7, 
» # * — — } 2 8 g Ll ; - N | 3 "I 
* w ſday # 5 , Rex verſus Micklethwayte. N „ 


* * 

- 2 PE . 

: * = + 4 
* ” 


31ſt January 2 5 4 | | al 3 R £ Ef #5. 02 % 19 oye 
een ' Tur defendant had been convicted before five truſtees - > 

5 3 act appointed for putting in execution the powers con- vs, 1 

— tained in an act of Parliament made in 32 G. 2. * for re- Ro 

the juriſdic- ; Pairing and widening: the road from Dewſbury to Egland in : 2: 

tion of the the weſt riding of the county of York, of an offence againſt ' WH" 

Wants. of, that flatute ; - whereby he forfeited fe pounds. He ap- WW: 'ar 

Hall. pealed to the quarter- ſeſſions: and they confirmed the con- 10 

| * f hat of RY OE au NA 16 
2E viction; Va 1% the opinion of the Court of King's Benth, , | 

„ &s ſtated in the order of ſeſſions. . 


upon the 
5 | Theſe orders had been removed hither by certiorari : and 
the conviction ſtood in the crown- paper, for argument. 


Mr. Fenton, for the proſecution, 2 « that the cer- 
< fiorari ought not to have i ſued; the att of Parliament having 
tt expreſsly excluded the juriſdiction of this or any other Coufrt 
« of We/ftminſter-hall” And upon referring to the act of 
Parliament, his objection appeared to be well founded. He 
- Cited the caſe of The King againſt Waleſiel and others, Hil. 
+ Vide ante, 31 G. 2. B. R. + where the writ of certiorari was ſuperſeded, . 
483, 439. quia improvidè emanavit ; the return taken off the file; and 
the order remanded. „ uo 


Mr. Fearnly, contra, for the defendant, ſaid, it was by con- 
fent of both ſides, that the ſeſſions had ſtated the caſe ſpe- 
cially and referred it to the opinion of this Court: and after 
ſuch conſent, it was regular and allowable to proceed here. 


Mr. Fenton denied that there was any ſuch conſent: and 
Mr. Fearnly was not able to make it out, to the ſatisfaction 
of the Court. | 8 0 


+ Mr. Juſtice Tux 1 Courr being of opinion that they were ex- 10 ſhy 


2 cluded by the clauſe which takes away the certiorari, and that 
Court. of the juriſdiction was given ſolely to the juſtices of peace, they 3 
Chancery. made the like rule as they had done in the caſe of Wakefield excee 
and others, (vol, 1. p. 489,) namely, ig applic 
83 7 | ls 0 
That the writ of certiorari be ſuperſeded, quia impro- 1 p 
vid? emanavit ; the return taken off the file; and the orders leave, 


remanded. 
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el, Willa Roger, bares of Helfton 1770. | 


ON, Wei inte wh an ora in vature of a N | 
* n uo warrants" Pould * grant ainſt the _— Not granting 
unt, to ſhew by what authority he e ce to. be a freeman 1 . 
„ and- bürgeſs © that corporation, the queſtion was Whether ; as end 
„ "this caſe was or was not: within the rult und reſolution ſettled 8 3 
0 -and "eſtabliſhed | in the Minchelſea Cauſes, (vide ante, 1962, 
Y 2580. of not granting informations G. this kind, againſt 
1 4 rators, "aftep. tepenty years: unirhpeached 7% en of 3 cor- 
S: but that every caſe within twenty years 
Baut depend'upan us own particular circumſtances, 


be at for thus dekadent inſiſted that the 8 N 
n too late in his application; and that the defendant was 
imitled to the abe of the abovementioned reſolution, 
4 that twonty years was the ne Plus ultras the utmoſt limit, 
* 5 4 beyond which the Court would not interfere to diſturb the 
* pracrabl pollegaofs: corporate frabchiſe.” | 


"The FACTS of the preſent « caſe were very ſhort and clots. 
% The defendant: v was elected into the office, on the 14th of Ne- 
ws. | vember 1749: the original motion made againſt him, for a 
ue to ſhew cauſe why this information ſhould not be granted, 
was on the 11th of November 1769; which was three days 
. before the expiration! « of twenty years. But the day for ſhew- 
ing *canſe® Which was fixed in the rule, was not till the 
Thurſday n next after the octave of St. Martin: which day 
carried it nine days beyond the expiration of twenty 3 
For the I Ith of November (St. Martin's day) falling on 
Saturday, its oQave was the 18th, and the Thurſday ps 
alter that oftave was the 23d of Nevenber 1769. So that 
be would have been above twenty years in unimpeached poſſeſ- 
ſion of his office, before the day upon which he was * 
to ſnew by what warm he . it. 


LY 
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LoxD Mankrizio and Mr. Juſtice Varzs were 
. exceedingly clear, that the abovementioned limitation (of an 
application for leave to file ſuch an information) to the com- 
pals of twenty years, precluded the Court from liſtening to 
the preſent motion ; and that they could not grant ſuch 
leave, conſiſtently with the rule they had laid down, and the 
true meaning ane. intention of their former relolution. 


Loxp MANSFIELD obſerved, that this original mo- 
tion was not made till ſo near the expiration of the twenty 
16 years, 


3 * '--Þ 
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| ; ars, that not only the rule could not "have book” 
, 1272 Within the limited — of twenty year, allowing A "I 
Rr - reaſohable, opportunity of ſhewing cabiſe againſt | Er bin att 
v. . Rooans- it would not be eaſy” ou to ſerve the. rale in Gad, 2 
. 55 2 the e the limited time time - 7725 Lg 


. * 
k | 8 oY 


"+ pz» ® * 
i Mr Jolie Yarns ooh to' this oblerbaigns © 1 5 
| held, that the period of the limited ſpace 6f twenty years. was - 
b the day of the Court's: :grantinf the information b making: 
_ the rule abſolute. Now, in the Ted caſe, the deſendaurt. 
poſſeſſi ion of . 15 


* 


would have been twenty years in x 
office, befoxe any f ia zrination could i. granted RS + 

by making the ori inal . rule abſolute.” S He did ew. „ 
conſider it as a cauſe in Court, *till*the wile wh made "altfo- 
Jute for an information. For, any of his Majeſty's counſel { 
may, without a licence, be congernied ' for defendant, 
until ſuch time as the ipforrfiation”i is AAually granted: * 
hence he inferred; that it was not ;Pfoperly a chile 1 in 


* till the actual granting of e 75 WE IP 
"4 * " 
6 


RE Juſtice AvtoN wasknat X27 oP 2 the TL — 
in Wen as one of the. Lords _Conmiſſioners of the. 4 4 
Great Seal. 72 „ N e « 4 
. Jallit Wilks: could. nas; of "hik own know." * 
ledge, declare what the intention of the, Court was, hen days 
they eſtabliſned this rule of limitation; as he was not, at appe 
that time, either upon the bench, or even a. practiſer in this befo: 
Court: But he ſeemed (though _ to A with his days 
Lordſhip and Mr. Juſtice YATES. I : queſt 
1 & to 
Mr. Hodgekins, one of hs counſel for 1. ie | 
\ offered an obſervation in his favour, and in anſwer to the ob- c 
jection made on the part of the defendant, * He ſaid, that by) for tl 
the intermediate alteration of the ſtyle there would be a loſs of intent 
eleven days 1n com uting twenty years: which ought to be prope 
; allowed for. And if they were allowed for, then there upon 
would be fourteen days wanting of twenty complete years, at betwe 
the time when the original motion was made on the 11th of time 
vember 1769; viz. three and eleven: and twenty com- 
plete years from the 14th of November 1749 would not be 
expired till the 25th of November 5909.5 before which» day, This 
(namely, on the 23d) the rule might be made abſolute, and Lox p 
the information actually granted. again. 


But LoxD MANSFIELD anſwered, that this was an Mr. 
odious proſecution ; being ſo exceedingly | ſale as it appeared Barnes 
to be: and he therefore thought that the Court ought not fulted, 
to enter into ſuch niceties, in order to ſupport it. 8 feurteen 


one of 


He 
Voy 


Hilary Term 10 Geo. 3. 


8 He declared, however, at the ſame. time, that F the de- 
: had, by enlarging the original rule, or by any other 


* 0 


/ mitted to take advantage. of that delay which he himſelf had 
. been the occaſion of. | SAY 7; Fa % 1 | 
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Morley verſus. Vaughan: Or the Caſe of 


4 ww | £ * aughan, a P riſoner 93 
B* the 32 G. 2. c. 28:14 for relief of debtors with reſpect 
D to the impriſonment of their perſons,” a debtor 
i 5 2 in execution for any ſum not exceeding \ foo J. ma 

| exhibit a 'petitiori to the Court from whetice the proceſs iſ- 
' * ſued : but he 'ſhall give previous notice of it, in writing, 
figned-with his name, to all his creditors, « FOURTEEN 

« days at leaf, before any ſuch petition ſhall be preſented 
« and ee 9 | 


ry 
* 


: 4 
2 ; 
» 
: | 4 


This priſoner ¶ Vaughan) having been brought up, a few 
days ago, to be diſcharged upon this act of Parliament, it 
appeared that the notice he had given was only !h:rteen days 
before he. exhibited his petition; unleſs the firſt and laſt 
days ſhould be, Both of them, included: fo that it became a 
queſtion Whether he had given ſufficient notice, purſuant 
to the directions of the act of Parliament.“ | 


TRE CovRrT rather inclined to the favourable ſide, 
for the benefit of the priſoner and the furtherance of the kind 
intention of the legiſlature. However, they thought it 
proper to inquire how the Court of Common Pleas ated 
upon the like occaſions; in order to preſerve a conſiſtency 
between the two Courts. To which end, it was at that 
time | | | 

ADJOURNED. 


This day, towards the rifing of the Court, and after 
Lord MANSFIELD was gone, the matter was taken up 
again. . 8 


Mr. . Mansfield, counſel for the plaintiff, ſaid that Mr. 
Barnes, ſecondary of the Common Pleas, having been con- 
ſulted, declared it to be the practice of hat Court, to require 
frurteen' complete days notice; that is to ſay, excluding only 


one of the days. 
Vol. IV. | | R r | Mr. 


1770. 
* * 
Rex + * 


Stat. 32 G. 2. 
c. 28. reſpect- 
ing the impri- 
ſonment of the 
perſons of 
debtors, con- 
ſtrued favours 
ably. 
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MoxrE T 
v. VAUGHAN. 


inſtances, he thought the Court might, in favour of liberty, 


Juſtice VA Es thought this was enough to ſhew that there was 
no ſurprixe upon the plaintiff, nor any intention of ſurprizing 


* Mr. Juſtice 


ASTON was 
abſcnt (in 
Chancery.) 


| Monday 5th 
Feb. 1770. 


Landed pro- 
perty in Ja- 
maica does 


not qualify to 


juſtify as » if- 
ficient ba. 


in Jamaica. 


Lents of mandamus and ſeire facias, the rule was * that there 
* muſt be fifteen days between the teſte and return: and 


inſuſficient notices could not amount to one good one. 


| Hilary Term 18 Geo. 3. 
Mr. Joſtice YaTts obſerved; that upon returns to 


yet, in practice, there were only fourteen; one of the-firſt or 
laſt being always included. So upon a ſuperſedeas for want 
TY before the end of two terms, one of the two 
terms is always included. By analogy, therefore, to theſe 


make the computation in the preſent caſe ſo as to include 
one of the days. | OE 7 Mo rents 


He choſe, however, to lay hold of a circumſtance Which 
offered in the preſent caſe; namely, that above fourteen days 
notice had been given in a former term; though nothing 


was done upon it, by reaſon of the priſoner's not having an- 
nexed a ſchedule, as he had in reality no effects, and had 


therefore omitted to annex a ſchedule in the requiſite form: 
upon the diſcovery of which miſtake, the priſoner gave this 
new notice; having then only thirteen days remaining. Mr. 


him: though he acknowledged, that, ſtrictly | peaking, 4 


5 3 Mr. Juſtice WII LES coming zt the ſame ſen 
timent ; and the plaintiff's attorney not diſputing it: 


Tux PRISONER was DISCHARGED out of cuſ- 
tody, as at MORLEY's ſuit. | | 


Note — This act of 32 G. 2. c. 28. has twice before been 
favourably conſtrued for the relief of debtors: viz. in 
Trinity term 32, 33 G. 2. ante, p. 799, and in Michaet 

mas 33 G. 2. ante, p. 901. e 


— 


Boddy verſus Leyland. 


M R. John Calendar, a merchant, came to juſtify as bail. 
. The ſum he was required to juſtify in, was 9,000 : 
and be regularly juſtified in that ſum, INCLUSIVE of bis 
landed property in JAMAICA, © © 1 


Mr. Mansfield objeRted to the including his landed property 


Mr. Baker argued, that it ought to be allowed, as a ſuf- 
ficient fecurity. | | 1 F _ 
; | r. 


-.\ Mr. Juſtice, YATEs and Mr. Juſtice As rox (who 
came into Court to take the oath * as one of the 2 f 
Commiſſioners of the Great Seal, and afterwards remained Bopp r 
upon the bench, ) were the only two Judges in Court. They v. LEVYLAN D. 
thought the objection a good one; becauſe his landed pro- | 
perty in Jamaica is not liable to the proceſs of this Court. 
And upon inquiry © whether ſuch an objetion had ever 
been made, Mr. Thomas Cooper junior recollected ſuch. 
an objection to have been once made by Mr. Stete; and 
that the perſon was rejected. | op e 


THE SAME was therefore done in the preſent caſe, 


Rex verſus John Wilkes, Eſq. | Wedneſtay 
„ 8 5 7th February 
AS this cauſe, in the ſeveral branches of it, came ſe- 
veral times before the Court, it ſeemed better to re- Information 
ſerve a general account of it till a final concluſion of the 1 
whole, than to report the particular parts of it disjointedly, mended day 
in order of time as they were reſpectively argued and deter- before trial, 
mined. | by a ſingle 
: | a Judge at 
ky 7 3 cha 
In Michaelmat term 1764, the 4th year of his preſent Ma- CO both 
jeſty King George the Third, SiR FLETCHER NoRTON, fides, but 
then his Majeſty's Solicitor General, (the office of Attorney 2 nog 
General being then vacant,) exhibited an information againſt n 
Mr. Willes, for having publ:ſhed, and cauſed to be printed 
and publiſhed a ſeditious and ſcandalous libel, (the North Bri- 


ton, No. 45.) 


And ſoon after, he exhibited another information againſt 
him, (the office of Attorney General ſtill remaining vacant,) 
for having printed and publiſhed, and cauſed to be printed 
and publiſhed, an obſcene and impious libel, (an Eſſay on 
Woman, &c.) „ | 


Mr. Wilkes having pleaded not guilty“ to both theſe 
informations, and the records being made up and ſealed, and | 
the cauſes * ready for trial, the counſel for the Crown They were 
thought it expedient to amend them, by ng out the tried on the 
word © purport,” and in its place inſerting the word © fenor. — of Fed. 
The propoſed amendments were in all thoſe parts of the in- 7% 
formation where the charge was that the libel printed and 
publiſhed by Mr. Wiltes contained matters “ fo the PUR» 
* PORT and effect following, to wit :” which the counſel for 
the Crown thought it adviſeable to alter into words import- 
ing that ſuc el contained matters . 1 he TENOR and 
feet following, to wit.” _ 
| | Rr 2 Sir 
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1770: 
Rex 


v. WILKES. 


: courſe. 


5 7 
( 


Sir Fletcher Norton Ns, become ' himſelf 4 Ge⸗ 


Hilary Term 10 Geo. 


neral) directed Mr. Barlaw, clerk in court for the Crown, 


to apply to 4 Judge for ſuch an order; apprehending 
it (as he afterwards publickly declared) to be a matter ok 


- 
* 


Mr. Barlow, in purſuance of theſe directions, applied to 
Lord Mansfield, for a ſummons to ſhew cauſe “ Why ſuch 
« amendment ſhould not be made.” And his Lor hip il. 


ſued a ſummons in each cauſe, dated 18th of February 1764, 


for the defendant's clerk in Court, agent, attorney or ſoli- 
citor, to attend him at his houſe in Bloomſbury Nach on 
Monday the 20th of February at 8 o'clock in the morning; 
to ſhew cauſe why the information ſhould not be amended, by 
ſtriking out the word “ purport,” in the ſeveral places 


where it is mentioned in the ſaid information, and inſerting 
inſtead thereof the word “ tenor.” 


.” N. B. The ſummons in 
the cauſe relating to the ſeditious libel excepted: the firſt 
place“ except in the firſt place,” “ 


On notice of this ſummons, Mr. Philips agent and ſolicitor 
for Mr. Wiltes, and Mr. Hughes his clerk in court and at- 
torney for him upon the record, both attended his Lordſhip, 
at his own houſe, upon the ſaid 20th of February 1764, ac- 
cordingly, (being now vacation- time, and no Court ſitting;) 
and did not object to the propoſed amendment: on the eon- 
trary, Mr. Hughes, upon being aſked as a fair practiſer, can- 
didly acknowledged © that it .was amendable;” and Mr. 
Philips acquieſced in it, though he ſaid he could not CONSENT 


to it. Lord MANSFIELD having, in the preſence of theſe 


entlemen, conſulted and produced many precedents, and 


- being fully ſatisfied “ that the amendment might be made, 


„ and that it might be made by a ſingle Fudge at his hauſe or 
* chambers,” told Mr. Philtps „ that there was no need of 


„ his conſent;” and immediately made the following order— 


« Upon hearing the clerks in court on both ſides, I do 
« order that the information in this cauſe be amended ; by 
« ſtriking out the word purport in the ſeveral places where it 


« is mentioned, in the ſaid information, and by inſerting in- 


& ſtead thereof the word tenor. Dated this 20th day of 
« February 1764. | 


The orders in both cauſes were exactly alike; only that 
the words © except in the firſt place“ were added in that of 
the information for the ſeditious libel. | 


Mr. YYilkes was at this time in France: whither he had vo- 


luntarily retired ſome time before, and from whence he did not 
| | return 


print; 
the ot 
convi. 


Mr 
He ſa 
till la: 
but th: 


Hilary Term 10 Geo. 6 2529 
return till towards the election of members for the new par- 1770 : 
lament, (into which he was afterwards choſen )))) MO 
The trial came on at the appointed time, and proceeded in v. Wikths: 
the uſual manner; Mr. Wilkes's counſel and agents making no 
objection thereto, nor declining to enter into his defence. Verdidts 

were found againſt him, upon both informations : after which, 

judgment was duly ſigned againſt him, in each cauſe ; and writs 

of capias were awarded and iſſued againſt him, as in ordinary 

caſes of convictions upon informations for miſdemeanours. — 

Upon his non-appearance, the proceedings were carried on to 

proclamation and exigents: and upon his not appearing on 

the 5th time of being exacted, he was, by the judgment of the 

coroners of the county of Middleſex, according to the law and 

cuſtom of the realm, outlawed. | | 


On Medneſday the 20th of April 1768, (being the firſt day 
of Eaſter term 1768,) ſoon after the ſitting of the Court, and 
before any proceſs had iſſued on this outlawry, Mr. Wilkes vo- 
luntarily made his perſonal appearance in it; accompanied by 
three or four friends, who probably meant to become his bail, 
in caſe of his being now admitted to bail. 


He opened with a ſpeech, which is already in * print, and it was 1 
therefore needs not to be here repeated. He took notice, in it, ed in the pub- 
that the record was altered, before the trial, by Lord MAN s- lic papers of - 
FIELD's order: ſo that he was fried upon altered facts. This 288 or nar | 1 
| ; re e 3 „ 21ſt of Apri | | 
he particularly complained of, as being unconſtitutional and il- 1768. | 
legal ; and was adviſed, he ſaid, that it rendered both the ver- 
dits abſolutely void. 


Mr. Attorney General (Mr. De Grey) prayed that Mr. 
Wikkes might ſtand committed; as he had been convicted of 
printing and publiſhing one of theſe libels, and of publiſhing 
the other; and had now avowed himſelf to be the perſon fo 
convicted. _ | | 


Mr. Serjeant Glynn, of counſel for Mr. Wiltes, oppoſed this. — * | 
He faid, he had ſeveral objections to the ou7lawry ; and that, =_ 
till laſt night, they had expected a fiat for a writ of error: 
buc that, Jaſt night, Mr. Attorney General declined granting | 
one, becauſe he doubted « Whether it belonged to his office 
to grant it,” or“ Whether it ought not to be be granted 
« by the Lord Chief Juſtice.” He ſaid, Mr. Attorney Ge- . 
neral did not refuſe his fiat, from any doubt about the pro- 1 
priety of the application for it, or the ſufficiency of the ob- : BR 
jections to the outlawry ; but merely from a doubt “ f whom | 
it belonged to alla the writ of error.” He ſaid, he 
would propoſe ſome errors, which he hoped would ſatisfy the 

4 es Rr 3 ma Court 


2 
3 


r Fe = 
i Aa — 1 
Re © 
J * a 


5 „ 


7 ET ER ogg _ 
1 +. + X A 
r IBN HIER? 
- 5 4 * 0 bars ö — 2 - 2 8 * 
„ — 2 2 — * p * 
8 a * p 4 10 


Hilary Term 10 Ces. 3. 


Court that a writ of error ought to be granted. They werg of 


iſt. An error in fad was, © that Mr. Willes was abſent 
« and out of the kingdom, at the time of the award of the writ 


„ exigent.” 


two counties. 
“ garie, error Utlagarie.” 


Adly. Three errors in lau. Firſt, © That the ſheriff has 
« returned no proclamations.” It is only ſaid, „that he has 
« obeyed the writ: whereas he ought to have returned par- 


ticulars ; that the Court might judge of them. Secondly, It 


is not ſtated in the return of the exigent, © that Mr. I illes 


* was exacted in the county of Middleſex :** nor is it ſaid to be 


« at a county-court.” It is only ſaid to be © at his. county- 
« court at the Three Tons in BROOK-STREET near Holborne 
« in the county of Middleſex :”* which is no allegation © that 
4% Brook-ſtreet is in the county of Middleſex.” And though it 
is ſaid “ at ny county-court,” yet he might be ſheriff of 
He cited 2 RolPs Abr. 802. title“ Utla- 
Thirdly, No judgment of the 


- coroner is here ſtated ; but only a mere fact © that he was out- 


« lawed by the coroner.” In ſupport of which objection, he 
cited 1 Brown's Entries 361. as in point. He therefore prayed 
that his Lordſhip would grant Mr. Hilkes an allawance of his 
writ of error, in order to his getting this erroneous outlawry 
reverſed, He ſaid, it was improper at this time to enter into 
any litigation about the validity of the convidlions upon which 


| theſe judgments are founded. Mr. Wiltess preſent circum- 


That caſe 
was an out- 
lawry for non- 
appearance. I 
have a note of 
it, of my owu 
taking. And 
there is a re- 
port of it in 
Forteſcue 
Aland 37, and 
another in 


ſtances under the outlawry are more penal than the convictions 
themſelves. Therefore it is incumbent upon him, firſt to get rid 
of the outlawry. And he prayed that Mr. Wiltes might be, 
in the mean time, admitted to bail. 2 6 | 


Mr. Recorder of Lendon Eyre) on the ſame fide, enforced | 


what the Serjeant had urged ; and obſerved, that by 4, 5 M. 
M. c. 18.4 4. Mr. Wilkes was not compellable to appear 
in perſon ; but might have appeared by attorney, and reverſed 
the outlawry without bail, (unleſs otherwiſe ordered by the 
Court.) He therefore propoſed, that he ſhould either appear 


by attorney, to reverſe it; or give bail to proſecute a writ of 


error. And he cited Earbury's caſe in this Court, in. Leſter 


and Trinity Terms 1723. 9 G. 1 5 


8 Mod. 177, very bad in the iſt edition, but much mended in the late edition of that 


bock. 


Mr. Mansficld, on the fame fide, argued that Mr. Willes 
was clearly intitled ta be admitted to bail, under this ſtatute 
The convictions can not at this time be proceeded upon; 45 


. the ſentence of outlawry is ſtanding out againſt him. He has 


done all that is in his power to do. He appears in court, and 
| | ſubmits 
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weight in the outlawry; and has uſed all methods to obtain 
a writ of error to be allowed: and prays to be admitted to 
bail by the court, as he muſt have been by the ſheriff, if he 
had been taken upon a capras utlagatumr . = „„ 


x Mr. Davenport, on the fame ſide, ſpoke to the ſame effect. 


Mr. Attorney General explained” the fact and the reaſon of 


ſubmits to the laws of his country, He has ſhewn errors of 1770. 


2 
o 
, LIEN 
2 1 
| ; 5 3 8 
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— 
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v. WiLxEES. 


his declining to ge the fiat for a writ of error. He ſaid, 


that upon the application made to him on the part of the de- 


fendant, he directed an attendance : which was accordingly - 


had. That he thought the errors ſpecified to him, to be a 
ſufficient foundation for a fiat, in caſe the party had been in 
42051 but he could not find any precedent for an Attorney 

eneral's granting a fiat when the party was not in cuſtody, 
The writ 'of error was not tendered to him, he faid, till laſt 


night : and the court was to ſit, this morning. He was ready 


to liſten to any method that could have been ſhewn to be 


proper : but none was 2 He added, that he thought 


intitled to his writ of error, fill he 


r. Wiltes could not 
ſhould be in cuſtody. He obſerved, that this was not an out- 
lawry for non- appearance; but an outlawry upon and after 
conviction = | 7 | 


. Lord MANsSFIELD—Here are two motions made upon 


the defendant's appearing perſonally in court: one, for com- 
mitting him ; the other, for bailing him. 


1 am of opinion againſt both theſe motions. 


He ought to be brought in regularly, upon a return of the 
capias by the ſheriff. I have no doubt but that we might take 


notice of him, upon his voluntary appearance as the perſon out- 
lawed ; and commit or bail him: but we are not abſolutely 
bound to do it, without ſome reaſen to excuſe the going out of 
the regular courſe. | 


Ir the defendant could ſhew that the Attorney General 
refuſed to take him up and bring him into court, in order 70 
prevent his having this advantage; or F the Attorney General 
had in fact uſed all methods to take him up, and he had con- 
cealed himſelf and abſconded, and afterwards had come in 


thus voluntarily, in order 0 ſurprixe; upon either of theſe, or 


any other extraordinary ground, we ſhould be bound to inter- 
poſe, and overlook the impropriety of the defendant's coming, 
inſtead of being brought, into court. 95 | 
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he not apprehended -- 


- The outlawry mult certainly be diſpoſed of, before you can 
come at any thing elſe : the judgment upon the convictions can 
not, at preſent, be proceeded upon. | PEW 


I could wiſh this gentleman had been hetter adviſed than to 
have come thus prematurely, with a written ſpeech, to juſtify 
the crimes of which he ſtands convicted; and to arraign an 


order made by me. 
I am very happy in having this opportunity of explaining 


my conduct in making the amencment that has been mentioned. 


If I was wrong, I ſhould think it more honourable to ac- 
knowledge and reclify any error that I ſhould have committed, 
than to juſtify and defend it. The application to me, was to 
amend the word “ purport” into © tenor.” Mr. Hughes, the 
clerk in court for the defendant, agreed it to be amendable. 
I recollected a caſe of the like kind, of an amendment of an 


information juſt before trial: and, looking for it, I found a 


collection of ſuch caſes. 'After reading one or two, Mr. Phi- 
lips, attorney and agent for the defendant, was perfectly ſatiſ- 
fied, and defired me not to give myſelf any further trouble ; 


but ſaid “ He could not conſent to it. I ſaid, “ I did not want 


« a conſent ;” I thought myſelf bound to order the amend- 
ment; and did ſo. I had made ſome ſuch orders before; 


and I have made ſeveral ſuch orders fince; even in quo war- 


ranto informations. In this caſe it made no alteration in the 
defendant's defence. His counſel never objected to it, nor 
took any notice of it. I think it right and uſual, and as of 
courſe : not but that I am open to conviction, and ready ta 
hear what can be ſaid to ſhew that it was wrong. 


Mr. Juſtice Y aT#s—If this amendment was wrong, it 


will ſtill be open to the conſideration of the Court; although 


the proper opportunity of objecting to it was at the trial. In 
the caſe of The King againſt Charleſworth, an information for 
forging a warrant of attorney © to acknowledge ſatisfaction 
« upon a judgment” was amended, without coſts (the proſecutor 
having been admitted a pauper,) and without giving the de- 
fendant leave to plead de navo. 2 Stru. $71. 


As to the two preſent oppoſite motions, one for committing, 


the other for bailing the detendant; the ſame anſwer ſerves for 


both ; 
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t comes judicially before them. We cannot take cognizance of J 
this matter, in the method in which it now comes before us: Rex 
ve cannot take judicial notice & that this is the perſon con- v. WII EES. 
4 victed or outlawed.” Mr. Browne's caſe in Dyer 192. is cler 85 
and ſtrong, as to the outlawry. And as to committing him 
upon the convictions, that can't be done whilſt the outlawry is 
ſubſiſting: the outlawry muſt firſt! be diſpoſed of, before we 
proceed upon the oonvictions. The judgment of outlawry ſuſ- 
ends all proceedings upon them. The judgments on the con- 
victions would probably be fine and impriſonment. But it would 
be manifeſt oppreſſion to ſet a fine upon him, when all his ef= » 
fects ſtand forfeited to the King already: and he is alreadylia- 
ble to impriſonment upon the outlawry; from which he can 
never be free whilt that ſtands in force. There can't be two 
different judgments for the ſame offence : there can't be judg- 
ment of outlawry, and judgment for the miſdemeanouf likewiſe. 
In the caſe of The King and Queen againſt Tippin, 1 H. & M. 
Salk. 494. the defendant was outlawed upon an information for 
a a miſdemeanour, and fined 5,000 J. It was moved, on his behalf, 
that he could not be fined upon the outlawry; becauſe, in miſ- 
demeanour, the outlawry does not enure as a conviction fr the 
offence, (as it does in caſes, of treaſon and felony), but as a 
conviction of the contempt for not anſwering ; which contempt 
is puniſhed by the forfeiture of his goods and chattels: and if 
he might be fined now, he muſt be fined again, upon the prin- 
cipal judgment. And the“ ſinſt was held to be irregular : for, I ſuſpect this 
the outlawry in theſe caſes is not a conviction ; as appears by _—_ * firſt 
Fleta 42. Duamvis quis pro contumacia et fuga utlagetur, non | the reeds 
« propter hoc convittus eft de facto principali. And there is a and that it 
caſe in Bro. Abr. title « Utlagary,” pl. 26. where a man was ſhould be 
outlawed of felony, and taken by a capias utlagatum, and de- ſine. 
tained in the King's Bench; and divers bills were brought againſt 
him in cuſtody of the marſhal: and the Court would not ſuf- 
fer it. For, his body, lands and goods, are the King's; and 
therefore the plaintiff can not have the effect of his ſuit againſt 
him before the outlawry : but if he obtains a pardon, the plain- 
tiff ſhall be anſwered. If the defendant in the preſent caſe had 
come in by proceſs, his identity would have appeared. If he had 
come in by record, he might have applied to be bailed, either 
upon the ſtatute of 4, 5 2 & M. c. 18. (if that ſtatute can be 
ſhewn to be applicable to an outlawry on a miſdemeanour , or 7 
under the plenary power of the Court upon the circumſtances | 
of his caſe. But that ſtatute ſeems only applicable to crvil caſes. 
I mention this, only for the conſideration of the counſel, when 
it ſhall come before the Court. By the 5th ſection, the ſheriff 
may * take ſecurity of the defendant taken upon a capids utla- 
* gatum, in caſes where bail is required, in double the _—_— 
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« which bail is required. but how can the ſheriff; under the 


directions of this ſtatute, take bail in double the ſum, in a cri- 
minal caſe ? How can the ſheriff know what the fine will he? Or 
why ſhould the ſum of the Fre be doubled? The ſtatute ſeems 


to relate only to civil caſes, and to mean double the debt. 


\ The defendant ought, in my opinion, to have come hither in 
a regular way: but as the matter now ſtands, upon this volun- 


tary appearance, without return. of proceſs or any matter of 


record whatſoeyer, the Court can neither commit him nor 


4 Mr. Juſtice As ro II think chere is but one queſtion: 


and I ſhall keep to that. It is «© Whether he ſhall be commit- 


„ted. The Attorney General prays us to commit a man as an 
outlaw, againſt whom he himſelf would not iſſue proceſs of 
outlawry $ihough there does not appear to be any particular cir- 


cumſtances to preyent his iſſuing ſuch proceſs. The officers of 
the Crown might have exerciſed their power by proper proceſs: 


and then he would have been in cuſtody. But they have not 
choſen to do ſo: and he remains as much at his liberty, as he 


was before he came into Court. The motion to commit him 


ſeems unneceſſary: and I ſhall not, at preſent, take notice of 
any other queſtion ; he not being at all in cuſtody. | 


Mir. Juſtice WI LLES— There has been for ſome time 
a judgment of outlawry againſt the defendant, who is not an 


abſconding perſon. The Attorney General has not thought pro- 


r to iſſue proceſs againſt him upon it. And now he comes 
into Court gratis, voluntarily, not by any return of proceſs, or 
any matter of record. We can not take any notice at all of 


him; nor can we know, judicially, that he is the man.” 1 


don't ſee why the Attorney General ſhould demand of the Court 


to commit the defendant upon this outlawry, when he himſelf 


has long ſuffered him to go at large, without any attempt to 


take him up, or even iſſuing proceſs againſt him. 


NoTHING was taken by either of the two motions ; 
namely, the Attorney General's, © that the defendant 
« might be committed;” or his own counſel's, 
« that he might be bailed.” TC 


On Weaneſdaythe 25th of April 1768, (a week after the for. 
mer tranſaction), Mr. Wiltes having this morning ſurrendered 
himſelf to the ſheriff of 1/iddleſex upon a capias utlagatum which 
had been fince the laſt motion iſſued againſt him, and being now 
in the theriff*s cuſtody, was brought into Court by the ſaid ſhe- 
riff, upon the return of a habeas corpus directed to him for that 
1 BY ; | | purpoſe. 


— 


* 


bo fiat for a writ of error: which he did immediately upon 
_ feceiving an affurance that Mr. /Y7i/kes was in actual cuſtody 
upon the capias utlagatum. The return to the habeas corpus 
being read in Court, it appeared that the defendant was charged 
with two outlawries ; viz. one on each conviction for the re- 


ſpective miſdemeanours before mentioned. A writ of error in 


each cauſe was delivered into Court. * 
| The outlawries, and the writs of error, and the aſſignment 
of errors, were exactly alike in both cauſes: it will therefore 
be ſufficient to ſpecify only one of each fort. | 


The material of the outlawry, on which the queſtion 
turned, was this. The ' ſheriff returned the writ of exigent 


executed and indorſed as follows By virtue of this writ to 


me directed, at my county court held at the houſe known by 
the ſign of the Three Tuns in Brook-ftreet near Holborn in 
* the County of Middleſex, the 12th day of Fuly in the fourth 
< year of the reign of our preſent Sovereign Lord George the 
Third now King of Great Britain, &. the within named 
John Wilkes was the firſt time exacted, and did not appear.“ 
It goes on in the ſame manner, till the quinto exactus; viz. Cat 
« my county court held at the ſame place the gth day of Au- 
gu in the year aforeſaid, the ſaid ohn Miltes was a ſecond 


time exacted, and did not appear: and fo, in the ſame 


words, only changing the days, to the th incluſive. There- 


fore by the judgment of Edward Umfreville Eſq. and Thomas 


Philips gent. his Majeſty's coroners of the county of Midale- 


ſex, the ſaid Fohn Wilkes, according to the laws and cuſtoms 


of this realm, is outlawed. 


The writ of error was verbatim as follows Of Eaſter Term 
1768, 8 G. 3. Our LoRD THE KiNG hath ſent to his Juſtices 
'appointed to hold pleas before him his writ cloſed in theſe 


words (that is to ſay), George the Third by the grace of God of 
Great Britain, France, and Ireland, King, defender of the faith 


Sc. To our juſtices appointed to hold pleas before us greeting. 
Foraſmuch as in the record and procels, as alſo in the publica- 


tion of an outlawry againſt Fohn Wilkes late of Wefminſer, in 


the county of Middleſex eſquire, on a certain information againſt 
the ſaid Jahn Wilkes, for printing and publiſhing a certain libel 
or compoſition, intitled AnEfſayon Woman; whereof the ſaid 

n Wilkes is impeached, and thereupon by a jury of the county 
is convicted, as it is ſaid, manifeſt error hath intervened, to the 
great damage of the ſaid Fohn Wilkes, as by his complaint we 


are informed. We, willing that the ſaid error (if any be) be 


dul and full a juſti he ſaid John 
N amended, and full and ſpeedy Juſtice done to the ſai 75 5 


. In the mean time, Mr. Attorney General had granted. 


RE 
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Hin Fomrag Cons 
Wilkes in this behalf, do command you, that if the ſaid outlawry 


be returned before us as hath been ſaid: Then inſpecting the 


for annulling the ſaid outlawry as of right, and according ta 


the law and euſtom of England, ſhall. be meet to be done. 
Witneſs ourſelf at Vgſiminſter, the twenty-ſeventh day of 
April, in the eighth year of our reign. E e ie 


AN p hereupon the ſaid Zohn Wiltes comes in his proper per- 
ſon, and ſays, that in the record and proceſs, and alſo in the pub- 
lication of the aforeſaid outlawry, there is manifeſt error, in this 
that there is no ſufficient information filed or exhibited againſt the 
ſaid John Milles, whereon to ground the proceſs of the outlawry 
aforeſaid : by reaſon — the ſaid outlawry is void and of 
no effect or force whatſoever. There is alſo error in this, that 
no public proclamation whatſoever is mentioned to have been made 
at any open county court, or at any general quarter ſeſſions of 
the peace whatſoever, or at the door of any pariſh church 


where the ſaid Jahn M ilſes was an inhabitant, according to the 
exigency of the ſaid writ of capias cum proclamatione: there- 
fore in that, there is manifeſt error. There is alſo error in this, 
that it is not ſhewn, nor does it appear by the return of the 


ſheriff of Middleſex, that the ſheriff of Middleſex did; cauſe to be 


exafed the ſaid John Wilkes in the ſaid county of Middleſex, from 


county court to county court, until he was outlawed according to 


the law and cuſtom of England, as the ſaid ſheriff by the ſaid 


writ of exigent 1s commanded ; and that it is not ſhewn nor 


does it appear by the return of the ſheriff of Middleſex, that the 
ſaid ohn I illes was a fir/t, ſecond, third, fourth and fifth time 


exacled at the county court of the county of Middleſex, as by the 
law of the land he ought to have been before he was outlawed : 
therefore in that, there is manifeſt error. —There is alſo error 
in this, that in the record and proceſs aforeſaid, and in the 
publication of the outlawry aforeſaid, it is no where expreſsly 


_ ſhewn that the place called BROOK STREET (if any ſuch there 


be) where the ſeveral county courts are ſuppoſed to have been 
held, at which the ſaid Fohn Miltes is ſaid to have been exacted, 
iS IN THE COUNTY OF MIDDLESEX,oOr in any or what other 
county. Therefore in hat, there is manifeſt error. There is 
alſo error in this, that it does not appear that any judgment of 
outlawry was given or pronounced againſt the ſaid Zohn Wilkes ; 
or, if any ſuch judgment was given or pronounced, in 


' what form the ſame was ſo given or pronounced; as it 
ought to have done, in order that the 12 and propriety 


of the ſaid judgment might have been ſeen and examined: 
but in the record and proceſs aforeſaid, and in the 28 
lication of the outlawry aforeſaid, reference and relation 


only are had to ſome judgment not ſhewn or expreſſed, 


but ſuppoled to have been before given againſt the ſaid 


John 
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J—_ Therefore in that, there ismanifeſterror. Where- 

ore the ſaid 2 Wilkes prays that the outlawry aforeſaid, for 
the errors aforeſaid and other errors appearing in the record 
and proceſs aforefaid, may be reverſed and held for nothing; 
and that he may be reſtored to the common law, and to all 
which he hath loſt by occafion of the outlawry aforeſaid Ge. 
And William De Grey Eſquire, now Attorney General of our 
preſent Sovereign Lord the King, preſent here in Court in his 
proper perſon, having heard the matters aforeſaid above aſſigned 
for error, for our ſaid Lord the King ſaith, that neither in the 
record and proceſs aforeſaid, nor in the publication of the afore- 
ſaid outlawry, is there any error: and he prays that the Court 
of our ſaid Lord the King now here may proceed to the ex- 
amination as well of the record and proceſs aforeſaid, as of the 
matters aforeſaid above aſſigned for error; and that the outlawry 
aforeſaid may in all things be affirmed. 


LoRD MANSFIELD—Let the writs of error be al- 


Huis Loxpsn1P then aſkedthe Attorney General, « to 
« what priſon he prayed that the defendant might be committed.” 


Mr. Attorney General anſwered To the marſha Up 


LORD MANnSFIELD—Let him be committed to the 
marſhal. | | 


Mr. Serjeant Glynn moved that he might be admitted to bail, 
on 4 & 5 HY. & M. c. 18.* which, he ſaid, extended to caſes 
of miſdemeanour. He was ſupported by Mr. Recorder of London, 
Mr. Mansfield, and Mr. enport. | 

They urged the ſpirit, ſcope and deſign of this ſtatute, as well 
as the words of it, as arguments to prove that it extended to 
miſdemeanours; and that the preamble and enacting part of it 
do, both of them, apply to Mr. H#7tkes's caſe : and they ſaid, 
that even if the words were doubtful, the conſtruction of them 
ought to be ſuch as would be moſt favourable to liberty. But 
theſe words are expreſs : they include all cauſes, except treaſon 
and felony. . For the more eaſy and ſpeedy reverſing of out- 
lawries in the Court of King's Bench, de it enacted, that no 
« perſon or perſons whatſoever who are or ſhall be outlawed 
in the ſaid Court, for any cauſe, matter ar thing whatſoever, 
« (treaſon and felony only excepted, ) ſhall be compelled to come, 
« mm perſon into, or appear in perſon in the ſaid Court, to re- 
« yerſe ſuch outlawry ; but ſhall or may appear by attorney 
« and reverſe the ſame, except where ſpecial bail ſhall be or- 


dered by the ſaid Court.“ Caſes of miſdemeanour are "_ 
the 
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the-ſame miſchief as civil caſes ; and it extends to outlawries 


after conviction of miſdemeanours, as well as to out lawries upon 


meſne proceſs. If the queſtion ſhould take a long time in diſ- 


cuſſing, the defendant may be actually puniſhed by an impriſon- 
ment upon the outlawry, though it ſhould be at laſt reverſed; 
or ſtill more unjuſtly, in caſe it ſhould afterwards appear that 
no puniſhment ought to be inflicted upon the convictions them- 


ſelves. In civil caſes, a pardon is of courſe, upon paying the 
debt and coſts: but a defendant outlawed upon meſne proceſs 
for a miſdemeanour has no ſuch opportunity of getting rid of 


the outlawry. He ought to have an opportunity of putting 
bimſelf in a condition of being amenable to the juſtice of his 


country. Though ſome of the expreſſions in this ſtatute may 


ſeem more applicable to civil caſes, yet there are general words 
ſufficient to take in criminal miſdemeanours. . They men- 
tioned Sir John Read 's caſe, and that of Matthias Earbury in 


Mr. Attorney General (Mr. De Grey,) Sir Fletcher Norton, 
and Mr. Morton, on the other fide, argued that this ſtatute re- 
lates only to civil! caſes; and not to criminal miſdemeanours. 
The expreſſions of it relate to civil property. It can relate only 


to ſuch caſes where a defendant dan appear by attorney. The 
_ preamble * ſays, ( Whereas divers perſons are proſecuted in the 

4 ſaid Court of King's Bench, to outlawries for debts, treſ- 
60 ** or other miſdemeanours ; and there is no reverſing 


« ſuch outlawries but by the perſonal appearance of the per- 


« ſons outlawed : ſo that the perſons arreſted upon ſuch out- 
« lawries, if poor, lie in priſon till their deaths; but if able, 
« it coſts them very dear, to reverſe the ſame outlawries.” The 


former of theſe words relate to property: the latter, to actions 
for malicious proſecutions and ſuch like. The whole relates 
only to civil ſuits. And as to Earbury's caſe, they ſaid it was 


neither a direct determination, nor any authority in the pre- 


Serjeant Glynn replied, that © treſpaſſes include all other 
actions not ariſing ex contractu: and 4 miſdemeanours” mult 


mean offences. All cauſes, matters, and things,” certainly. 
include criminal offences and miſdemeanours. And the ſtatute 


ſpeaks of outlawries in general. It is not reaſonable, that the 
defendant ſhould undergo the penalty of a contempt for with- 
drawing from juſtice, when the very validity of the outlawry 
itſelf is in queſtions. And Earbury's caſe, though it was not 
an outlawry after conviction (as this is,) yet clearly proves 
« that this act does relate to miſdemeanours: for, the Judges 


were all of that opinion. | p42 
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After conviftion, if he had been preſent in Court, he might 
have been committed ; if not preſent, he might have been ta- 


ken by a capias. 4 


8 — * 


lt is indeed, in the diſcretion of the Court, to bail a perſon 


ſo circumſtanced. 
But diſcretion, when applied to a court of juſtice, means 
ſound diſcretion guided by law. It muſt be governed by rule, 


not by humour: it muſt not be arbitrary, vague, and fanciful ; 


by 


but legal and regular. 


This de fendant vas not preſent when convicted. He after- 


wards withdrew from juſtice, and was outlawed: and a capias 
ullagatum has now iſſued ; and he is in cuſtody upon it. 


If a perſon convicted be taken upon a capias pro fine, he is 


liable to be committed, unleſs the proſecutor conſents to his 
being bailed. This is the common courſe of proceeding : 
though it 1s uſual to admit to bail, upon the proſecutor's con- 


ſenting to it. In the caſe of the journeymen taylors, and again 


in that of the weavers, the defendants were by conſent bailed, 
and by conſent were not to appear till called upon. But I do 


not remember any caſe where ſuch a perſon has been bailed 


without conſent. When a perſon ſo convicted is committed, 
ſuch commitment ſhall be taken into conſideration by the Court 
when they come tò pronounce their ſentence upon him, and 
ſhall go as part of his pumiſhment. | 


Here the defendant is in cuſtody under the conviction : for, 
he is in cuſtody upon the capias utlagatum, which iſſued upon 
his conviction. | FF | 


Nov, whatever doubts there may be about what 75 within 


the act of Parliament of the 4 & 5 V. & M. c. 18. it is moſt 


certain that a perſon convicted of a miſdemeanour is not within 
it; becauſe his caſe is nat a bailable caſe. Nothing therefore can 
be clearer, than that ſuch a perſon is not within an act of Par- 
lament that relates only to bailable caſes. This act relates to 
caſes where no ſpecial bail is required, and to caſes where ſpecial 
bail is required: * and the ſheriff is directed what to do in on 
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Mr. Juſtice VAT Es was alſo clear in the ſame opinion. 


It is ſaid, & that miſdemeanours of af kinds are within the 


* words of this act. as well as within the ſcope and meaning 


« of it.” But miſdemeanonrs are here “ connected with debts 
and treſpaſſes ; which are deſcriptions of civil actions: arid fo 


may the word © miſdemeanor”? be. This act might, in the 


n ha words of the preamble, have a view to actions of con- 


piracy, deceit, or popular actions upon penal ſtatutes; (on 
which an outlawry was given by 24 Ju. I. c. 4.) And taking 
the whole of the act together, there can be no doubt about it: 


for, it muſt be conſtrued of thoſe caſes where the clauſes of 


the act are pradicable ; which, in the preſent caſe, they ate 


not. A'convittion in a criminal caſe can not be within this act. 


The ſheriff is directed by it, © to take 1 — of the perſon 

for vrhich ſpecial 
« bail is required.” But the ſheriff can't take bail of a perſon 
after his being convicted of a crime. The ſheriff can't form his 
own idea of the offence, or ſettle a ſum wherein he ſhould take 
the bail of ſuch a perſon : nor can he require bail in double the 
fine, or any thing more than what the tine ſhall be fixed at; 
which is uncertain and future. The concluding words of the 


ſecurity-bond, . and to do and perform ſuch things as ſhall be 
required by the ſaid Court,“ mean putting in bail to a new 


action, pleading within a limited time, putting the plaintiff in 


the ſame condition, and ſuch like matters: And it ſhould be 
_ conſidered, how the law ſtood in civil cafes, before this act of 
Parliament ; and that no bail could then be taken on a capiat 


utlagatum. | Vide 13 . 2. flat. 2. A. 84. a 


What J have been ſaying, may throw ſome light upon this act 


olf Parliament. But I confine my opinion, to its being an out- 
lawry after conviction in a criminal caſe : which can not be a 


caſe within this act of Parliament. 


If a defendant is taken upon a capias pro fme (or pro redemp- 
tione,) it is an execution; and no ſheriff can take bail of him: 
it is a favour, if the Court does it. By 5 E. 3. c. 12.n0 par- 


don for an outlawry ſhall be granted, till the Chancellor is cer- 


titied that the plaintiff is ſatisfied of his damages. In a criminal 
16 | caſe, 


outlawry, the act did not make ſuch defendant bailable, ho 
was pot ſo before the outlawry. I am clear, that this caſe is 
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ene, if the party be convicted, and a capias ad fatisfaciendunt 
iſſues, and he is taken upon it, he is in execution, to make ſa - 
tisfaction; and the ſheriff can never foretell, before the Court 
have given the final judgment, what that ſatisfaction is to be, 
on which he ſhould admit the defendant to bail, on the capias 


utlagutum : he has nothing to direct himſelf by. No clauſe of 


this act can be put in execution, on an outlawry upon a. con- 
viftion in a criminal caſe. Therefore I am of opinion, that 
the preſent caſe is not within it. | | 


MX. Juſtice AsToNn—1 am of the ſame opinion. 1 


think, this act of Parliament relates only to civil actions: this 
is evidently the true ſpirit of it. It can't be imagined, that 
the act can mean to allow of a defendant's appearing by at- 
torney, in caſes where the defendant is obliged to appear 
perſonally and can't appear by attorney at all: neither can it 
extend to taking bail in caſes not bailable. But ſurely it can 
not extend to caſes of criminal miſdemeanours, after canvic- 
tion: becauſe, in ſuch caſes, a defendant is not intitled to be 
bailed at all. Outlawries after conviction are very different 
from the caſe of outlawries for non-appearance upon meſne 
proceſs. After conviction, there is no caſe where it has been 
holden that the defendant has a right to be admitted to bail. In 
an outlawry after conviction for . miſdemeanour, no ſheriff 
could take bail: and conſequently this act could not have any 
ſuch caſe in view, or be meant to extend to it. | 


Mr. Juſtice WiLLEs—It is clear that the defendant 
has no right to demand being admitted to bail. This is an 
outlawry after convictian. If it ſhould be granted that he is in- 
titled to be bailed upon the outlarwry, yet as he ſtands convicted 
of the crime, he muſt be committed upon the conu!&1on. This 
ſtatute is indeed as obſcure a one as any in the ſtatute-book : 
it is difficult to aſcertain its true meaning. Therefore I don't 
chooſe to give any direct opinion about its extent; unleſs it 
ſhould become abſolutely neceſſary for me to do ſo. As the 
preſent caſe ariſes upon an outlawry after conviction, it is clearly 
nat a caſe within this act of Parliament. In treaſon and fe- 
lony, outlawries were convictions of the fact: and therefore 
they are particularly excepted out of this act. But out- 
lawries in caſes of miſdemeanour are not convictions of the 
fact: yet after actual conviction of a miſdemeanour, the de- 
ſendant is not intitled to bail ; whether he be or be not out- 
lawed. Even. in a civil action, a perſon outlawed after 
judgment could not have a pardon, till payment of the debt. 
In the preſent caſe, it would be merely nugatory, to diſ- 
charge the defendant upon giving bail to proſecute his writ 
of error upon the outlawry, when we mult immediately 
commit him upon the conviddion. IIow can the ſheriff 

Vor. IV. 8 1 PINS know, 
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1770, know, at the time of the defendant's being taken upon the 1 
3 Capias utlagatum, whether the Court will at all admit of ſpecial a 
RE bail, or not? Or, if they ſhould, how ſhall the ſheriff know bs 
v. Wix Es. in what ſum it ſhall be? Or, if he ſhould be fined, what wil WW « 
be the amount of his fine? Clearly, an outlawry after con- as 
viction of a miſdemeanour is not within this act; whatever 4 
elſe may be within it. ' | | * 
Tax Cour having thus declared their unanimous "x 
opinion « that Mr. Filkes, under his preſcnt circumſtances of 
4 ſtanding convicted of a criminal miſdemeanour, had no . 
« right to demand being admitted to bail, under this aft of 4 
* Parliament; r . 5 
' His CouNSEL moved that he might be bailed, upon the " 
foot of the general diſcretion which the Court would exerciſe, 0 
of bailing or committing a perſon convicted of a miſde- 4 
meanour, according to the particular circumſtances of his 2 
caſe : which they alledged to be ſufficient, in this gentleman's 54 * 
caſe, to induce the Court to permit him to remain at large, wal 
under proper bail. Public juſtice was not intended, they as 
ſaid, nor at all likely to be evaded. He had always been 8 
amenable to juſtice: he now ſurrendered voluntarily. In- M 
deed, little care had ever been taken to apprehend him. He 13 
always appeared publickly upon the Huſtings, both in London W 
and Middleſex ; and he is member of Parliament for the latter ; 
county Eat 7 | Ac 
; Lord MANSFIELD—1I have ſaid, that I knew no 3 
« caſe wliere a perſon convicted of a miſdemeanour has been Wire hs 
admitted to bail without conſent of the proſecutor.” If any ferable 
gentleman knows any ſuch caſe, I ſhould be glad to be in- | 
formed of it: I know of none. We can not therefore do it, The 
if the Attorney General does not conſent. For, we muſt att wk 
alike in all _ of like nature: and what we do now, ought. defer, 1, 
to be agreeable to former precedents, and will become a pre- count 
cedent in future caſes of a like kind. TE - 
Tux Counrdeclining to bail him without the conſent 4 = 150 
of the Attorney General as proſecuting for che Crown, he was css 
| | hy 
COMMITFED to the MARSHAL. "ag + 
| | : 
His counſel then moved for a rule to bring him up to mor- wh = 
row, to aflign errors. Which was GRANTED. b noe 
| 5 N 5 5 
There were two rules. The former was this. The de- 3 : 


« fendant being brought here into Court, in cuſtody of the ſhe- to the fir 


6 riff of the county of Middleſex, by virtue of a writ of capias 
F | « utlagatums; 
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* 


. nilagatum; Ir 1s ORDERED, upon the motion of Mr. At- 
torney General, that the ſaid defendant be now committed to 


2 


the cuſtody of the marſhal of the Marſhalſea of this Court, Rex 
t in ſafe cuſtody until he ſhall be from v. Wir EES. 


to be by him 7} 


" thence diſcharge 


by due courſe of law. And the ſaid de- 


fendant now here in Court producing a writ of error, and 
praying oyer of the record, IT 1s ORDERED by this Court 
that the ſaid writ of error be allowed. On the motion of 
Mr. Attorney General.” e | | 


The other rule * that the marſhal or his deputy bring the 


e defendant up to morrow, to aſſign errors,“ was a diſtin. 


rule; and was taken upon the motion of one of the defend- 
ant's counſel. 0 


On Medneſday the 4th of May 1768, (a week after making * See the 


the laſt mentioned rule), The defendant having aſſigned errors ge — er- 
, an of) P · 


upon the record of the outlawry, and the Crown having joined 
in error; “ (all which was, by conſent on both ſides, pri- 


vately tranſacted between the agents, without actually bring- aſſignment of 
ing Mr. Files into Court;) js 


lum : and Saturday next was a 


Mr. Davenport moved to make the joinder in error a conci- 


it was to be argued. 


Accordingly, on Saturday the 7th of May 1768, it was ar- 
gued, by Serjeant Glynn on the part of the defendant, and Mr. 
Thurlow on the part of the Crown. It was very well argued, 
on both ſides : but it would draw this report out into an inſuf- 
lerable length, if the particulars of it ſhould be here inſerted. 


The great and capital error that the Serjeant inſiſted upon, 
was the inſufficiency of the return in not ſhewing that the 
defendant had been five times exacted from county-court to 
county-court, till he was outlawed, as the law directs, and the 
writ requires. He argued that this ought to appear certainly and 
preciſely upon the ſheriff's return; That outlawries are odious; 


and that the Court will intend nothing in ſupport of ſo cruel a 


proceeding, but, on the contrary, liſten to the leaſt objeCtion of 
error in it. And here, the firſt exaction does nut appear to have 
been made in the county of Middleſex ; nor any of the ſubſequent 
ones, which are ſaid to have been at the ſame place with the 
firſt. The words © nea# Holborn in the county of Middleſex” 
do not import its being in the county. Belides, the time and 


place of the 2d, 3d, 4th and $th exactions ought to have been 
particularly ſpecified and deſcribed ; and not by re/erence only 
a the firſt, Moreover, the ſheriff ought to have ſtated the 


S142 : u. 


2537, at the 


, CITOTS, 


greed upon as the day on which 


. * 4 ; 
N 
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1270, | proclmations explicitly and particularly, and the particular 


manner and circumſtances of them. He alſo made a queſtion 


REX 


« Whether an outlawry lies upon an information.” And he L 
v. Wir xESs. concluded with an objection to the information, as not being 
properly exhibited ; being exhibited by his Majeſty's Soliciter 4 
General, without taking any notice of the vacancy of the office 1 
of Attorney General: whereas the Attorney General is the 
known and proper officer of the Crown for this purpole ; and 4 
the Solicitor General has no ſuch right. PE ey fl 
e cited a great number of caſes and precedents, in ſupport 5 
of his objections. 5 1 be 
Mr. Thurlaw defended the regularity of the whole proceed. % 
ing, by reaſon, argument, and practice: and he alſo cited a the 
great number of caſes and precedents, to ſupport his arguments an 
and allegations. | „ E 85 
To which Mr. Serjeant Glynn having replied; and the coun- & 4 
ſel for the defendant having declared“ that they did not de- „ t 
ſire a ſecond argument; © Re | 
THz Court ſaid that the very great number and caul 
variety of authorities and precedents that had been produced cuſt 
and very ably urged on both ſides, deſerved and would re- goes 
quire their mature conſideration; and directed copies, of the tion, 
records cited on both ſides to be laid before them; or at leaſt was 
one copy of each record, which they would deliver over from 
one to another. 5 8 | A 
| 3 of a 
On Saturday the 14th of May 1768, (a week after the to ba 
before- mentioned argument,) after LORD MANSFIELD and 
Mr. Juſtice VArEs were gone, 8 | If 
V „ 85 | to re: 
Mr. Davenport moved for a rule to bring the defendant up in cui 
on Monday, in order to be bailed : but he had no affidavit of 55 
any particular circumſtances to induce the Court to grant ſuch Err 
a 5 e e This 
| „ e 1 TROL arguec 
Mr. Juſtice As ro did not ſee, he ſaid, how the Court hat 
could bail him, without any particular circumſtances being laid and m. 
before them, when they had already and fo lately determined, of que 
after a full hearing of counſel on both ſides, „ that he was in This w 


cc execution upon the outlawry after conviction of miſdemea- 
% nours, and was not admiſjible to bail.“ He would not therefore, The 


after two of the four Judges were gone away, make ſuch a rule ticular 
as was prayed : but Mr. Davenport might move it again, if he the pu 
pleaſed, on Monday morning at the ſitting of the Court; and niſhmeg 
that would allow time enough for the defendant's being brought merit o 


up 


* 


83 
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up the ſame day to be bailed, if the Court ſhould think it a 


reaſonable motion. 


£ 


Mr. Juftice W1LLEs was of the fame ſentiments with 


Mx. Juſtice As rox; and agreed to Mr. Davenport's having 
leave to move it at the ſitting of the Court on Monday. © 


j Bop Monday the 16th of May 1768, the Court being then 


Mr. Davenport accordingly renewed his motion. He could 


only urge, that there were but two grounds of impriſonment : 


one, for ſecurity ; the other, for puniſhment. The former failed 


in the preſent caſe ; becauſe Mr. Wilkes had always voluntarily 


ſurrendered : the latter failed, becauſe it was premature; for, 
the caſe was not yet ripe for judgment upon the convittion ; 
and the validity of the outlawry was at. preſent doubtful. 


Mr. Davenport, upon being aſked by Loxd MANSFIELD 
“ Whether he had given notice to the Attorney General, of 
« this motion, owned that he had not. 


Lord MAaNnsFlIELD—However, it can't prevail ; be- * 


cauſe the defendant is in cuſtody after conviction: which is a 
cuſtody in execution. It is not a cuſtody for ſecurity only; but 
goes in part of the puniſhment, and will be taken into conſidera- 
tion, upon the final judgment: and ſo we told you before.“ It 
was ſo in Lookup's caſe, and in the caſe of a Welch clergyman. 


A defendant in execution upon an outlawry after conviction 
of a miſdemeanour, in Crown proſecutions, can't be admitted 
to bail without the conſent of the Attorney General. 


If the Court had been of opinion, upon the laſt argument, 
to reverſe the outlawry, yet the defendant muſt have continued 


in cuſtody upon the conviction. 


Errors upon outlawries have ſeldom been ſolemnly argued. 


This. writ. of error has been ſolemnly and exceedingly well 


argued : and the matter deſerves to be ſeriouſly conſidered. 
What is determined upon ſolemn argument eftabliſhes the law, 
and makes a precedent for future caſes: which is not the caſe 
of queſtions agreed by conſent of parties, or never litigated. 
This will be a precedent. | 


The Court, in all caſes (without regarding who is the par- 
ticular defendant,) leans to the reverſal of outlawries ; becauſe 
the puniſhment of the outlawry is often greater than the 'pu- 
niſhment of the offence itſelf. Here, the defendant had the 
merit of coming in voluntarily; not being brought in by proceſs 
| | | 83 and 
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v. Wilkes.” 


* Vide ante, 
p- 2839. 


Rx x 


Ve WIIXESs. 


* Vide ante, 
2530, and 
2535. 


and in cuſtody. But the Court can't male error; nor reverſe 
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for errors which do no exiſt, or which they can not ſee : they 
muſk be ſatisfied that there are errors. If the Court had been 
ſatisfied on any one error aſſigned, they would have reverſed 
the outlawry for that error. We did, ſeveral of us, when 


we came into Court, ſeem to think that the want of proclama- 


tions was a flaw ; but my brother VAr ES doubted '< whether 


* proclamations were at all neceſſary in ſuch a proceeding as 


« this.” I wiſh that the precedents and atts of Parliament 
may be looked into, to ſee . whether proceſs of outlawry will 
lie upon informations for miſdemeanours;“ as well as to ſee 
« whether proclamations are neceſſary or not, upon proceſs 
e of outlawry after convictions for miſdemeanours. TI de- 
fire that the counſel] will apply themſelves to {earch into this 
point, whether proceſs of outlawry will at all lie upon in- 
« formations for miſdemeanours. And, as many prece. 
dents have been already cited and produced, I defire alſo that 
the precedents. may be left with us, for our peruſal and con- 
fideration. | | Eh 


Mf. Juſtice YaTEs—I ſhould have thought that what 


was ſaid by the Court upon the former argument, would have 


been ſufficient to have ſpared the preſent motion. The matter 


was then largely and very. well argued ; and the Court explained 
their ſentiments very fully at that time: their opinion was, 
e that the defendant being in execution, he could no be bailed, 


* without conſent of the Attorney General on the part of the 


« Crown.” To bail him upon the mere aſſignment of errors, 
would be prejudging upon the errors: it would preſuppoſe 
be that they were fatal.” He is at preſent in execution; and 
can't be taken out of execution, without conſent of the At- 
torney General on behalf of the Crown. 


But ſince this matter is again brought upon the tapis, it gives 
me an opportunity of ſuggeſting my own doubts. {f procla- 
mations are neceſſary, I ſhould think this return to be clearly 
bad: but if proclamations are not neceſſary, it is then imma- 
terial when, or-where, or how they were made. As to what 
has been ſaid about the expreſſion “ at my county-court”* not 
being determinate, becauſe he might be ſheriff of /2v9 counties“ 
there are two authorities which either were not mentioned at 


the bar, or (at leaſt) were not fully ſtated. One of them is 1 


Ventris 108. where an outlawry was reverſed for that the procla- 
mations were returned to be © ad comitatum meumtent. apud ſuch 
e a place in comp. prædict;“ and not ſaid . pro comitatu:“ for, 
ancieritly one ſheriff had two or three counties, and might hold 


the court in one county for another. The other of theſe caſes 


is in 2 Roll's Reports 52, Robert Alder's caſe ; who was outlawed 
for murder: and it was moved for error, that the ſheriff re- 


turned « ad comitatum meum tentum apud D. in le my 
| ; „% Vor. 


1 CCCP 


bs 
0 
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4 eee 0 and did not ſay. « Comitat. meum Ner- 

« thumbrie tentum, &.“ And this was holden to be error, by \, ___ 1 
the Court; according to the caſe in 6 H. 4. where it is — 

turned & ad com. meum Somerſeit tentum.” And therefore it v. Wir ERS. 

was holden erroneous: for, one may be ſheriff of Surry and 
"Suſſex, and alſo of Huntingtonſbire and Cambridgeſhire. But 
this is not poſſible in the caſe of the ſheriff of Midaleſex. The 
ſmeriffs of London have been immemorially the ſheriff of Mid. 
dlleſex e therefore he could not have two counties. But I 
thould always incline to favour errors aſſigned in outlawry; 
becauſe it is more juſt and right, that judgment ſhould be 
given upon the conviction for the offence. Therefore, my 
doubt being againſt the errors aſſigned, I ſhould be unyilling 
that more regard ſhould be paid to it, than it ſhall appear 
ſtrictly to deſerve; and I would not have propoſed it, if I 
had not thought it incumbent upon me to communicate it, 
fince it has occurred to me, and ſeems to me to have more 


weight than perhaps it might appear to others to have. 


But my Lord's doubt is a very material one Whether 
« the offence charged in the information is ſuch a crime as 
« will warrant an outlawry.“ 


The 18 Ed. 3. flat. 1. c. 1.“ has negative words in it, in - Vid, alſo, 
the printed edition of the ſtatutes; though it is ſaid not to be ſtat. 2. c. 3. 
ſo in the Parliament-roll. At gommon- law, outlawry lies 
only for treaſon and felony, as I apprehend. Therefore the U 
Court would be glad of hearing the arguments at the bar, to i 
aſſiſt their inquiry in this doubt. Tz 6 


Mr. Juſtice As ro The opinion of the world ought 

not to weigh at all with the Court in forming their opinion 
upon the validity of the errors aſſigned upon this outlawry. 

If one flat deciſive objection had clearly appeared, the Court 
would have immediately given their opinion, upon the firſt 
argument. I was not ſatisfied, myſelf, that the minor objec- 

tions had ſufficient force in them: and as to the greater 

ones, the counſel for the defendant ſeemed to me to be too 
ſanguine and too much attached to their own opinions, when 

they declined the offer of a further argument, when the 
Court wiſhed to be further informed by hearing it argued 

again. But this doubt which my Lord has mentioned, 

« Whether proceſs of outlawry will lie for the crimes charged 

« in theſe informations,” is a very material one, and ought 
| to be well conſidered, It may be neceſſary to look into Brace 
| | ton and other books; and the ſtatutes of 18 E. 3. F. 1. c. I. 
and ff, 2. e. 5. and 1 E. 1. c. 20, anda caſe in the Vear- 
| book of 35 H. 6. fol. 6, pl. 9. © that proceſs of outlawry 
did not lie; þecauſe the action was not for a tort w_ 
| 814 * 


1 
Ft 
11 
|: 
BY 
i 
{ 
ih 
4 


S e oa 
- ä 
$ 
12 , „ 
* 


* * * = 2 * 5 "Y 2 CONT: a * = bs 8 85 © — > 2 9 „ * ns; 9 
* P y N % * p 


5 8 * : * gl $ Fu 2 
+ A — 1 * * J f 4 — 7 2 
2548 : Hilary Term 10 Geo: 3. 


* 2 5 

__ 4990. e poſed to be done vi et armis. It may be a doubt Whe- 
deer proceſs of outlawry lies on informations of this kind, 
Rx for offences which though expreſſed to be done vi et armiit, 
v. Mikes. are not really done with actual force.“ The 18 Ed. 3. Nat. 2. 
C. 5. ſays “ that no exigent ſhall go, where a man is indicted 
of treſpaſs, if it be not againſt the peace, or of things con- 
4 tained in 18 Ed. 3. flat. 1. And though the words © nemy 
e des autres are not to be found in the Parliament- roll, yet 
they are in ſeveral manuſcript copies. Theſe things deſerve 

e heamaturely-conſidered};:- ...... 8 


e e proper alſo to inquire into the practice and precedents; 
and to ſee whether they have been uniform and concomitant. 


Treſpaſſes in parks may be effeQuually done, without actual N 
force. | Se e 
The Court will not keep back their opinion, without having 
ſufficient ground for doubting, and a neceſſity of taking time 1 
to ſatisfy their doubts : on the other hand, they will not give 1 
their opinions over-haſtily and prematurely, merely to gratify = 
the humours or paſſions of mankind,  _ , & 
Mr. Juſtice W1LLEs concurred that the defendant was 
. wot bailable ; being in execution upon the outlawry after con- O 
viction. He thought, with Mr. Juſtice As rox, that the de- 1 
fendant's counſel were in the wrong when they declined a ſe- t] 
.cond argument, which might have given -the Court further t1 
light. He expreſſed his inclination towards the reverſal of b. 
outlawries, on account of the ſeverity of the judgment upon 
them, which ſometimes exceeded what would be the puniſh» he 
ment upon the conviction itſelf. - * pa 
For the reaſons above particularized, 5 1 
Mr. Davenport took nothing by this motion. ert 
. On Wedneſday 8th of June 1768, (being the ſixth day of | 
Trinity Term 8 Geo. 3.) Mr. Attorney General and other coun- ma 
ſel for the Crown were further heard. But the counſel for the cha 
defendant. reſted their caſe upon the former argument. | the 
| 3 EXE 
Loxp MANSFIELD expreſſed himſelf to the follow- | 
1 | Cd ON niſh 
| GREAT. pains have been taken, and great ſearches have out] 
0 been madgy ſince the laſt argument; not only (as I ſee now) 8oo 
by Mr. Attorney General and thoſe he has employed, but by Perp 
SOME of us. I ſay © Some of us; becauſe I cannot, with Fone 
truth, aſſume the merit tg my/e]f; the load of 1 
$3; . 1 W nic 


nd 
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Which lay upon me, made it impoſſible. - But from the able 


A 


Ni 


and to collect materials, I think I am now thoroughly maſter 
of a ſubject which I am not at all aſhamed to ſay I knew 
very little of before: and I never give a judicial opinion upon 
any point, until I think I am ms of every material argu- 
ment and authority relative to it. It is not only a juſtice 
due to the Crown and the party, in every criminal cauſe 
where doubts ariſe, to weigh well the grounds and reaſons 
of the judgment; but it is of great conſequence to explain 
them with accuracy and preciſion, in open Court ; eſpecially 
if the, queſtions be of a general. tendency, and upon topics 
never. before fully conſidered and ſettled ; that the criminal 
Jaw of the land may be certain and known, | 


OUTLAWRY is a very important part of that law. Yet it 


is no wonder, that the forms and method of proceeding are ſo 


little attended to, and fo little underſtood : for, this isperhaps 
the firſt occaſion where any queſtion of law, upon a writ of 


error to reverſe an. outlawry in a criminal caſe, ever underwent 
a ſerious litigation, | | 


Outlawry in «iv actions is conſidered as in the nature 
of civil proceſs, to compell an appearance to the ſuit ; or, 
if after judgment, to procure. ſatisfaction. The forfeiture, 
though nominally to the King, yet in truth goes to the plain- 
tiff, towards payment of his demand, If the outlaw appears, 
pays all the coſts, puts in ſufficient bail, and does every thin 

can to put the plaintiff in as good a condition as he would 


have been in originally; or if, after judgment, the outlaw 7 
pays the debt and coſts ; the Court reverſes the outlawry upon 


motion, without any writ of error. The form of the re- 
verſal always is, For the errors Aſſigned and other errors ap- 
* pearing upon the record; although there is, in truth, 20 


Flight in criminal caſey, is itſelf a crime. If an innocent 


man flies for treaſon or felony, he forfeits all his goods and 
chattels. Outlawry, in a capital caſe, is as a convittion for 


the crime: and many men who never were tried have been 


executed upon the outlawry. 


$472 2 2 33 ; 
In miſdemeanours, outlawry is generally a more ſevere pu- 
niſhment than would be inflicted for the crime of which the 


outlaw ſtands accuſed or convicted. It is a forfeiture of his 


googs and chattels and all the profits of his real ellate ;. and 
perpetual impriſonment, with many incapacities. If it is er- 
Fonequy it cannot be reyerſed without a writ of error. _ 
| 5 1 5 il 
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v. Crawle. 

+ Vid. 1 Vern. 
775 in the 


rioters Caſe, 


Hilary Term 10 Geo. 3. | 
Till the zd of Queen Am, a writ of error in any crimindl 
caſe was held to be merely ex gratin. Lord Keeper lays it 
down * « that a writ of error in a criminal matter was ex 
« gratia regis, in all caſes; and ſaid F © He had a col- 


« jeCtion of ſeveral caſes out of the old books of the law, that 


<« were given him by Lord Chief Juſtice Hales,” which ſhew 
« that writs of error in criminal cafes are not prantable ex 
« debito juftitie, but ex gratis regis: and in ſuch a caſe, a 
« man ought to make application to the King; and he will 
« then refer it to his counſe] ; and if they certify that there 


4 is error, the King will not deny a writ of error.” It 
never was granted, except when the King, from juſtice, 


where there really was error, or from favour, though there 
was no error, was willing the outlawry ſhould be reverſed. 


After a writ of error granted, the Attorney General never 


made any oppoſition: becauſe, either he had certified © there 
« was error,” and then he could not argue againſt his own 


certificate; or the Crown meant to ſhew favour, and then 


+ v. the Ailſ- 
bury caſe. 


he had orders „not to oppoſe.” The King, who alone 
was concerned as the proſecutor, and who had the abſolute 


power of pardon, being willing that the outlawry ſhould be 


reverſed, this Court reverſed upon very flight and trivial 
objections, which could not have prevailed if any oppoſition 


had been made, or if the precedent had been of conſequence. _ 
The form of reverſat, for the errors aſſigned and other 


« errors appearing upon record,“ delivered the Court from 
the neceſſity of ſpecifying any; and they might think them- 


ſelves well warranted to reverſe, upon the tacite or expreſs 


conſent of the King, where he alone was concerned to 
oppoſe ; though there really was no error at all: and, as the 


King had the power to refuſe a writ of error, the precedent 


was of na conſequence, 


But in the 3d of Queen Ann, + ten of the Judges were of 
opinion “ that in all caſes under treaſom and felony, a writ 
« of error was nat merely of grace, but 2ught to be granted.“ 
Price and Smith were of a contrary opinion, “ that a writ of 
« error was of grace only, in ALL criminal caſes. The ten 
did not mean * that it was a writ of courſe ; but that, © where 


* there was probable error, it ought not to be denied.” 


Bl 1. 
id. ante, p. 
25 30. | 


of cultody, 


It cannot iſſue now, without a fiat from the Attorney 
General ; who always examines whether it be fought merely 
for delay, or upon a probable error, 

In the caſe of the King againſt Eurbury, } the opinion of 
the Court was taken, before the Attorney General granted 
his fiat for' a writ of error. In the preſent caſe, the At- 
torney General refuſed his fiat, while the defendant was out 


This 


* * ay—_—_— 


Hilary Term 10 Ges. J. 


- | This opinion in the 3d of Queen Ann has made a great al- 
teration as to outlawries in criminal caſes under treaſon and 


felony. In a miſdemeanor, if there be probable cauſe, it ought 


nol to be denied : this Court would order the Attorney General 


to grant his fiat. But be the error ever ſo manifeſt in treaſon 
or felany, the King's pleaſure to deny the writ is concluſtiuse. 
Lord Mufeerry, the ſon and heir of the Earl of Clanclarty, pe- 


.titioned for a writ of error, to reverſe his father's outlawry, 


becauſe his father was a priſoner in the Tower of London dur- 


ing the whole time of the proceedings againſt him. The 


fact was verified beyond doubt, by entries from the books of 
the Tower, and by the. afhdavit of the Ducheſs of Marl- 


 boraugh.... The late Lord Chief Juſtice Filles, then Attorney 


% 


General, reported the writ to be merely of grace: and, upon 
political reaſons, it was abſolutely refuſed; and the outlawry 
ſtands. | LIES 3 | | | 


A writ of error being as a matter of right, where there is 
error in the outlawry ; ſince the 3d of Queen Ann, in all 
erimes under treaſon and felony, * WHAT is an error” be- 
came an important queſtion ; which was of no conſequence, 


— anmunmned 
Rex 5 
v. WII EES. 


before. Since that time, this Court has not given way to 
trivial objections, though admitted by the Attorney General. 


In 1708, Lord Griffin was brought into this Court upon an 
outlawry for high treaſon: and upon the prayer of the So- 
licitor General, (there being then no Attorney General,) a 


rule was made for his execution. He was reprieved, from 


time to time, till his death. His grandſon and heir, from 


the grace and favour of King George the Firſt, obtained a 
'writ of error. Sir Philip Yorke, then Attorney General, 


came into Court, and ſaid he had a ſign manual “ to confeſs 


„ the errors and conſent to the reverſal.” The Court told 


him “ His confeſſing an error in /aw would not do: THEY 
« muſt judge it to be an error; and therr judgment would be a 


„ precedent, But the plaintiff in error might aſſign an error 


« in fact; which, by proper authority, he might confeſs.” 
Accordingly, the plaintiff aſſigned an error in fact, viz. 
„that the place of his grandfather's reſidence was in the 
« county of Northampton; whereas he had been outlawed in 
« London.” The Attorney General confeſſed the fact: 
whereupon, the outlawry was reverſed *. SINCE the 3d of 
Queen Ann, no queſtion of law has been þt:gated, upon a writ 
of error to reverſe an outlawry; no criminal outlawry has 


been reverſed upon a ?rivial objeftion ; no caſe, ſince that 


time, has been found, of either kind. 


OvuTLAwRy is an eſſential part of the criminal law. 
The rules and method of proceeding are wiſely calculated, to 


prevent ignorance and ſurprize. The conſequences are made 
prevent ign prize. The conſequences are mads 


* Hil. 13 | 


8. 1. 


Me r — — 2 — 


men rem 10. Geo. 3. 


224 


The miſchief pony: farther than an mrs of ſentence in th 
For, to reverſe without an error, is to 


hol thet part: of ce lw. And dibielove Sirjearie Che 


particular caſe 


admitted that criminal outlawries were not to be reverſed of 


wins an error muſt be found. 


In a matter 1 the 3 may bo ſo penal to a 5 


defendant in this particular caſe; where the grounds of the 
judgment muſt be ſo important to a very eſſential part of the 
criminal law, never before brought adverſely in 8 and 
therefore lying under great obſe 


thoſe who, in the ſhort time taken for confideration, have 
ſearched the ſubject to the bottom. From the materials with 
which I have — furnithed, I think myſelf ſufficiently in- 
ſtructed, to form an opinion: and I will declare the grounds 


and reaſons of that opinion which 1 have formed, to this 
great and numerous audience, with as much accuracy and 


D on as I can, to e miſapprebenfion. 


There are two ow of error viel have been aſſigned and 


argued. 


iſ, The firſt fort are errors which give rife to 22 f | 
law, and to "ond 1 l 


2d. The — are criticiſns” upon then and ſyllables in 


the return. 


— 


Of che firſt hots, two are aſſigned. — 


20. {:*.--/ "Phat there is no ſufficient information filed or exhi- 


bited againſt the defendant, whereon to ground the proceſs 
WF outlewry. | 


2d. 5 That m0 public proclamation whatſoever is enten 


to have been made at any open Couft, or at any ge- 

neral quarter- ſeſſions of the peace whatſoever ; or at the 

doors of any pariſn- church where the ſaid defendant was 

an inhabitant; according to the exigency of the ſaid 
vit of capras cum proclamatione. 


i abr ; 


curity and confuſion ; I feel 
myſelf extremely obliged (and I think the public obliged) to 


4 
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spes the firſt error aſigned, three objeAions have 720. 


ieh * y F SY ; ' v. WiLxBs. 
- Iſt, That the information is by the Solicitor General, and 
not the Attorney General. _ _ 3 


ad. That an outlawry does net le upon an information. 


. 3d. That though it may lie upon an information, yet it 
does not lie for ſuch an offence as is proſecuted in either of 


theſe caſes. 
" Firſt—The information is by the Solicitor General. 


If this objection is founded, it will equally hold upon a 
motion in arreſt of. judgment. But, I believe, none of us, 
from the beginning, ever entertained the leaſt doubt concern- 
ing it. An information for a miſdemeanour is the King's ſuit. 
The title of the cauſe is The King againſt the defendant :” 
the oath, at the trial, to the jurors and the witneſſes, is 
« between the King and the defendant.” As a ſubject ſues 
by attorney, fo does the King ; with a little variation of form, 
from decency. Inſtead of ſaying + The King ſues by“, it is 
ſaid «<—ſues for the King: and yet, © Coram Domino Rege | 
« venit “ Dominus Rex per attornatum ſuum, et inde produ- , Lev. 82. 
« cit ſectam, was held to be good. (Hale Chief Juſtice ſaid, 3 Keble 127. 
it was but an unmannerly way of declaring for the King.) Raſtal's Entr. 
The attorney is anſwerable, if he acts without authority; and 685. 
upon complaint by the party whoſe name he has falſely -uſed, 
the Court would puniſh him, and ſet aſide the proceedings: 
but while the principal avows him, neither the adverſe party 
nor the Court can diſpute his authority. The coroner of this 
Court proſecutes informations for the King, as his attorney. 
The form of the proclamation at criminal trials is a ſtrong 
proof that anciently the King's Serjeant might proſecute for 
the King. When there did not exiſt ſuch an officer as Soli- 
citor General, the King's ſerjeant or his attorney, or other 
that would ſue for the King, ſhould be received to aver againſt 
the teſtimony of the parties impriſonment, where the outlawry 
was pronounced at the King's ſuit. + There are many entries + vid. 5 Ed. 
in Raſtal, + which ſhew that at the common law others than 3. C. 13. 
the Attorney General have ſued for the King ; or, in other 3 Debt, 
words, the King has ſued by others as his attornies. Serjeant Title Eſcheat, 
Glynn cited a manuſcript treatiſe concerning the ſtar- chamber; 114 pl. 3. 
of which, Mr. Filmer has a copy: the original is in the Title Quare 
Muſeum ||. The author's name is preſerved in a note written 51. E,, 
in this preſent book, at the beginning, by the Lord Keeper || Harleian 
Finch, as follows“ This treatiſe was compiled by William Catalogue, 


« Hudſon of Gray's Inn Eſquire, one very much pratticed * 8 
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& of great experience in the ſtar-· chamber, and my very af- 
<fetionate friend. His fon and heir, Mr. Chriſtopher Hud. 
« ſon, (whoſe hand-writing this book is,) after his father's 


death, gave it to me. 19 December 1635. J. Finch.” The 


whole patlage ſhould be taken together; and is in theſe * 


words“ It remaineth that I ſhall, in the next place, treat 
of the King's ordinary ſuits : which are of two ſorts ;— 
either by his attorney, informing of himſelf; or by other 
* mens relations, and by the King's almoner ; the one being 


in criminal cauſes, the other in civil. For the King's at- 


4 torney, I have known it much queſtioned whether any 


other of the King's counſel] may not inform for the King, 


« as well as the Attorney General. And it is true, that in 


«% Pafter-terrs $ Henry g. it is ordered that the King's Soli- 


Genin ſhall not proſecute any further the merchants of the 
* Stilard, till it were otherwiſe ordered by the council: and 


Fo. 85. 


< the ſame term, the Solicitor was commanded to ſue out 
& proceſs againſt ſome which acquitted one Blaſe of a rape. 
« So: that it ſeemeth, that others of the King's counſel did 
& profecute cauſes for the King, as well as the King's At- 
4 torney. But in 1 œ 2 James the iſt it was reſolved by 
« the Court, that it belongeth to the place of the Attorney. 
« And Serjeant Heale, the King's Serjeant, putting in a bill 
« againſt Sir John Luſon, was denied that privilege. For, if 
« a bill be put in by the King's counſel} as for the King, there 
« are no coſts to be paid to the defendant, nor fees for the 
« proſecution : but in this caſe, Serfeant FHeale's bill was 
« diſmiſſed with 30 J. coſts ; it continuing in proſecution not 
s above two terms.” It is aſtoniſhing how any other law- 
officer of the King could claim, as an official right, to be the 
King's Attorney in all ſuits which he ſhould think fit to bring 
in the King's name. The very conflitution of an Attorney 
General is decifive againſt it. He might ſtop every ſuit 
brought by another. And therefore the council did very 


right, as between the King's law-officers, to over-rule Ser- 


jeant Heale : but they did not mean, that the King himſelf, 


Attorney. In that reign, afterwards, Yeiverton was ſuſpended, 


for ſpecial reaſons, might not appoint another to act as his 


and the Solicitor appointed to att. Suppoſe the Attorney 
General perſonally the defendant : there muſt be another to 


ſue for the King. Suppoſe the Attorney General out of the 


realm; or under a diſability from ſickneſs: ſuppoſe the office 
of Attorney General vacant : when it is, the buſineſs (which 
cannot ſtand ſtill) muſt devolve upon another of the King's 


counſel : and there is nothing ſo certain, as that the whole 
| buſineſs and authority of the Attorney devolves upon the Soli- 


citor General. I am ſatisfied, that if the matter was traced, 
the two precedents in Eaſter term 8 Henry 8, mentioned by 


Mr. Hudſon, were during the vacancy of the Attorney's 
_ office. It is impoſſible the council could in the ſame term, 


15 I order 


Hilary Term 10 Geo. z. 


order the Solicitor General to ſtop one public proſecution 
and commence another, if there had been an Attorney Gene- 
ral. As far back as the memory of the vacancies of the At- 
torney's office has led to a ſearch, precedents have been found 
of informations filed by the Solicitor General, in chancery, 
and on the law ſide of the exchequer. In this Court, the 
information againſt the Earl of Devonſbire * was proſecuted by 


the Solicitor General: and though the enormity of the fine 


ſet, and the.revolution of government which immediately fol- 
lowed, made this caſe the ſubje& of much animadverſion and 
juſt cenſure ; * the. Solicitor General having proſecuted,” was 
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never objected. There are precedents of replying, demur- 


ring, taking iſſue, praying judgment or award of execution, 
by the Solicitor General, during the vacancy of the other 
office. We all know, from our own experience, that upon 
every vacancy. which we remember of the Attorney's place, 
his office has been executed by the Solicitor General. But it 
is ſaid, The information. ought to have. ſuggeſted that the 
« office of Attorney was vacant.” Many of the precedents 
do not ſuggeſt it: and there can be no occaſion. The Attor- 


ney General is a great officer of the law and of this Court. 


The Court take notice when the office 1s vacant ; and by whom 
it is filled, when full. They give credit to the Solicitor 
General, when he ſues as Attorney for the King, that he 
« has authority.” He does it at his peril. In this caſe, be- 
fore the defendant pleaded, the Solicitor General was made 

Attorney, and in that capacity brought into Court the infor- 
mation he had filed as Solicitor. If an objettion could lie to 


his authority as Solicitor, the only queſtion would be, From 


« what time the information ſhould be conſidered as com- 
« menced : from the filing by the Solicitor ; or the bringing 
„ into Court by the Attorney.” And that could be of no 
conſequence, but in reſpe of the time when the. defendant 


ought to plead. But he has pleaded to the information brought 
in by the Attorney General; and been tried. In every light 


and in every view, this objection is groundleſs : — has 
been offered to ſupport it, but Serjeant Heale's caſe. Upon 
ſo plain a point, L certainly ſhould not have ſaid ſo much, 
but that the objeftion alſo goes in arreſt of judgment, and 


therefore may be argued again. The counſel are apprized of 


my reaſons : and if they ſhould think their objection tenable, 


1 am open to conviction. 


Second objefion under the firſt error aſſigned —* That an 


„ outlawry does not lie upon an information. 


The counſel for the defendant ſupported this objection, /tvs 
ways. Firſt, they ſaid, The books were ſilent on this head: 
and the Natue of additions mentions only that © in original 
« writs of perſonal actions, appeals, and indictments, in which 


« the exigent ſhall be awarded, &c. Sc. But an information 
: | is 


* Vid. 1 H. 
5. c. 5. ST. 
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1 Shower 
106. Rex v. 


Berchet et al. 
Prynn's Caſe, 
5 Mod. 459- 


* 


is not therein mentioned. Secondly, they ſaid, that from-the 


nature of the - proceſs in an information, the exigent. was not 


awardable. For, the proceeding by information in this Court is 
3. ſimilar to the Star Chamber precedents : and in ſuch proceed- 


ings, they did not award a capias, but a ſubpena.... That here, 


the antecedent proceſs is by ſummons of attachment, not by ca- 


pias: and conſequently, if there is no capias to introduce the 
proceſs of exigent, it can not lie in this caſe.” Serjeant Glynn 


admitted, as a point beyond all doubt, that informations of 
* this kind were competent, in this Court, at the common-law.” 


No lawyer everdoubted of it : no lawyer would ſeriouſly argue 
againſt it. So that Sir. Bartholomew Shower had no opportunity 
to deliver the argument he has printed.“ Informations here 
neither derive their being, nor the form of proceeding upon 
them, from the ſtar- chamber; but from the common-law of 
the land, and the uſage and practice of this Court where they 
are exhibited. Although informations are not mentioned in the 
ſtatute of additions, yet the ſame requiſites of certainty and 


+2 Hawkins Preciſion muſt be in an information, as in an indiftment.F Pre- 
P. C. 266, 261. fentment is not mentioned in this ſtatute. And yet, on a preſent- 


{ Frenche's 


caſe, Mich. 
26 Eliz. 3 


Leonard 200. 


The King 
againſt Par- 
dew, H. 15 
G. 2. 1741. 


ment before the coroner, that French was felo de ſe, (which 
was certified into the King's Bench, ) ct and that certain of French's 
goods were in the poſſeſſion of F. S.“ proceſs iſſued againſt 
. $. until he was outlawed. And upon error brought “ for 
« that there was not any addition given to the Fd . 
in the preſentment upon which he was outlawed,” it was at 
firſt doubted . whether upon that preſentment proceſs of out- 


« Jawry did lie: And ve, clerk of the erown- office, ſaid to 


the Court © that ſuch proceſs in ſuch caſe did lie; and that he 


te could ſhew five hundred precedents of it.” And, ſecondly, it 


was moved © if this outlawry ought to be reverſed: for default 


« of addition.” But it was agreed by the whole Court, that, 


as to this purpoſe, the preſentment ſhould be accounted in law 


as an indictment.4 To an information in nature of a quo war- 


rants, to ſhew by what authority the defendant claimed to be a 
burgeſs of Grampound, the defendant pleaded in abatement, for 
want of proper addition; the information ſtyling him “ la- 
e bourer,” whereas he was clothier: and this plea was moved 
to be ſet aſide, on the ground “ that an addition was not ne- 
« ceſſary.”** The Court retuſed to ſet it aſide on that ground: 


but they found another, the want of a proper affidavit to verify 


the plea. $ There ſeems as good ground to ſay, upon the foot of 
precedents and conſtruction of the ſtatute of additions, “ that 
«. proceſs of outlawry lies, and addition is requiſite in an in- 
« formation,” as in the preſentment in Frenche's caſe. As to 
the other argument from the nature of the proceſs—there was 
no authority or precedent cited or produced, to prove the aſler- 
tion. On the contrary, there are many precedents where the 

16 | | _ . procels 
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proceſd was by cupias; and the exigent followed: ſome, as 
ir the prefent caſe; though moſt are* before conviction. 
But “ that à capias dhes lie, in proceſs upon theſe informa- 
4 tions,“ I take to be as old as their exiſtence. If not, 
how could thefe have been ſuch a number of outlawries upon 
informations; aid ſome, of ancient date? All theſe records 


are ſo many authorities to ſupport this proceſs; which are 
not, after ſo great a length of unqueſtioned uſage, to be now 


impeached. And it is obſervable on the 18 Edtv. 3. fl. 1. 
that it not only clearly relates to a proceeding before judg- 
ment; but it gives the exigent, if the party is not brought 
in on an attachment or diſireſs. However, there is no need 


to reſort to that kind of reaſoning; when uſage ſupports the 


capias, in the preſent caſe, as the common proceſs upon theſe 
occaſions. 1 1 ELIE = 


Third objection under the firſt error aſſigned “ That out- 
<« lawry does not lie, from the nature of the offence,” 


This objeQion was ſlightly touched by Mr. Serjeant Glynn ; 
but ſtruck us, at firſt, as a point fit to be conſidered : and I 
mentioned to the bar, that it might be proper to look into 
e it.? The doubt was, whether the offence charged in 
either of theſe informations was ſuch as rendered the perſon 


« accufed of ſuch crime liable to the proceſs of outlawry, 


« either at common-law or by any /latute.” In Cote Littleton 
“ 128.0 it is ſaid that in the reign of King Ad, and till a 


* good while after the conqueſt, no man could be outlawed 


«bat for felony ; the puniſhment whereof was death: but 
« after, in Bracton's time and ſomewhat before, proceſs of 
« outlawry was oratned to lie in all actions that were guare 
ui ef armit, which Bran calls delicta, for there the King 
« ſhall have a fine.” The 18 Edw. 3. flat. 1. declares the 
caſes and offences for which the exigent ſhall be awarded, if 
the party can not be found or brought in by attachment or 
diſtreſs; and not againſt any other. Alſo, the 18 Edio. 3. 
ſt. 2. c. F. ſays “ No exigent ſhall from hencetorth go out, 
« where a man is indicted of treſpaſs ; unleſs it be againſt the 
peace, or of things which be contained in the declaration 
« made in' that caſe at the laſt Parliament.” But upon full 
conſideration, I am very well ſatisfied that the counſel for 


the defendant judged right in laying no ſtreſs upon this ob-. 


jection. The offences laid in theſe informations, and the 
proceedings upon them, are at the common-law. The /atules 
giving proceſs of outlawry in certain cafes, and reſtricting 
its iſſuing in others but under certain circumſtances, do not 
aſſect thè preſent queſtion : the proceſs is warranted, in the 
preſent caſe, by the common-law, or not at all. Aual force 
or violence does not appear to be the criterion upon which 
the proceſs of outlawry was founded. The greatnefs of the 
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1770. crime, and the ſeverity of the puniſhment ſeem to be the m2- 


\ terial circumſtances originally attended to, in founding this 


Rex proceis; according to the paſſage I have juſt cited from Coke, 

v. Wilxss. as to the earlieſt times: for, felony does not imply or convey 
| the idea of actual outrage; grand larceny being in its defi- 
nition, as well as practice, lier | 

2H this notion, by ſaying * that this proceſs probably lay for 

* 2 Hawkins 4 all crimes of a * higher nature than treſpaſs vi ef armis.” 
F. C. 1.2:C. The extenſion of this proceſs is ſuppoſed by Lord Coke, in 
7. P. 30% the paſſage I quoted, (and what he ſays, is repeated, without 
| examination, by a variety of authors,) to have been ſome- 
what before Brafon's time. The eſtabliſhing that period, 
for a ſuppoſed ordinance concerning outlawries, ſtrongly 

authenticates the teſtimony of that cotemporary writer, touch- 
ing the caſes in which, and under what circumſtances this 
proceſs lay. Lord Coke ſaw, that it was impoſſible to ſay 
« that outlawry did not lie for any crime under felony :” 
univerſal practice ſhewed the contrary, So he ſuppoſes a 
poſitive ſtatute made about Brafon's time. There does not 
appear any particular ordinance for extending this proceſs: 

and there is no authority for the ſuppoſition. But Bram 
+ Lib. 3. p. (who wrote in the reign of Henry the 3d.) ſays + © that it 
127 * lay in omni tranſgreſſione que fit contra pacem ;** and after- 

wards, „pro omni tranſgreſſione, licet minima, ubi quis ad 

« pacem Domini Regis vocatus, venire recuſaverit, et hoc propter 

„ contumaciam.” That this neceſſary ingredient “ contra 

e pacem' did not mean poſitive force in the committing of 

the offence, appears from the reaſon given why it lay for 

felony, 2 Ro. Abr. Bog. © Outlawry lay for felony ; be- 

« cauſe it was contra pacem. For, that could not mean, 

(as J have already ſaid) more than its being an offence in its 

nature againſt the laws of ſociety, and a diſturbance of that 

good order and government which keeps a ſtate in unity and 

eace. The crime of larceny, in its very. nature, is ſecret 

and fraudulent, unleſs it be done with open violence; and 

then it is diſtinguiſhed by the aggravated name of robbery. 

Beſides, in the caſe of writs gquare vi et armis, (in which 

caſes this procels is given,) it is acknowledged to be on ac- 

count of the ſuppoſed, not the actual force. And fo is the 


ſame place in 2 Ko. Abr. 805. and the 35 H. 6. 6. * ande 


and many other books. In fact, therefore, it appears from 
Brafton, © that every offence committed againſt the peace ſub- 
« jeted the delinquent to the proceſs of outlawry.” And 
the caſes ſhew, that the peace of the King is broke by dii- 


orders without force. And indeed ſome of the greateſt 


crimes are without force. IF force was the criterion on which 

this proceſs of exigent was founded at common-law, why 

18 Edw. 3. was that proceſs given by the + fir? ſtatute of Edward the 
| 2d. in the caſe of riots c? Or what occaſion had there 


« From 


rent. And Hawkins confirms 


1. 
18 Edw. 3. been for the \ ſubſequent ſtatute of Edw. the 3d. to ſay— 
2. | | 
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% From henceforth, it ſhall not iſſue in treſpaſs, unleſs it is 
& againſi the peace, if the practice had not been, upon in- 
dictments, though not ſo alledged, for proceſs of exigent to 
iſſue? And that ſeems to be the true reaſon of the laſt re- 
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ſtriktive ſtatute. I don't find it ever was denied, but that 
upon a preſentment or indictment for the King, proceſs of 


outlawry lay: and ſo it is expreſsly ſaid to be agreed, in 
Broke title © Exigent;“ which cites 8 H. 6.71 But a 
number of outlawries have been found, in crimes laid to 
be contra pacem, without vi et armis, and which could not be 
committed with force; and this error never aſſigned : which, 
alone, is deciſive. I think, Mr. Attorney General produced 
one as far back as the 5th of Edward the 4th, 8 


The SECOND error aſſigned is as to the PROCLAMATIONS. 


The return ſays—* I have cauſed public proclamation. to 
be made, in manner and farm as [ am within commanded.” 
This is certainly 7 Joſe : the proclamations are not ſuffi- 
ciently ſet out, for the Court to judge whether they were 
properly made or not. I thought this error fatal. But Mr, 
Thurlow ſatisfied me © that it was unneceſſary to make ANY 
« proclamation at all.” The flatutes which require proclama- 


7 Vide Bro. 
Abr. title 
Exigent and 
Capias, pl. 
29, and title 
Procels, pl. 
16. 


tions do not extend to this caſe: and they are not required 


by the common-law. Indeed, this error was in a manner 
dropped and given up by Serjeant Glynn, upon his reply: 
he did not contend “ that they were neceſlary.” The 

reſent record, drawn in the crown-ofhce and ſettled by the 
King's counſel, ſhews under what obſcurity and perplexity this 
matter lies: The reſult of ignorance in the practiſers; and 
productive of a ſhameful confuſion in the precedents of the 
office. They have not diſtinguiſhed between civil and cri- 
minal outlawries: they have not diſtinguiſhed: between the 
manner of proceeding to outlaw in criminal caſes, before and 
after conviction. All is jumbled together: whatever is re- 
quired in any caſe, they have applied to all. Circumſtances 
are unneceſſarily required, and defectively returned; becauſe 
former miſtakes are copied as precedents, without examina- 
tion. But, as the proclamations, in hrs caſe, were nugatory 
and ſuperfluous, the imperfection of the return is of no con- 
lequence : it is no error. 1 


Of the SECOND $ORT of errors, critical and verbal, two 
are aſſigned : which were argued. 7 8 


1ſt, For that it is not ſhewn, nor does it appear by the 
return of the ſheriff of Middleſex, «that the detendant was 
« a firſt, ſecond, third, fourth, and fifth time exacted at the 
* county-court of the county of Middleſex ,”” as, by the law of 


the land, he ought to have been, betore he was outlawed. 
| | Tt 2 | UNDER 
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"UNDER this error thus aſſigned, two objections were 
made: as to the firft exaclion 5 and as to the fub bſeque 1 F. LIND. 


Firſt, As to the fr The return is by two men, ſheriff 
of Middleſex: “ At my county-eourt, held r.“ So that 
two men, making one officer, that is, ſheriff of the county 
of Middlieſex, ſay “ At my court held in the county of 
« Middleſex.” To raiſe a doubt, it is neceſſary to go out 
of the record, into hiſtory and law. We know 5 — tlience, 
that the ſame man might be ſheriff of 709 counties, Till 
the 13th of Elizabeth, one perſon was ſheriff of Somerſet and 
Dorſetſhire; and ſo of 7757 and Surry; of Oxford and 
Berks ; of Nottingham and Leiceflerſhire: and to this day, the 
ſame perſon is ſheriff of Cambridge and Huntingdonſhire, 
Such a ſheriff might by law hold in either the county-court 
of the other. 6 H. 7..15.9» In the caſe of the ſheriff of 


| Somerſet, who was then alſo ſheriff of Dorſetſhire, * my court 
ein the county of Somerſet?” was adjudged, uncertain. 11. 


H. 7. 10.* in a like caſe, Rede, Fairfax and Huſſey inclined 
to think it certain enough; and adjourned the conſideration. 
But here it is impoſſible to raiſe a doubt. Unleſs the ſheriff 
of Midaleſex may hold the court of another county in Mid- 
dleſex, At my county-court*” can only be the county-court 
of Middleſex. Two men, ſheriff of Middleſex, never were 


nor could be ſheriff of any other county. The error is not 
| aſſigned, for want of any technical form of words; but 


« that it is not ſhewn, nor does it appear by, the return:“ 
whereas I am of opinion it is ſhewn, and does appear by the 


return, that the county-court was of Middleſex, and could 


not poſſibly be the court of any other county. 


Secondly—As to the ſubſequent eraction— The objection 


is “ that it is not ſhewn, nor does it appear, where the court 


ee was held, at which he was exacted. The return, having 
ſpecified the place where the court was held at which he was 


firſt exatted, ſtates ſeverally the ſubſequent exactions, at 


* my court held at the ſame place.” So that the whole 
doubt is Whether the ſame place includes the deſcription 
« of the place referred to:“ which can not be a doubt, in 
any langnage of the world. For, in truth, the doubt can 
be no other than Whether the ſame place means the ſame 
« place, that is, the place before deſcribed.” 


SECOND critical error. The only other error aſſigned 
and argued, is | . og 


ce It is no where expreſsly ſhewn, that the place called 
« Brock-fireet, where the ſeveral county-courts are ſuppoſed ta 
© have been held, is in the county of Middlaſer. The 
| return 


. 


Hilary Term 10 Geo. 3. 
return fays—* At the houſe known by the ſign of the Three 


* Tuns in Brook-fareet near Holborn in the county of Mid. 
4 adleſer. The counſel for the defendant contend, that the 
{rue conſtruction ought to be, to apply © in the county of Mid- 
e dleſex,” 1e Holborn, and not to Brook-flreet ; and fo make a 
flop, at Brook-flreet. It is impoſſible for me to doubt whether 


& near Holborn” is not part of the deſcription of Brook-/treet. 


It could be added for no other reaſon : it could anſwer no 
end, to ſay, near Holborn ;” but as part of the name or de- 


ſcription of this Brook-/treet, in contradiſtinction to ſome other 
Brook-flreet. It is immaterial, what county Holborn is in: 
But the ſheriff was bound to ſhew that Brook-Areet was in 
Middleſex, There is no Jaw in this: it is a queſtion of con- 
Hirudlion. All men can judge of it; and would treat with 
contempt the judgment of this ſovereign Court, if it could be 
founded upon ſo pitiful a prevarication. It is not permitted 
to me to ſay © I doubt of the conſtruction,“ unlejs 1 ds doubt; 
how much ſoever I may wi/þ that this outlawry ſhould nat 
Rand. I am of opinion, that according to the letter, ſenſe, 
and grammatical conſtruction of the ſentence, the Court was 
held an * Brook-treet near Holborn;”” and that “ Brogk-/treet 
« near Holborn” lies in the county of Middleſex : and I am 
perſuaded, there is no man who can think otherwiſe. 


Tuxsz are the errors which have been objected: and this 
the manner and form in which they are aſſigned. For the 
reaſons I have given, I cannot allow any of them. It was 


our duty, as well as our inclination, ſedulouſly to conſider 


whether upon any other ground, or in any other light, we 
could find an informality which we might allow with ſatiſ- 
faction to our own minds, and avow to the world. 


- 


But here, let me paule ! 


It is fit to take ſome notice of the various terrors hung out; 
the numerous crowds which have attended and now attend in 
and about the hall, out of all reach of hearing what paſſes in 
Court ; and the tumults which, in other places, have ſhame- 
fully inſulted all order and government. Audacious addreſſes 
in print dictate to us, from thoſe hey call the PEOPLE, the 
judgment to be given nw, and afterwards upon the convidclion. 
Reaſons of policy are urged, from danger to the kingdom, by com- 
motions and general confuſion. 


Give me leave to take the opportunity of this great and 
reſpectable audience, to let the whole world know, All such 
allempts are VAIN. Unleſs we have been able to find an 


error which will bear us out, to reverſe the outlawry ; it muſt 


be affirmed, The. conſtitution does not allow reaſons of ſtate 
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to influence aur judgments : God forbid it ſnould! We muſt 
not regard political conſeguences; how formidable ſoever they 
might be: if rebellion was the certain conſequence, we are 


bound to fay . Fiat juſtitia, ruat calum.” The conſtitution 


truſts the King with reaſons of ſtate and 175 he may 
ſtop proſecutions ; he may pardon offences ; it is hi, to judge 


whether the Jaw or the criminal ſhould yield. We have 5 


eleftion. None of us encouraged or approved the commiſſion 
of either of the crimes of which the defendant is convicted: 
none of us had any hand in his being proſecuted. As to myſelf, 
I took no part, (in another place,) in the addreſſes for that pro- 
ſecution. We did not adviſe or aſſiſt the defendant to fly 
from juſtice : it was his 9" at; and he muſt take the conſe- 
quences... None of us have been conſulted or had any thing 
to do with the preſent proſecution... It is not in our power 
to flop it: it was not in our power to bring it on. We can 


not pardon. We are to ſay, what we take the law to be: if 


we do not ſpeak our real opinions, we prevaricate with God 
and our own conſciences. | FE 


I paſs over many anonymous letters I have received. Thoſe 


in print are public: and ſome of them have been brought judi- 
cially before the Court. Whoever the writers are, they take 
the wrong way. I wilkdo my duty, unawed. WHAT am I 
to fear ® That mendax infamia from the preſs which daily 
coins falſe facis and falſe motives ? The lies of calumny car 


no terror o me. I truſt, that my temper of mind, and the 


colour and conduct of my life, have given me a ſuit of ar- 
mour againſt zheſe arrows. If, during this King's reign, I 
have ever ſupported his government, and aſſiſted his mea- 


ſures ; I have done it without any other reward, than the 


conſciouſneſs of doing what I thought right. If I have ever 
oppoſed, I have done it upon the points themſelves ; without 
mixing in party or faction, and without any-collateral views. I 
honour the King; and reſpect the people: but, many things 
acquired by the favour of either, are, in my account, objetts 
net worth ambition, I with POPULARITY : but, it is hat 
popularity which follows ; not that which is run after. It is 
that popularity which, ſooner: or later, never fails to do juſtice 


to the purſuit of noble ends, by noblè means. I will not do that 


which my conſcience tells' me 18 wrong, upon this occafion ; to 
gain the huzzas of thouſands, or the daily praiſe of all the pa- 
pers which come from the prefs : I will not avoid doing what 
I think is right; though it ſhould draw on me the whole artil- 
lery of libels; all that falſehood and malice can invent, or the 
credulity of a deluded populace can ſwallow. I can ſay, with 
a great magiſtrate, upon an occaſion and under circumſtances 
not unlike, „Ego hoc animo ſemper fut, ut invidiam virtut? 
« partam, gloriam, non invidiam, putarem.” Th 
% 2 5 © | 5 


. ſto 


| Hilary Term 10 Geo. 3. a 
5 The threats o further than abuſe : PERSONAL 9r9lence is 
denounced, I do not believe it: it is not the genius of the 
worſt men of 7h:s country, in the worſt of times. But I have 
ſet. my mind at reſt. The laſt end that can happen to any 


man, never comes too ſoon, if he falls in ſupport of the law + 
and liberty of his country: (for, liberty is ſynonymous to 
law and government.) Such a ſhock, too, might be produc- 
tive of public 


) good: it might awake the better part of the 
kingdom out of that lethargy which ſeems to have benummed 
them; and bring the mad part back to their ſenſes, as men 


intoxicated are fometimes ſtunned into ſobriety. 


Once for all, Let it be underſtood, that no endeavours 
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« of this kind will influence any man who at preſent fits 


35 


« here.” If they had any effect, it would be contrary to their 
intent : leaning again/? their impreſſion, might give a bias the 


other way. But I hope, and I know, that I have fortitude 
enough to reſiſt even that weakneſs. 


| No libels, no threats, 
nothing that has happened, nothing that can happen, will 


weigh a feather againſt allowing the defendant, upon this and 


every other queſtion, not only the whole advantage he is in- 
titled to from ſubſſantial Jaw and juſtice ; but every benefit 
from the moſt critical nicety of form, which any other de- 


fendant could claim under the like objection. The only effect 


I feel, is an anxiety to be able to explain the grounds upon 
which we proceed; ſo as to ſatisfy all mankind “ that a flaw 


_ «of form given way to in hrs caſe, could nat have been got 
„over in any other.” | 


FROM the PRECEDENTS we have ſeen, it appears, that a 
ſeries of judgments have required a technical form of words, in 
the deſcription of the COUNTY-COURT at which an outlaw is 
exacted: that after the words af my county-court,” ſhould 
be added the NAME of the county; and after the word © held,” 
ſhould be added“ for the county of ————,” (naming it.) 
Whereas here, the ſheriff ſays «© at my county-court,”” with- 
out adding “ of Middleſex :? and he ſays—* held at the houſe, 
He,“ without adding the words, © for the county of Middle- 
« ſex, after the word “ held.“ | | 


As to the firſt expreſſion, The cafes begin as far back as the 
7th of James the 1ſt. As to the ſecond expreſſion, they. begin 
about the 18th of Charles the 2d. 


If we are compelled by authority, to look upon ether ex- 
preſſion as technically 1 Lend it is ſufficient upon his occa- 
ſion; becauſe, here, both are wanting. 
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Jac. Alder's 
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Reports 52. 
'F .. 
x Keble 50, 
51. Rex v. 
Siclemore. 
$ Rex v. 
Hallet, H. 22, 
23 C. 2. rotulo 


16. Rex . Preſ- 


ton, H. 22, 23 
C. 2. rotulo 17. 
Rexv. Vernatt, 
H. 1, 212. 
rotulo 9. 
M. 18 C. 2. 
Rex v. Tufton. 
2 Keble 128. 
H. 22, 53 C. 
2. 1 Vent. 1c8. 
anonymous. 
+ E. 3x Car. 2. 
2 Shower 60. 
> 2 H. 1 Ja. 2. 
3 Mod. 89. 
anonymolis: 
(S. C. as , ex 
. Vernatt, left 
with us from 
the Record.) 
SM. 3 W. & 
M. 1 Show. 
309. Kex v. 
Lady Oneby 
alias Truder. 


Among the errors for which, the reporter ſays, the outlawry 


who was outlawe 
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If an outlawry be returned in this manner Ad com. mewn 
© tent. apud Ciceſtriam in comitatu Suflex c, it is erroneous; 
becauſe it is not ſaid © ad com. meum Suſſex tentum &c.”* A- 
der was outlawed for murder ; and it was moved for error, that 
the ſheriff returned“ Ad com. meum tentum apud D. in the 
county of Northumberland,” and did not ſay ad com. meum 
t Northumbrie, tentum &c:“ and this was holden to be error. 


was reverſed, the ſecond is—not ſaid . Suffelcie,” after © com. 
e meum :”* and this, he ſays, had been a common exception }. 
Three copies have been left with us, from the records: and 
they are ad com. meum 3 tent. &c;“ agreeable to 
the judgments I have mentioned. Minnington aſſigned error of 
outlawry : and one, ſaid to be allowed, was © that the Court is 
ſaid to be held at the county of Hereferd; and doth not fay— 
&« for the county.” || An outlawry was reverſed, becauſe ſaid 
ad com. meum c. and not ſaid “ pro comitatu.“ This 
term, ſeveral outlawries were reverſed, for want of“ pro com. 
or * nec corum aliguis, or © per judicium coronatorum. F One 

{ for the murder of Sir Edmondbury Godfrey, 
now brought a writ of error in his hand to the bar; praying 
e that it might be rcad and allowed.” The outlawry was 
reverſed. Among the errors aſſigned, one was © that it did 
« not appear the Court was held pro comtatu.” The other 
was clearly a fatal objection . After ſtating the caſe, Sir Bar- 
tholamew Shower ſays “ She brings a writ of error, to reverſe 
« the outlawry : and the error which I aſſigned ore tenus, was 
« the uſual fault, in not ſaying The county court was held 
&« pro comitatu.“ The outlawry was reverſed. & This is a very 
ſtrong authority, to ſhew that in the third of V. & M. it was 
ſettled © that the words pro comitatu were technically neceſſary.” 
A record of an outlawry has been found, agreeable to this form 


_ eſtabliſhed as neceſſary ; and ſays -* Ad com. meum tent. pro Tn 
« com. M:ddleſex, apud le Cheſhire Cheeſe in Gray's Inn Lane c 
« in com. prædict. “ s 17 2 
* Tr. 9 W. z. 1697. rotulo 1. Rex ⁊. Bell, | 1 

No caſe, report, or record has been found, ſince the third 
of Queen Ann, which can be of any uſe, either way, upon th 
this point, or any of the errors aſſigned. ys. | ta 
x W | nc 
The authorities I have ſlated ſtand, to this day, uncontra- th 
dicted. They are many; and have prevailed above a century. be 
I think, they begun againſt law and reaſon. The former au- | 
thorities were otherwile : the precedent in Dalton is otherwiſe. 
There is no reaſon for requiring theſe words: there is ſuffici- arg 
ent certainty, without them. It is impoſſible to doubt, — wh 
this record, but that the county court at which the defendant in 
| was 
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was'exated, was the Court of and held fur the county of Mid- 
aleſer. But, this iz. 4 criminal caſe, highly penal. Outlaws 
have had the benefit of this exception, for a great length of 
time. Can we refuſe it to the defendant ? We can not: t ough 
J am clearly of opinion, there was not a colour, originally, 
c to hold theſe words to be neceſſary.” The objection to 
the blunder between the peace © of the naw,” and © the * /ate 
King,“ after conviction, has not much more ſolidity in it: 
yet the Houſe of Lords thought themſelves bound by prece- 
dents. And ſo muſt we, had the flaw been diſcovered before 
judgment. I can not ſay, that it does not appear upon this 
record, that the Court was F and held for the county of Mid- 
% dleſar: becauce I am clearly of opinion * that, moſt ma- 
« nifeſtly, it des. But I can ſay, that a ſeries of authorities, 
unimpeached and uncontradifted, from the 7th of James the 
Firſt, as to one expreſſion, and from the 18th of Charles the 
Second, as to the other, have ſaid “ ſuch words are formally 
& neceſſary: I can ſay, that ſuch authority, though begun with- 
out law, reaſon or common ſenſe, 9ught to avarl the defendant. 
It would be dangerous, to ſay that any exception allowed ſo 
long, ſhould now be over- ruled. The exception certainly 


would not have prevailed, had it been oppoſed at firſt : but, 


* 

1 1 A 
R £%9 
255 j 


Rex ; 


v. Wilkts, _ 


* Vide Look- 
up's caſe, 


before the 3d of Queen Ann, there being no oppoſition after 


a writ of error was granted, the Court conſidered the Crown 
as 'conſenting to the reverſal upon any preterice, how ſlight 
ſoever. Though that is not the caſe now, the neceſſity of the 
arm of words mult not be canvaſſed ; ſince it has been /o often 
adjudged neceſſary. The officers of the Crown are in fault, 


for not attending to the form preſcribed, and copying the 


precedent of the King v. Bell, | 


There can no-miſchief or incertainty ariſe from this deter- 

' mination : becauſe, it being once known © what form of words 

<« is neceſſary,” it is eaſy to follow it. But great ſuſpicion 

and inceriainty muſt follow, from this Court's allowing a 
formal exception one day, and diſallotbing it another. 


I beg to be underſtood, that I ground my opinion ſingly upon 


the authority of the caſes adjudged ; which, as they are on the 
favourable fide, in a criminal caſe highly penal, I think ought 
not to be departed from: and therefore I am bound to ſay 
that, for want of theſe technical words, the outlawry ought ta 
be reverſed. | 8 


THE other THREE JUDGES ſpoke ſerialim But, as their 


arguments tended to ſupport and illuſtrate the ſame doctrine _ 


which his Lordſhip had laid down ; and as they did not differ, 
in any part, from the opinion given by his Lordſhip; I omit, 


for the ſake of brevity, reporting particularly what they ſaid. 
| a ARULE 
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* RULE was ne, made (it each. cas) 
#6 thats the en be REVERSED.” _ 


On ibe fame Seh of Fune 6s, 05 die 


Ru Es were made, for the proſecutor to flow cauſe 
(upon Tueſday then next) why the judgment ſhould not 
be arreſted; and why the verditt ſhould not be ſet 
aſide. 


And alſo a RULE for now remanding the e 
to the cuſtody of the marſhal, and for bringing him 
into Court again upon Tue eſday next. 


Accordingly, on Tuęſday the 14th of June 1768, the two 
following points were argued, very ſtrenuouſly and very copi- 
ouſly on both ſides ; namely, Whether the informations could 
be exhibited by the Solicitor General ;** and « Whether the 
« amendment conld be made by a r Fudge out of Court, in 
« the manner before ſpecified.” The former was objected to, 
as a ground for arreſting the Judgment : the latter, as a ground 
for a new trial. 


LoRD MANSFIELD, as to the motion in arreſt 8 . 
ment, adhered to the opinion he had before given, © that the 
4 informations were well exhibited by the Solicilor General.” 


As to the motion for a new trial on account of this amend- 
ment, he declared his ſatisfaction at the motion's having been 
made, and the matter ſo fully diſcuſſed and underitood. 


Matters of practice, he obſerved, are not to be known from 
books, What paſſes at a Judge's chambers i is matter of /rad:- 
tion: it reſts in memory. In caſes of this kind, Judges muſt in- 
quire of their officers. This is done in Court, every day, when 
the practice is diſputed or doubted. It is, in its nature, official. 


The officers are better acquainted with it, than the Judges. 


For his own part, neither his education, nor his walk m life 
before he came into this Court, ever led him into any knowledge 
of the practice of orders made by Judges in the vacation. The 
making this order for the amendment appeared to him to be 
right, and to be a matter of courſe. It came to him as a matter 


of courſe, and recommended as ſuch from a gentleman of great 


experience, who (he knew) would as ſoon have cut off his right | 


hand, as have deceived him by repreſenting this as a thing of 


lap] 
codeſe, when it was not ſo. Accordingly, he iſſued a ſummons, 


% to ſhew cauſe why the amendment ſhould not be made.“ A 


- ſummons always iffucs, before a Judge makes an order. A ſum- 


mons, 


Hilary Term 10 Geo. 3. 


mons, therefore, went out, of courſe. Upon the attendance, 


his Lordſhip aſked Mr. Hughes, (an old and experienced officer, 


the defendant's clerk in court, Whether there was any doubt | 


but that this was amendable.”” He, very rightly, and as was 
his duty, admitted © that it war amendable, and that he could 
% not fay otherwiſe.” His Lordſhip then took down a book in 
which were entered ſome caſes where informations were 


amended by a Judge's order, juſt before trial; and after reading 


one or two, Mr. Philips, the defendant's attorney, deſired him 
not to give himſelf any further trouble. Mr. Philips ſaid in- 
| deed, © that he could not conſent to it.“ But he did not objef# 
to it, nor contradi# it; nor was it objected to, at the trial, 
The counſel ſaw that there could be no objection made to 
the order. | 4 


Mr. Juſtice BLACKSTONE, in his third volume, & gives the 
riſe and hiſtory of amendments, very ſhortly and in few words. 
He ſhews how it ſtood, before the reign of Edward the firſt; 
in whoſe time, (probably about his 13th year,) Britton's Trea- 
tiſe was publiſhed, in the King's name and by the King's au- 
thority : which ſeems intended to give a check to the unwarran- 
table practices of ſome Judges who had made falſe entries on 


the rolls, to cover their own miſbehaviour. And about the 


18th year of his reign, almoſt all the Judges, even the moſt 
able and upright, were proſecuted by him; and ſome of them 
very heavily tined ; and one of the cauſes aſſigned for it, was 
eraſing and altering records : particularly, Sir Ralph Hengham 
was fined 800 marks at leaſt, (fome ſay 7000,) for altering, out 
of mere compaſſion, a fine ſet upon a very poor man, from 
135. 4d. to 6s. 8d. Upon this, the Judges grew ſo ſtrict, that 


after inrollment they would not amend their judgments, even 


to ſet them right. They were ſo alarmed by this ſeverity, that 


through a fear of being ſaid to do wrong, they heſitated at 
doing that which was right; and becauſe criminal and clandeſ- 


tine alterations, to make a record ſpeak a falſity, were forbidden, 


they conceived that they might not judicially and publickly 
amend it to make it agreeable to truth. But declarations and 
pleas might always be amended at any time: it was only in- 
rollments that were prohibited by Britton. There never was 
any diſtinction, (as to amendments at the common law,) be- 
tween criminal and civil cauſes ; that is before the+8 H. 6. of 
jeofails. - The Judges adhered to ſuch ſcrictneſs, that juſtice was 
entangled in the 'net of form. The legiſlature was there- 
fore forced to interpoſe :. and no leſs than twelve ſtatutes of 
amendment were made to remedy theſe opprobrious nice- 
Hes. | | 


The 
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Hilary Term 10 Geo. 3. 
The fundamental queſtion here is, Whether an informa- 
tion may be amended, at common law,..at the deſire of the 


* * 
1185 "| 5 


« Crown, after plea pleaded.” 


: Numberleſs precedents are produced, from the time of Queen 


Elizabeth, and all through the reigns of James the firſt and 
Charles the firſt; and many ſide-bar rules, which ſhew that it 
was of courſe : For, if it were not of courſe, it would have 
been moved in Court, as every thing not of courſe is. | 


c So long ago as 6 M. 3. Lord Chief Juſtice Holt __ it as a 


known thing, a thing of courſe. 1 Salk. 47. The King againſt 


Harris. A motion was made to amend an information for 


22 Falk. 50. 


defendant never aſted leave to plead again, or to have the trial. 


perjury ; and oppoſed, becauſe the defendant had pleaded. Et 


per Holt Chief Juſtice, (As to amendment after plea pleaded, there 


is no great matter in hat. After a record has been ſealed 
« up, I have known. it amended, even uſt as it was going to 
& be tried.” In 12 J. 3.* Sir Bartholomew Shower —— to 


amend an information of forgery, in ten places: and, though 
- oppoſed, the motion was granted, becauſe it made no altera- 


tion of the fact; and that, without coſts. or imparlance. In 


the caſe of The King againſt Charleſworth, 2 Stra. 871. the in- 
formation was for forging a warrant of attorney to acknow- 


e ſatisfaction upon a judgment of Eaſſer term: and, after 
iſſue joined, the record appearing to be of Hilary term, the in- 
formation was amended, without coſts (the proſecutor having 
been admitted a pauper,) and without giving the defendant 
leave to plead de novo. And Hil. 10 Ann. The Queen againſt 
Simmonds, was there cited; where the title of an act ſet 
forth in an information was amended. And there is us au- 
thority to the contrary. There can be no doubt therefore of 
its being amendable ; upon the authority of a ſeries of pre- 
eedents, without any objection, and all theſe printed cafes un- 

And whyſhoulditnot be amended ? Ir it had not been amend- 


ed, the Attorney General would have dropped this information, 
if he thought there was a ſlip in it; and have brought another. 


And this would have been more inconvenient to the defendant, 


and have haraſſed him more: he would have no benefit, and 


more vexation, This amendment avoids delays, and ſaves ex- 


pences : It faves the defendant the expence of bringing his 
witneſſes up again. The Attorney General pays no coſts. The 


t off : nor was there any cauſe for it. The defence was not 
at all varied. The ſub/ance of the charge was not at all altered: 
it remained the very ſame. The true merits of the cauſe ſtood 


the very ſame. There is no difference at all, but that the pro- 
| | ſecutor 


r a6 E..- 
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ſecutor muſt prove morr. The nature of the paper was the 


ſame: every objection was equally open to the defendant, and 
he had the further advantage of any verbal ſlip in ſetting out 
the libel upon the record. 95 e 


* 412 5 
But it is objected, « that it could not be done oui of Court.” 


Anſwer. It might be done by the Court: it might be done at 
the ſide-bar. And a great deal that may be done in Court, is 
done by Judges at chambers, in term- time: in vacation, a 
great deal more is done by them at chambers; becauſe it can 

> done no where elle. Moſt of the precedents of amendments 
before trial are in the vacation. Lord Chief Juſtice Lee amend- 
ed a record of an information, ſent up from York ; the miſtake 
being there diſcovered during the affizes : and the record fo 
amended was returned, and immediately tried. I am obliged to 
a gentleman at the bar, who ſent me a caſe of The Ning againſt 
King, 19thof March 1746, where Mr. Juſtice Feſer ordered the 
word ** diviſion to be ſtruck out, and © pariſh”? to be inſert- 
ed; though it was ſtrenuouſly oppoſed, aud the defendant muſt 
have been acquitted, if it had ſtood unamended. Mr. Juſtice 


Feſter had applied himſelf particularly to the crown-law ; was 


2 ſtrict adherer to legal forms; and had more experience in 
buſineſs proper to be done out of Court, than any other Judge. 


„Whether it was a neceſſary amendment, or not,” I give 
no opinion, nor form any. 


There is a great difference between amending indictments, and 
amending informations. Indictments are found upon the oaths 
of a jury; and ought only to be amended by themſelves: but 
informations are as declarations in the King's ſuit. An officer 
of the Crown has the right of framing them originally; and 
may, with leave, amend, in like manner as any plaintiff may 
do. Ir the amendment can give occaſion to a ne defence, the 


defendant has leave to change his plea: if it can make no al- 


teration as to the defence, he don't want it. In this caſe, the 
defendant could not poſſibly plead any other plea. 


„Lam fully ſatisfied, that none of the defendant's counſel or 
agents every thought there was the leaſt colour of objection te 
the order for amendment: but, long after the trial, it occur- 
ed to others, that by calling it * an alteration of the record,” 
inſtead of “ an order to amend the information,” they who de- 
rive all their knowledge and law from libels in the news-pa- 
pers, might be bewildered and miſled, _ 


Mr. 
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ments, been able to ſhake it. 


Vide 6 Mod. 
274. 283, 283. 


- 
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Mr. Juſtice YATES took notice of a diſſerence whieh 
there ſeemed to him to be, between the Attorney General, 
and the Maſter of the crown- office: the Attorney General is 
the officer of the King ; the Maſter of the crown- office, the 
officer of the public. Informations exhibited by the King's 
Attorney General are conſidered: as the King's «wn proſecu- 
tions, and are called “ Declarations for the King:“ therefore 
no coſis are paid upon them. In the other informations, colts 
are often payable. e, | 


He ſaid, he was greatly confirmed in his opinion, upon the | 


cale now before the Court, and had the greater reaſon to think 
it a right one; as his brother Glynn had not, by all his argu- 


He agreed, that the /atute-power of amending does not ex- 


tend to, criminal proceedings: but in common-law amend- 
ments, there is no difference between criminal and civil pro- 
ceedings. And he cited, and repeated (in part) the ol of 
The Queen againlt Tutchin, in 6 Mod. 268 to 287.* He cited 


alſo, to the ſame purport, the caſe of Bondfield qui tam c. 


v. Milner, in this Court, M. 1 G. 3. [Vide ante, p. 1098, 
1099. ä be 


The queſtion therefore turns upon what is a common-law 


: amendment. # 99 x 


— 


Many caſes have been cited, of common- law amendments. 
But there is one, which has not been mentioned: it is The 
King againſt Goffe, in 1 Lev. 189. It was moved to amend 
an information of perjury. And it was ruled, that they ſheuld 
give notice of the things to be amended, to the defendant ; and 
re to ſhew cauſe why it ſhould not be amended: for, the 
Court ſaid, © it might be amended.” The cale of The King 
againſt Charleſworth was a very ſtrong one: for, the defend- 
ant muſt have been acquitted ; and yet that amendment was 
made without payment of coſts, and without liberty to plead 


de novo. 


Indictments, being upon oath, can not be amended. But 


informations may be amended ; becauſe they are declarations for 


the King. 2 Viner 394. title Amendment and Jeofails,” 
pl. 12. 12 Med: 229. The King againſt Lewis. 6 Med. 281. 
1 tra. 185. Rex v. Nixon. 5 


It is clear, therefore, that informations may be amended, at 
' common-law. | Eo. | IN 


As to their being amended by a Judge at chambers—lt is, moſt 


certainly, the PRACTICE. Non conſtat, when it begun ;** but 
| SO 


S 


| Hilary Term 10 Geo. 31 


it ſeems to have been exerciſed time out of mind; and that the 
buſineſs of the Court could not be done without it. The buſi- 
neſs done at chambers is the moſt irkſome part of the office of 
a Judge: but it is greatly for the benefit of the ſubjef,_and 
tends to the advancement and expedition of juſtice. It ariſes 
from the overflowing of the buſineſs of the Court ;-which can 
not be all tranſacted in Court. The order of a Judge is ſubject 
to an appeal to the Court : but if acquieſced under, it is as 
valid as any act of the Court. It is common, to apply to the 
Court, © to diſcharge a Judge's order:“ but the very courſe 
of applying to the Court, * to diſcharge the order of a_ Judge; 


297 


1770. 


REX 


— 


« made at chambers,” ſupports the proceeding ; and ſhews 


that the order is valid as to its effect, if it be not diſcharged; 
Indeed, if it becomes neceſſary to inforce it by attachment, 
there muſt be a motion © to make it a rule of Court.” The 
validity of a Judge's order can be impeached only two ways : 
either by appcaling to the Court, to ſet it aſide ; or, if made 
in vacation, by applying in the next term, to ſet aſide the pro- 
ceedings that have been had under it. Now, this order was 
made in vacation. The defendant might have declined going 
to trial, and might have moved, in the next term, “ to ſet 
_ «afide the verdi.”” But he acquieſced, and went to trial. 


The mater:ality of this amendment is not in any degree equal 
to many of thole that were made in the caſes that have been ci- 
ted. The defence was, indeed, made eafier thereby: for, the 
word © tenor” imports a literal copy. It could not vary the 
nature of the defence: the proof lay upon the Crawn. If the 
| defendant had had an objection to the alteration, he ſhould 
have made no defence at the trial: that would have been a con- 
ſiſtent conduct. But as he did make a defence, he has acqui- 
eſced in it. And yet, if he had made no defence at the trial, 
the verdict nevertheleſs would have ſtood : for, it could not 
have been ſet aſide, unleſs the order was a bad one; which it 
now clearly appears, „that it was nt.” Therefore it ought 


to be ſupported by the Court. 


This is a motion for a new trial, after a ſeries of proceed- 


ings upon it. The Court have indeed ſpontaneouſly relaxed 


their own rule, in order to give an opportunity of having this 
matter fully and fairly argued and conſidered : which I am 
glad of; but I hope, it will not be made a precedent. 


Mr. Juſtice AsTON—I entirely concur with my Lord 
and my brother YaTEs, in diſcharging theſe rules. I think, 
the importance of this caſe does not conſiſt in the nature of it; 
but in the noiſe and clamour that it has occaſioned, and the 


miſrepreſentations that have been thrown out to the public, o 
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it by partial motives. 


feſcue's Reports 232, the Court agreed that it is a general rule, 
« to amend informations at any time, even juſt before trial: 
but then it muſt not make the information different. And, to 
be ſure, it ought not: for, it would make a different defence. 
In the caſe of Ruſh and Seymour, 10 Med. 88. it is ſaid, „that 
i ſtatutes of amendment extend only to pleadings of record; 


* and that pleadings, while in paper, are amendable by com- 


« mon law; and that it is a motion that the Court can not 
c refuſe: but they may refuſe it, if the party deſiring it refuſe 


4 to pay coſts, or the amendment deſired ſhould amount to a 


© new plea.” And as to the practice, it was almoſt of courſe, 
where the amendment made no alteration in the defence. 


Where it altered the defence, then it was upon terms. There 


is nothing that I ever looked upon as ſo plain. 


Then as to doing it at chambers—the practice of the Court 
has been always ſo. The buſineſs done at chambers is become 
an immenſe load upon the Judges, and 1s exceedingly trouble- 


ſome to them: but it is the practice, the cu/tom of the Court; 
and therefore, the law of the land. And what has been done 
by the Judge at chambers, in the preſent caſe, has been rightly 


done: if it had not, I ſhould have had no ſcruple in overturn- 
ing it. But hee is not the leaſt colour for that : the order is 
juffifcn by a vaſt number of precedents. I am glad, that it 
has been thus fully diſcuſſed; to convince the great number 
of perſons that I ſee attending here, that Judges have acted 
in this caſe, as they do in all others; and that there is no ſort 
of ground for the ſcandalous intimations that have been indu- 


Arioully propagated, of their having been influenced by par- 


tial or improper motives. 
Mr. Juſtice WILL ES concurred in both points. 


He declared himſelf to be clearly of opinion that during the 
vacancy of the office of the King's Attorney General, (which 
was the preſent caſe,) the power of the Attorney General de- 
valves upon the Solrcitor General for the time being. Conſe- 
quently, this information was regularly and properly exhi- 
bited. ; 6: . 33 


As to the order for the amendment of the information — He 
held it to be juſtified by an uninterrupted ſeries of precedents, 
from the time of W. 3. at leaſt. And as the order was 
right, he faw no ground for * obloquy that had been 


1 thrown 


><d to 


In the caſe of The Queen and Norton, reported in Lord Foy- 
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thrown upon the noble perſon who made it. It makes no 
aſteration in the charge: it makes no alteration in the de- 
fence. No objection was made to it: no advantage was 
taken pi it. It was acquieſced in: and the cauſe went. on to 
trial. It is authorized by ſeyeral caſes, and by a great num- 
ber of precedents for many years backward. He grounded 
his opinion, he ſaid, upon the chain and ſeries of precedents 
for near a century paſt, _ N | , 


* 


that both rules be diſcharged: 


Tnx CouRT unanimouſly ordered both theſe 
rules to be DISCHARGED. 8 5 


. 


Serjeant Glym thereupon - moved, that the preſent proceed- 
ings might be entered upon record ; that the efendant might 
have opportunity of applying to another juriſdiction. | 


ThE CouRT told him, They could not go out of the 
uſual and ordinary method and courſe of proceeding : every 
thing mult. be done in his caſe, in the ſame manner as in all 
other proceedings of the like kind. be 


Mr. Attorney General then moved for LoRD Man 8— 
FIELD's report of the evidence; (the cauſes having been 
tried before his Lordſhip, at niſi prius.) | | 


Whereupon, after the records of the convittions had been 


read, | 2 
Lord MANSFIELD reported the evidence in each cauſe, 


The Attorney General and the Serjeant made their re- 
ſpective obſervations upon the evidence reported. 


Mr. Willtes then applied for the ſentence of the Court. 


THz Cour told him, it was neceſſary to take ſome 
time to conſider of it: the conſtant courſe is ſo. They pro- 
miſed to do it without delay; and to give Mr. Wiltes notice, 
when they were ready: but, at preſent, they had not had 


5 He concurred therefore with his Lordſhip and bis Brothers, 
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the leaſt conference together about the puniſhment ;_ nor 


could they, without great impropriety, have had any, before 
they had heard all the arguments. | — 


Serjeant Glynn then hinted at his client's being bailed in | 


the mtan time. 


— 


But Tax Court told him, he knew that could nat 
be done. | | 


Vor. IV. E The 


Are 


bee 
A 4 r 
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L . ; 4-953 The 3 was REMANDED: we ; the cuſtody 
Rex of the. marſhals | 
V. Winde. e „„ v3 | 


7 | On Friday the vt of June 4768, 


TE Court declared their cedinthoh of wing final 
judgment to morrow; and ordered that the defendant ſhould 


be brought up accordingly. 


. 


* 


2m Saturday the 18th of Jaw 1768, „ | 


Mr. 148 varzs (as ſecond Judge) mn 


F as ſentence of the Court inveach cauſe ; 3 VR. 


On the information for the North Briton, No. 4 5. a fine 
of 5001. and impriſonment for ten calendar months, and 
till the fine be paid: on the other information, 5000. 


agtſter the expiration of the former ten; and to find ſe- 
curity for his good behaviour for ſeven years, himſelf in 
1, ooo J. and two fureties in 5001. each; and to be 


given. | : 


k 


be confidered i in the puniſhment now inflicted upon him. 


WD Cor ad i = a I 403 
& and that they had fully conſidered all ieee, iſ 


« for him and againſt him.“ 


Serjeant Oynn then defired, that Mr. Milles might have 
the benefit of a writ of error to the Houſe of Lords. 

Lord MANSFIELD anſwered, That this Court could 
not give any particular directions about that matter: he muſt 
apply to the Attorney General. And he added, That if Mr. 
Attorney General would take his advice, he ſhould grant it 
the moment it was applied for. 1 

Mr. Attorney e faid, he emu, ſhould grant it 
Immediately. 


by _—_ MANSFIELD at his Tang s an houſe. + 


Lorn 


fine; and impriſonment for twelve calendar months 


remanded, till the fine ſhould be paid and ſuch ſecurity « 


Mr. . * deſired, that his former impriſonment might 5 


Mr. Wilkes then deſired, that it might be put into ber a 
method, as that he might have the advantage of objethng, 
in the Houſe of Lords, to the alterations made in the: one 


Hilary Ferm 10, Geo. 3. 257% Wh 
I Logn MaAnsFIELD told him, that the Court could 17. 4% 
+ ee een cy werbe le „„ rw we 

» yo * . 4 ; EX Wes 

Mr., Willes replied, that he did not wiſh the Jaw to be al- v WII. - 1 

tered. 5 N T3, PORT TIENTS. £9 WH 27%! 
2 £4 3 | 8 2 Ve 

LoORD MANgFIELD—It is impoſſible to alter it in 5 Ma. 

- e caſe: the ſame courſe myſt be taken in this _ 

7. 4 . » . * 5 4 4 e 
caſe as is uſual in others of the like kind? The. defendant's 11% 
counſel would adviſe him, his Lordſhip faid, what were le Will! 

proper ſteps for him to take, in order to have the opinion of | (kt | 
| = f 0 PT. 7 

es A 82 2 , Niet 

I The defendant was REMANDED. 2 | 1 

AF Tux RULES were drawn up in theſe words— _ 1 
* Saturday next after fifteen days from the day of the Holy (18th June 

Trinity, in the eightÞ year of King George the third. „ 10 00 
CIR | 1 * # : 2 1059 


The defendant «being brought here into Court, in cuſtody Migdleſex. 
of the Marſhal of the Marſhal ea of this Court, by virtue of a The King 
rule of this Court, and being convicted of certain treſpaſſes, 59 John 
2 | BY 3 ilkes Eſq. 
contempts, and grand miſdemeanours, in printing and pub- 
liſhing a ſeditious and ſcandalous libel, intitled“ The North 
Briten, No. 45.” whereof he is impeached, It is ordered 
I that he the ſaid defendant, forhis offences aforeſaid, do pay a 
; "finefto our ſovereig#Lord the King, of five hundred pounds 
of lawful money 6f Great Britain: and it is further ordered, 1 
that he the ſaid defendant be impriſoned in the cuſtody of 
the ſaid Marſhal for the ſpace of ten calendar months how *® 
next enſuing. And it is laſtly ordered, that the ſaid defendant 
be now remanded to the cuſtody of the ſaid Marſhal, to be by 
him kept in ſafe cuſtody, in execution of the judgment afore- 


ſaid, and until he ſhall have. paid the ſaid fine. 
jp | 


- 


Qn the motion of Mr. Attorney General. I 


L 


By the Court. 


The defendant being brought here into Court, in cuſtody The fime 
of the Marſhal of the Marſhalſea of this Court, by virtue of 2 the 
a rule of this Court; and being convicted of certain treſ- 
paſſes, contempts, and grand miſdemeanours, in printing and 
publiſhing an obſcene and impious libel, intitled © An Eſſay 
te on Woman,” and other impious libels in the information 
in chat behalf ſpecified, whereof he is impeached; and having 
alſo been convicted of certain other treſpaſſes, contempts, and 
miſdemeanours, for printing and publiſhing a certain — 
e N 1 


- 


2 & « Hilary Term 10 Geo. 3. 
1770; libel, intitled * The North Briton, No. 45.” for which he 
bath this day been ſentenced, and ordered by this Court to 

Rex", pay a fine gf flve hundred pounds and to be impriſoned in the 
v. Wil ass. © cuſtody of the ſaid Marſhal for the ſpace of ten calendar 
| months; it is now ordered by this Court, That the ſaid de- 
* fendant, for his treſpaſſes, conteſhpts, and miſdemeanours firſt 
i Be * abovementioned, in printing and publiſhing the ſaid obſcene 
Ec and impious libels, do pay a further fine to our ſovereign 
: Lord the King, of five hundred pounds of lawful money of 
. Great Britain; and that the fſafd defendant be further im- 
pri ſoned in the, cuſtody of the ſaid Marſhal, for the ſpace of 5 
twelve calendar months to be computed from and after the £ 
determination of his aforeſaid impriſpnment for printing and 13 
| publiſhing the ſaid other lihel intitled « The North Briton, 
1 « No. 45.” And it is further ordered that he the ſaid de- 
fendant fhall give [ſecurity for his good behaviour for the 
ſpace of ſeven years, to be computed from and after th& end 
| and expiration of the ſaid twelve calendar months to be com- 
O puted as aforeſaid ; to wit, himſelf, the ſaid defendant, in 
the ſum of one*houſand pounds, with two ſufficient ſureties, 
in five hundred pounds each. And it is Aaſthy ordered, that 
he the ſaid defendant be now remanded to the cuſtody of the 
faid Marſhal, to be by him kept in ſafe cuſtody, in execution 
. of this Judgment, and until he ſhall have paid the ſaid fine, 


and piven ſuch ſecurity as aforeſaid. 


LY 


| | On the motion of Mr. Attorney Genergl. 5 4 
. oy | a * Eh 4 
: | | | By the Court. 


» Afterwards, a writ of error was brought, returnable in Par- 
liament, upon each judgment: and both judgments were af- 
firmed, as follows ä 


Die Lune, 16® Januar 1769. 5 


# 


. | Counſel having been fully heard to argue the errors aſs 
ſigned in theſe cauſes, the following queſtions were put to 
the Judges — I | 


« Whether an information filed by the King's Solicitor Ge- 
e neral, during the vacancy of the office of the King's At- 
« torney General, is good in law.” | 


«© Whether, in ſuch a caſe, it is neceſſary in point of lau, | 
4 to aver upon the record, that the Attorney General's office 
cc was vacant.” | | | 


| Upon the ſecond record 


« Whether x 


| 9 
* e 


= © to commence from and after the determination of an impriſon- 
„ment to Which he was before ſentenced for another offence, 
« 1s good in law.“ * . 123 

#4 , 8 5 | x 3 
Wbereupon, the Lord Chief Juſtice of the Court of Com- 
mon 8 having conferred with the reſt of the Judges pre- 
ſent, delivered their unanimous opinion upon the ſaid queſ- 


tions, with their reaſons. - | 
| 5 To the firſt queſtion—That an information filed, &&c, is 
- good in law. SHE | 5 
f od | k 4 | 1 2 


To the ſecond That in ſuch a caſe, it is not neceſſary. 
* * 


Io the third That a Judgment of impriſonment, &c, ic 
good in law. 


Then ORDERED and AD UDG=D That the Judgments of 
the Court of King's Bench be affirmed. 


* | 1 | | 
On Wedneſday the 7th of February 1770, 


Mr. DMvenport moved that the defendant might be brought 
up, either into Court within this term, or before a Judge at 
eee after the end of it; to enter into the recognizance 

required of him by the abovementioned rule of Court: * for, 
his impriſpnment will end upon a day which does not fall 
within any term; namely, upon Zafter Tueſday next. 


THz Cour told him, They had thought of this 
already; and they conceived the beſt method would be, to 
make a rule for his entring into the recognizance before the 
Marſhal, or ſome other juſtice of the peace for the county 

of Surry. . | hos 


And accordingly, they ordered ſuch a rule to be drawn up: 
which was done, in theſe words _ ETD 


 OrDERED, That at the expiration of the impriſonment 
of the defendant, by virtue of the judgment of this Court 
pronounced againſt him in this cauſe on Saturday next after 
fifteen days from the day of the Holy Trinity in the 8th year 

of the reign of his preſent Majeſty, the ſecurity required by 


1 602 | / 5. IE | | 
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% Whether a judgment of impriſonment againſt a defendant, 


1770. 


RRE 


v. WIr EIS, 


* Vide ante, 
p. 2576. 


the ſaid judgment to be given by him the ſaid defendant for 


his good behaviour for the ſpace of ſeven years, to wit, him- 
ſelf the ſaid defendant in the ſum of 10c0/7. with two ſuf- 
ficient ſureties in 500 J. each, may be taken by and before any 
: Juſtice of the. peace of and for the county of Surry. 
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_ heirs as a limi- there never was any other child: and one of the daughters 


N E inthe * ſhall attain his age of twenty. one years. In another 


ouſe of clauſe of it, the teftator declares it to be his intent“ that 
| Lords,in May « none of his children ſhall ſell his eſtate for Jonger than his 
de life: and to that intent, he gives all his eſtate to his ſaid” 
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Th Perrin and another ver Blake, wuüow:·.· Ml » 
8th February N e 2 U, OBHD af ava , 


FISTS of DIO TH: 1 : £041 ei een fi bos , 
(x Black. Rep.” T Hs was a demuyger to a replication, db an, action of 
5 % 1 treſpaſs;, and the queſtion was“ Whether John I il. 
@ Jiams tòok an eſtate ſor life, or an eſtate fail, under his 
Whether teſ- 1 fe, 5 Pr 
Ie mani. © father's will.“ Ib a eng 
tator's mani- . | 24 | Ig Eh 1 1 


feſt intent C | . 

2 K. 13 . 6 f | + : 7 41s. : 
1 The teſtator, William Willianis, at the time when he made 
jegal operation his will, had only this one ſon John, and two daughters: 

wever, 


or the word but he thought his wife to be then with child. 


—— _ was fince dead, without iſſue. Onesclauſe of the father's 

the deſenp- » will fays—* Provided that ſhoyld my wife be enſient with 
tion of a pur- © child, and it be a female, I give her 2000 J. and if a male, 
chaſer, re. 4 I give my eſtate, real and perſonal, equally to be divided 


mained unde- 4 between - ſaid infant and my fon, Jahn, when ſaid infant 


| fon John and faid infant for their lives; remainder to truſ- 
tees, to preſerve contingent remainders Wc z, remainder to the 
heirs" of the Bodies of his ſaid ſons ;. retnainder to his daugh- 
ters, for their lives; remainder to,trpſtees c; remainder to 
: the heirs of the bodies of his daughters; and that the ſhare 
and part of his ſaid daughters, if either of them ſhould die, 
ſhould immediately veſt in the heirs of their bodies. The 
defendant claimed under the remainder to the daughters; John 
being dead. The plaintiff ſlated in his replication ; “ that 
Jahn, before his death, entered, and ſuffered a recovery, to 
« the uſe of himſelf in fee; and afterwards demiſed to the 
« plaintiff, for a term of years:  upder which demiſe, the 
plaintiff derives his title. The defendant inſiſts that this is a 
5 4 title; becauſe John took only an eſtate for life, and there- 
fore could not ſuffer a recovery. 4 
| No doubt was made of the rule in Shelley's caſe in Cole 
wy, on 104. 7.;itleten-and other books, “ „ that when the anceſtor, by»any 
2 I gift, deviſe, or conveyance, takes an eſtate for life, with 
„ remainder mediately or immediately to his heirs, in fee, or in 
« tail; the word heirs is a word of LIMITAT1ON ; and the 
« eſtate of inheritance ſhall. ve in the anceſtor ; and the ex- 
« preſs limitation for life is of no effect.“ Pos 


The REASON of the rule (as it is generally agreed) was to * 


preſerve to the feudal lords the fruits of the ſeignory . : 
4 8 eaths 


* = 
— 


0 


* 


| & took an eſtate tail. l 


d eſtate tail; „ and that the heir ſhould. take a con- 
tingent remainder by ſuch deſcription, as a I art 


Vas to take the Inheritance by ſucceſſion, there could be no 


from other parts of the will, the rule holds that the inhe- 


__ nes hs » 
n * | | 4 5 | 8 . ; 
4 1 : : 8 : & > 7-4 
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deaths of their tenants. If an eſtate could have been limited 1770. 


” FF 


: wardſhip, marriage or relief. But the policy of the lav 
"faid=4 This ſhall'not be.“ e e Dh 
Though the reaſon of the rule has now ceaſed, and a con- Y 1 


aboliſhed; yet, the rule having been "eſtabliſhed, it was con- 
ceded, that it muſt be adhered to: and where there is nothing 

more in the cal than a deviſe to A. for life, and afterwards | . 
to the heirs of his body, itwas admitted on all hands « that A. 


” 
— 2 —— — 
N 5 — = _ 
2 I RIA - ” 

- 2 = 

"_ — 2M 
= > = 5 — 2 — — 

20 


5 W . . 

The counſel for che plaintiff did not diſpute but that upon 
his will there were words whichYhewed. the teſtator's in- 

tent to deviſe his eſtate in ſtrict ſettlement, The teſtator ex- 

preſsly declared “ that he meant that none of his children 

„ ſhould#ſell for longer than his life;“ and to that intent, de- 

viſed to truſtees, to preſerve contingent remainders: which ö 
ſeems equivalent to his ſaying They ſhould not have an 


— — — — 
* 
we > — — an oooh 


ir 


% which his anceſtor had no power to alien.“ If the 


contingent remainder to preſerve; and his anceſtor might 
alien. Therefore the counſel for the plaintiff did not diſpute 
the intent: but they contended, that be the intent ever ſo plain 


„ ritInce muft veſt in the anceſtor.” A 
The counſel for the defendant contended, that if the teſta- 


tor's intent was manifeſt from other parts of the will, « heirs”? 
might be conſtrued a word of deſ:ription ; and the heir ſhould. 


take the inheritance as a purchaſer. That ſuch a deviſe was 1 
contrary to no rule of law. That a teſtator might limit in 4 
this manner, by apt words; and / the teſtator's intent be $500 
clear, and what he intends be agreeable to the rules of law, it 1 
ſhall be executed; in what manner ſoever he may have ex- Fm 
preſſed himſelf. | | 5 

INK s 9 | | 115 44 
The caſes cited were many, and difficult to reconcile. 1 


Each ſide had a ſtring of them. 


Uu 4 | | Tals 


RRN N 


= 


* > # | ' ; 
e. Tui CASE was fit argued; on Tue 42 
| 17» Serjeant Ghhn for: the. plaintiff ; and again, on Tueſday the, 2d 
| er. of May: 1769, by: Mr. Serjeant Burland for the defendant, 
v. BAE. and Mr. Dunning (then Solicitor General,) for the plaintiff: 


ay dhe th ef r. 
Bruamy 1769, by Mr. Walter for the defendant, and Mr. 


after which, it ſtood for the opinion of the Sourt, till this 


day. And now judgment yas given for the defendant, upon 


the opiniofls of LoRD MANSFIELD, Mr. .Juſtice-ASTON, 


A 


and Mr. Juſtice WIL IES, againſt that of Mr, Juſtice 


F 
aka is Tux Covkr not being able, after the möſt mature 
deliberation, to concur in opinion, the Judges delivered their 
ſentiments ſeriatim: and Mr. Juſtice YATES holding it to be 
an eſtate fail; and LORD MANSFIELD and the other two 
Judges holding it to be an eſtate ogly for e there was 


* . Ju DEN T for the DEFENDANT. 

* / | BS 6: -.* 
[2k N Pos brought > wit .of errox_ in the Exchequer 
Chamber: and it was ſeveral times argued there. The laſt 
argument was the Bth'of May 1771. TEE 


On the 29th of Fanuary 1772, THE JUDGES who com- 
poſed that Court Te their opinions ſer:atim. Sir THOMAS 
PARKER (then 


for the plaintifls. Mr. Juſtice BLacxsToNE (who made 
a very able and elaborate argument, ) agretd with the majd- 


rity of the Court of King's Bench, that F the intent of 


„ the teſtator mamifeftly and certainly appeared, (by plain 
« expreſſion, or neceſſary implication from other parts of 


« the will,) that the heirs of the body of A. ſhould take by 


4 purthaſe,, and not by deſcent, then a deviſe*to A. for life, 


« and after his deceaſe to the heirs of his body, not only 


ce might but muſt be.conſtrued an eſtate in ftrid ſettlement :*” 
but he thought, it did not manifeſtly and certainly, appear, 
from the mere intended reſtraint of the power of alienation in 


A. that the teſtator had meant that the heirs of 4's body 


ſhould take by purchaſe, and not by deſcent; or even that - 


he Fnew the difference between the two methods of taking. 
The Lord Chief Juſtice of the Common Pleas (Sir William 
De Grey,) and the preſent Lord Chief Baron, were for af- 
firming the judgment of the Court of King's Bench. The 


Lord Chief Juſtice of the Common Pleas, ſpoke laſt ; and, 
to the great ſatisfaction and edification of thoſe who heard 


him, explained the principles, went through all the caſes, 


and took notice of every thing which had been ſaid at the 
bar,” or by any of the Judges from whom he differed : and 
ö 16 | | 


whoever 


rd Chief Baron,) Mr. Baron ADaMs, 
Mr. Juſtice GouLD, Mr. Baron PER RO TT, Mr. Juſtice 
BLACKSTONE, and Mr. Juſtice NAR Es, were of opinion 


* 


bl 


4 
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whoever ſhall baue the opportunity of ſeeing bis argument . 1446 
will ſee the ſubject a in e | whos AM 1770. 
peak from what was: the general voice and Kae of Nes. r oe | 
minſler- hall: but I did not hear, arid therefore cannot te- and another 
o 2 2 
Sir n $ 067-53 . | h W254. N 
TRE DEFENDANT brought, a writ of error, in Patlia-- 
ment: which is ſtill depending. . | Foo: 


For that reaſon, and becauſe I did not hear the öpinions 
given in the Exchequer Chamber, I do not now report thoſe 
| | her in the Court of King's Bench. As the cafe at preſent | | 
ſtands, it will not ſettle the general queſtion <« Whether a — | 

| 


_— ö 1 os © 
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&« teſtator's manife/t intent may controul the legal operation of 


«the word HEIRS as a Imitation.” IF the Writ of error 
ſhould proceed to a heaging, it may be ſettled; and the Ws 
whole argument may then be fully ſtated: but | might have 1 


been thought too tedious, if; in its preſent ſtate, I had gone 

into a long and * diſquiſition of the cited caſes, 

It is ſufficient, at preſent, to ſay, that one {ide relied npon 

U the A eee e and adjudged cales which have 

made the teſtator's intention give way to it ; and the other 

ö ſide relied upon plain principles in the conſtruction of wills, 

and adjudged cafes which, from the manifeſt intEnt of a 

teſtator, have, after an eſtate for life to the anceſtor, turned a 
limitatiôn to his heirs into the deſcription cf a purchaſer. 


The Judges of the King's Bench were above five hours in 
delivering their opinions. A particular report of them muſt 
have run into a vaſt length; and have been till imperfect, 

without, adding thoſe delivered in the Exchequer Chamber, 
which I did not hear, and was incapable of reporting. IF 
the arguments. of Lord Chief Juſtice DE GREY and Mr. 
 Juſtice' BLACKSTONE ſhall ever be made public; and if 
s judgment ſhall hereafter be given by the Houſe of Lords; it 
may them be time enough to attempt a complete report of 
the whole caſe: at preſent, I have thought it better to 


defer it. 9 * . | 


Ir is remarkable that, excepting this caſe and another in this , 3 
volume, * there never bas been, from the 6th of November reckon the 
1756, to the time off the preſent publication, a final dif- cafe of the 
ference of opinion in the Court in any caſe or upon any 2 and 
point whatſoever. It is remarkable too, that excepting eee, * 
theſe two caſes, no judgment given during the ſame period any » inien of 


has been reverſed, either in the Exchequer Chamber or in the Court; 
Þ 7 * k » p E _ . as 

Parliament: and even. theſe reverſals were with great di- — Aero 

verſity of opinion among the Judges. | „„ 

the peace of the late King was not diſcovered till after judgment given aud entered. 

| I will * 


This publica- 
tion to be 
continued. 


caſes and 
points ſtated 
with accuracy. 


Favourable 
reception of 
Work. 


Multiplicity 
of bulinels, 


A 


& 


Number of 
cauſes tried at 
fittings for 
London and 
Middleſex. 

* 


* ; Fo s 


Hilary Term 10 Geo. 3. 
I will endeayour, if life and health ſhall permit, to con- 
tinue theſe. publications up to the preſent® time: Te 


many. intereſting caſes ſtill remaining unpubliſhed. But, for 


, <4 


fear of tiring the profeſſion, I propoſe to ſhorten the axgu- 


* 


mentative part, as much as poſſible. | 4 


EN ant very ſenſible that I have not done juſtice to. the 


matter, or perhaps the language, either of the Court or the 

bar: hut I flatter myſelf that I have with tolerable accuracy 

fated, the caſes and alſo the points upon which the judgment 
8 Til. 5 1 | | | bn 


turned. - 


The favoiirable reception of ; the work, and the incfe afing 
demand, I do not impute to any merit of mine, but to the 
great eſtimation in which the CourrT ſtands. | 


E 4 


5 . * Tg is Fe: To 2 
We who have Teen ſome of the beſt of former times, can 


not help obſerving the preference due to theſe ; and are 


equally furprized at the multiplicity of buſineſs now brought 
before the Court, and the ability and celerity with which it 
is diſpatched, with utyvetſal ſatisfaction. >, 


I am informed, that at the ſittings for London and Mid- 
dleſex only, there are not ſo few as eight hundred cauſes ſet 
down a year; and all diſpoſed of: and though many of them, 
eſpecially in London, arg of conſiderable value, there are not 
more, 2 an average, than between twenty and thirty ever 
heard of afterwards, in the ſhape of ſpecial verdicts, ſpecial 


. caſes, motions for new trials, or in arreft of judgment: of 


Theſe reports 
ive but faint _ 


idea of the bu- - 


finefs, and the 
reaſon. , 


* 
* 


uy 


a bill of exceptions, there has been 10 inſtance. (I don't 
include judgments upon criminal proſecutions: they are ne- 
ceſſary conſequences of the convictions.) My Reports give 
but a very faint idea of the extent of the whole buſineſs 
which comes before the Court. I only report what I think 
may be of uſe, as a determination or illuffration of ſome. 
matter of Jaw. I take no notice of the numerous queſtions 
of fa which are heard upon affidavits ; (the moſt tedious 
and irkſome part of the whole buſineſs.) I take no notice of 
a variety of conteſtations, which, after having been fully 
diſcuſſed, are decided without difficulty or doubt. I take no 


notice of many caſes which turn upon a conſtruftion ſo pe- 


culiar and particular as not to be likely to form a precedent 
for any other caſe. And yet, notwithſtanding this immen- 
ſity of buſineſs, it is notorious, that in conſequence of method 
and a few rules which have been laid down to prevent delay, 
(even where the parties themſelves would ora, conſent 
to it,) nothing now hangs in Court. Upon the Iaſt day of 


the very laſt term, if we exclude ſuch motions of the term 
as, by the deſire of the parties went over of courſe, as pe- 


remptories, 


* 


| : : 85 
* : 


"ho x EY 


Hilary Term 10 Geo. g. 


remptories, there was not a ſingle matter of any kind that re- 
mained undetermined, excepting one caſe relating to the 
proprietary lordſhip of Maryland, which was E poſt- 
poned on account of the preſent fituation of Amer: „ relies 


rica. 
| 1 | 5 1 « 
| One might ſpeak to the ſame effect, concerning the laſk, - 

day of any former term, for ſome years backward. : 


42 


Me 
2 


» 3 . AS N v 


a " S 
I hope, that, in future, ſome other perſon, of more abi- 
lity than myſelf, (I will not compliment him with greater 
fidelity, )-will ſupply my place. It would be great pity to leave 
the deciſions of a Court ſo filled, to the ignorant, errayeous 
and falſe reports of news- papers, monthly hiſtorians, and 
collectors for hookEſellers; or (what is perhaps ſtill worſe,) 
to the poſthumous publication of defective and imperfett 
notes of gentlemen who curſorily took them, merely for their 
_ own uſe and as helps to their own memories, without any 
thoughts of makipg them public. . Me : 
Iz have the pleaſure of thinking that if my Reports have no 
other merit, they have at leaſt anticipated, and may poſſibly 
tend to prevent ſuch kind of puhlications. And for thi 
reaſon, I wiſh to proceed in communicating to the public 
the materials which I have collected, ſubſequent to the pre- 
ſent publication, and up to the preſentaime. | 
Q | 3 s # 


15 Inner Temple, 20th May 1776. 
| oy 9 , * * 


* 


* 


The End of Hilary Term 1770, 10 G. 3. 
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, er Tux . 
"PRINCIPAL MATTERS 


| Contained in this Volume. 


Atkion 
OR a malicious proſecution — muſt be 


grounded on tvs eſſentials ; viz. Ma- 
;) and want 


F 


ice (expreſs or implied 
of probable cauſe. 1971. 
On the caſe, for money had and received! 
to the p aintiff”s uſe, ought to be brought 
again!t the principal ; not * againſt 
a receiver or collenor. The right can't 
properly be tried in the latter? 1985, 
1986. | * 
7 converſation with plaintiff s 
Wike— 
iſt, Evidence muſt be gweß of a 
marriage in fat. 2059. 
2dly. Cohabitation, reputation, or other 
circumſtances from which it may 
1 be inferred only, do not amount to 
* evidence of an actual marriage. ibid. 
For money had and received to plainti Ne 
8 plaintiff can recover no more 
an what he is in conſcience and equity 
intitled to. 2134. v. ſupra, under 52 
T_- 20070, iert SOR 
y a reverſroner$ will lie, for an injury 
— to the value of the inheritance. | 
For, ander of title. 2422 to 2426. See 
Slander of title. 


Of debt upon a judgment will not lie, 


after the defendant has been taken in 
execution on a ca. fa. and diſcharged] . 


by conſent of the plaintiff. 2483. See 
All davit : 


F 


Of the trath of the ſuggeſtion for a probi- | | 


bition. 2035, and 20 to 2041. Sce 

— 5 1 

To hold to ſpecial bail, 1 992 to 1997. 
See Bail. 

Where neceſſary, to ground a probibitiom 

2032, 2039, 2040. 85 Prohibition. 


| e 


Domeſtic ſervant privileged by 7 Ann. 
C. I. 2 
iſt, Muſt ſhew that he was in the 
+ Tervice at the time when arreſted, 
2017. 
2dly. This act is 


ee to the law 
of nations's whi 


is part of the law 
of England. 2016. V. ſupras 
148. 1481. 


zuly. Phe regiftering the name &c. 
under the 5th ſection, is not a 
condition precedent to being in- 
titled to the privile ege: it relates 
only to proceeding againſt the 


A arreſting, 201 7. 


Amendment 


4 


Here in England, of a judgnent in Ire- 


land. 2156, 2157. 
In gjeAment—The declaration was — | 
ed, by altering the lime of the demiſe 3 
where the plaintiff would have been 


barred by a fine, from bringing a 
new ejectment. 2448, 2449. „. ſus 
ay. 1162. 
O 


an „ eee for a miſdemeanour, 
by ſtriking out the word purport” 
and inſerting the word “ tenour, 


made 


. *. 
-- + 


A Tals of the *Princigal Marte, 


| by jade at. Chambers, the 
Sr g fa e — Bug — 7 
idee, but; without er on the e part 
eee to be 
regular. . to 

* . ee N 1 


66 4 


Sin Noue went to 
« Stezvard..g freeman of Colehęfer, at 
or before: Michaelmas 1731, upon 
king, in order to his being bound 


-- apprentiqe.z. and continued to live | 


+ 1. with and ſerve his maſter in that man- 


aer, till the 24th of Fuly 1732;| 
— to 
even years, 


0 commence from the ſaid Michaelmas | 


* WHEN - he Was bo 
him by indenture, for 


1731. He continued to live with 
. and ſerve him under the ſaid inden, 
ture, from the ſaid a4th of Fuly 1732 
4. until within about a year and an 
» half of the end of the term of ſeven 
_ years; when an indorſement was 
made on the indenture, whereby his 
maſter ler him to a non freeman, for the 
due of his time; with whom he 
_ lived and ſerved the remainder of the 
ſaid term. 
u. Whether this binding and fervice are 
ufficient to intitle the apprentice to be 


admitted and ſworn a free burgeſs, un- | 


der a cus ro That every perſon. 
% who had ſerved an apprenticeſhip, 
23 « by indenture, 2 the mn of ſeve 
6 years, to any freeman, a ri 
10 «6 to be. td ond ſworn a — 
4c man or ſworn burgeſs, Ac.“ 2287. 
A jerome je not is e to the 
45 5 Eli. c. 4. $ 31. for not having 
erved an a r 2449, 2450. 


232 iſt and 2d artic * and 
Trade * Trader. 
Feduring them abroad. 2026. See Sen- 
tence, Status b 
1 Rving i ſubſtantially gotten by 
ine laBour, with a [Anh of 


F buying” and ſelling, are, upon the au- 


** thority” of ages, liable to com- 
miſſions of bankruptcy : though the 
edurt were ſenſible of the inconveni- 

. ene of holding them foc - rs 20th 


da- * F 
AA 


” 


4 


| 


toe, with John | 


» 


Attachment. R 


The defendant can't come in and ac noc 
yh contempt, and ſubmit to pu. 


ent, before or without" anſwer; 
ale of nes. Unleſs" it be in 
caſe a . returned. 129 


21 1 86s 75 | 3 
Attomer in Big 2s 

Has privile# to ugh the venue in Mip- 

. DLESEX, when þ 2 A but b 3 
* it thither, he is Yefon- 
4. 2047 * See Yenue. 

Neglectin pay to charge the defendant bei 
in cuſtody, with a declaration, 'within 
two terms; by which omiſſion, the, 

_ defendant obtained his diſcharge ; 
is liable to an ation by: the plaintiff ; 
(and 500 /. damages h e been actũ 

given by a jury, in ſuch an action. 
e 

inſt him for it, in a ſummary way : 

it ought to be left to a jury, as to 

the of the damages. 2060 
to 2063. | 

Knowing a caſe to be out of the Juri ics 
tion, or exceeding the bounds of his 
duty, may be anſwerable as a tr fer. 
2109, Yi 

Privilege is the privilege of the Court 
he belongs Yo: hot his own, 
forall. (This was in C. B.) 443 

116. 

Pris = continues ng longer than he re- 
mains an adling attorney of his court, 
ibidem, | 

N exempts him from ſerving 
riff of his corporation; though 
was refadent in the odrfforationpheforg 
and ,when he was admitted an attbr. 

ney of C. B. ibid. 


„ eee 

Have not by the common- la to, the fo 
and excluſi ve copytri f remaining m 
' themſelves or their aſſigns in perpetuity, 
after having 3 and pub ſbed they 
* compoſitions. 

But by the flatute 85 & en. c. 19. it i 
ſecured to them, for © fourteen years 
from the day of publiſhing: and aſter 
the end of fourteen years, the ſole 
Tight of printing or diſpoſing of co- 
pies ſhall return to the authevs if 

then TOW for _ n Rar. 


Ib 


- 


* 27419 


* 


+ . 0. ruptcys/ ſwear, to the debt, . r ap- 


4 


7 


833 f up the principal to be ſur- 


—5 hi quarto die poſt (provided it be done 


* F 


age Let * 
, Hi Table f the Privetvat Mantr 
5 9 -rnantaate® 8 * | and 4000 l. The Wankery in 200 * 
af and geo each. 2779. | 
q of imd Hag ig Common Serial. S8 to gs 
om 20 nde anti af- and as certainly as the nature of 
155 gfignets under à commiſſion of bank- | thing will bear, i is Tufficient, where 


< pears to them by the laft examination | 

. « of the bankry 4, and as theſe de- 

mt 19 ponents verily. believes and that 

they have ot. 8 the debt or 

_— part it, but believe it to be 

due. The bankrupts had given in 

an account of this debt upon their 

” nas 2 to the truth of which 

they had ſworn, to the beſt of their 

: remembrance and belief ; but they 
- refuſed to ſwear it in an affidavit t 

huold the defendant (their father in law) | | 
to bail. The court held him to bail. 
1992 to 1996. v. ſupra, 655. 1032. 

3447; 1687. 12 infra, 2126. 2283. 

a cjvil action, for a perſon convicted of 

WW > felony, are too late to have a certiorari 


rendere in their own diſcharge, after 
he is actually on Board for tranſporta- 
tion. 2034. 5 
SANE to, but nor ftruck off the bail- 
piece, may, if afterwards Attacke 
apply for an exenerattr ; which ſh 
be entered nunc pro func. 2107. 


the plaintiff is an executor, or admini- 
+ flrator, or affignee under a commiſſion 


of bankruptcy. gag. v. ſupra, 


F 1992, Ofc. 45 

n error, upon a judgment in Ament 

Juify in double th rent. OY Jon. 

8 See nub f . 
Ner bail had juſtified, plaintiff (wit 
diſcloſing 120 4 pln 0 fide=bar 
rule * to diſcontinue on payment of 
cofts;” and brought a new ation. 
The Court diſcharged the ſide bar 
rule. 2502, 253. 

Landed operty in Jamaica does not 
qu o juſtify as ſufficient bail; 

» becauſe pus liable to the proceſs af 
this Court. 2526, 2527. | 

Or ſecurity to be taken ;, the ſeerifg, on 
a capias utlagatum, purſuant to 4, 5 
. & M. c. 18. 25% to 2342 
See Outlawry, Statutes, 

A perſon in cuſtody upon A capias utla- 
gatum after con viction of a criminal 


miſdemeanor can not be admitted to 


bail, without conſent of the proſecutor. 
ibid. For he is in execution, 2545 Ut 


Common Special. In an action of debt | 2 549. 
upon a judgment, where the original | | | 
cauſe of action was under 10 l. but Bankrupt. 
(by the addition of coſts) the judg- 3 
ment axceeds 10 I. The Common Pleas þ An , inn-leeper, quatenus inn-keeper, is 


- - require ſpecial bail: this Court, only 
common. 2117, 2118. 
Comes: A . Affirmation ut that 
ce the defendant was juſtl and trul 
ec indebted to the de in 5600. 
« for ſo much money had and receiv- 
het ed of the affirmant : for which, he 
- 6 has not accounted.” Theſe laſt 
words render it not poſtive. He 
Was difcharged on filing common bail. 
2136, 3127, -*: 
Have time to . their principal, til 


e curia,) where the action 1s by 
\\OmoINAL. 2134. 


Lord B. charged poſitively with a rape, 
and two. women : acceſſicry before the 


fact, were admitted to bail, by four 
manucapters: his Lordſhip, 4000 !. 


8 
* 


not within the bankrupt laws. 2068. 
Nor a vidtualler, quatenus inn. Keeper. 
| iid. and 2065 to 2069. 

But a bulcher is, (as well as a ſhoemaker.) 
2148. 

The Court ſaw the inconvtalence of ex- 
tending the bankrupt-laws to artificers 
whoſe living is /ul/fantrally gotten by 
mechanical labour with a mixture of 
buying and ſelling : But they thought 
themſelves bqund by the ot: of 
' Caſes. ibid. 8 

Aun and Jſaac Scott were partners. Jaz; 
on the 27th of Margh, abſconded. 

On the 28th he ſent to Nollgſen, a 
creditor of the partnerſtip, a outer 

from Dover incloſing a bill of 

dated the 23d of Mareb, = 


bags'of cochineal, as + . had 
purchaſed 


KL 
* 
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c 
23 


4 


* 


& «6 


«® 


a 


| 4 1 is fraudulent, and void, and 


a 


= 


* 


" purchaſed” Wen of A l Trac 


Seolt; (which was no# at all ge in- 


- forming him © that he had depoſited ' 
i them zt a public warchouſe, in | | 
* Rolleflon's name and for his uſe ;” 
{which he had done on the 26th, and | © 
they were fo booked; but Nollſton 
did. not know it.) On the zoth, Rol-| 
on went to the warehouſe; found 


chem chere; ſold them; and applied 
the produce to his own uſe, in part of 
payment of the debt due to him from 


the partnerſhip. This tranſaction of 


all have no effect to intitle Rol. 


Aton either to the moiety of 1/aac 


er the moiety of Ann. 2174 to 


2177, | % 
La Roche and Williug, being poſſeſſed of 


> 


. 


* 


they were indebted to 4 
mount; and, the ſame morning (being 


a promiffory note of Bryer and Evuer- 
ar payable to them or order, for 
600 l. indorſed it to Temple, to whom 
larger a- 


Friday) Tent it in a letter to him at 


Trorobridge: which letter was re- 
. ccived by 


him there on Monday, and 
could not be ſo before. La Roche 
and Willing committed acts of bank- 
ruptcy on the intermediate Saturday. 


They had given Bryer and Everard | 


two notes for 300 J. each; which had 
not been diſcharged. It was ſtated 
& that the ſaid note was ſo indorſed 
« and ſent to the ſaid defendant 


„ Temple) in contemplation of their 


« inſolvency and ſubſeqftent failure.” 


Judgment was given for the plaintiffs, 


- againft Temp 
| orten and ſending of the note 


the aſſignees, who had brought trover 
fe for this note: for, the 


to Temple was fraudzlent owe all the 


other creditors, and particularly Bryer 


* 


and Everord. 2235, Oc. 


ok If bills of exchange are ſent, or 


rYoods conſigned to a perſon who 
bar paid the value before; and the 
ſender becomes bankrupt; the aſ- 
ſignees ſhall not take them back, 
though the perfon to whom they 
were ſent did not then know of 
their being Tent : but if the conſi- 
deration has not been recti ped, the 
Court of Chancery always inter- 


. poſes, 2239. ed” 


— BE 


3 


2d. Fraudulent conveyances are act of 
| bankruptcy.) His. and 2240. 
3d. All acts to defraud creditors, are 


Dold. ibid. * | 
out of the commbn tourſe of trade and 


ditor or creditors." ibid. 

- 5th. Aſent is neceſſary to complete eve · 

| ry contract. 2241. K Nr 

| Conforming to the ſtatuteg is di/char: 
by 5 G. 2. c. 30 5 Wirom all debts 

due or owing at the time of his be- 

coming bankrupt. But contingent 


miſſion, are not diſcharged by the 
« certificate. 2444. . 
A collateral, independent, ® expreſs cove- 

nant by an aſſignee of a leaſe, . to 


- charged (with reſpe& to ſubſequent 
breaches, ). by the afſignee's becoming 

| bankrupt, the aſſignment of his > 
fects, and his obtaining a certificate ; 
it was not a debt due or owing at the 

- timg'of« his becoming bankrupt ; and 
the aſſignor could not prove it as 
| ſnchy under the commiſſion. ibid. 


« 
„and 2446. 


rupt to ene of his creditors, in concert 
and combination to keep up the bank. 
rupt's finking credit, in order to pre- 
fer this one creditor and cheat others, 
is void (though it may not be an a& 
of bankruptey in itſelf,) and does not 
aller the Projerty of the goods: and 
TROVER will lie, by the afſignees, lor 
the goods, 2477 to 24882. 
| ha 2s 


C 


— 0 


Of London — incorporated with the ſur- 


eparated by 18 G. 2. c. 15. which 
latter ſtatute only difſolves the union, 
but does not repeal the 4th and 5th 
ſections of thfe former. 2133. See 
Surgeons. | wo 


Baron and em. 


1 1 


A wife ill v/ed by her huſband ſhall not 


be delivered to him, but protected 
| againſt 


4th. An inſolvent debtor nn not 1 | 
buſineſs, of phe 2 N cre- 


ones, not proveable under the com- 


indemnify the 1 is not dif. 


Es 
A fraudulent ſal of goods by the bank- 


Ks aClS_ or. e-c-cic-c-- 


goons of London, by 32 H. B. c. 42. 


A Table of the Principal Matters. z 
At elections to parliament. The offen- 
der diſcovering where indemnified. . 


2 Fai any inſult from him. 19901. 
"Yabeas Cor 17. e e 


A 


on from the Crown, | 
during ure, ſhall not excuſe: the 
hu from being liable to be ſued b 


ber creditors by, whom ſhe was ſupplied 
with neceſfaries. 2177, 2178. „ 


* 


Evidence of it. A marriage in a muſt | 


8 i2058, 2059. See page 


To reimburſ# a compounder & di 
flocks, "x half of Aas be d pal 


for himſelf and a perſon jointly con- 
cerned with him in the contracts com- 
TE not void by 7 G. 2. c. 8. 


$5. , 2069 to 2072. See Stock- 


Bribery 8 


Ai elections to parliament—ſee Statutes 
18 G6: 36 346) © 
At elections to parliament—Evidence to 


See Evidence, And again 
2276, See Evidence. 

At elections to parliament—The offen- 
der, diſcovering another ſo as to be 
convicted, and not having been be- 


fore that time himſelf convicted, ſhall | 
be indemnified and diſcharged of all | 


penalties and diſabilities: 2 G. 2. c. 

| = CL. 2286. : | 

ft. It is not neceſſary that the brigi- 

nal diſcoverer ſhould be the profecu- 

tor: he may be a witneſs. ibid. 
v. fra, 2468. * 

2d. Before that time””—relates to 


the time of making the original diſ- 
covery; not to the time of giving 


evidence at the trial. ibid. 

3d. A verdict alone is not a conviclion: 
it muſt be completed by judgment. 
But when ſo completed, it ſhall re- 
late back to the time of the firit diſ- 
covery. ibid. a 

4th. How a diſcoverer fairly intitled 
to his indemnity may be relieved. 

Vor. IV. 


[ 


ſupport the declaration. 2268, 2269. | 
2275, 


5 


| 


2 


1 
< 
- 
* 


See 2 G. 2. c. 24. 5 8. 
\ aſt, If ſued, he may plead 1 
- & debei, and give his excuſe in exi- 

| dence. 2469, 2470. 
2dly. A witneſs in a former ſuit 
brought againſt him was held the 
diſcoverer ; and that the proſecutor 


of that ſuit could not be conſidered 


as the diſcoverer. ibid. v. 1 ra 

(under 2468. Subdiviſion 1ſt. 

No 4 es for detention of the debt, in 
an action of debt on the 7th ſection of 
the above ſtatute. 2490, 2491. See 
Error. | 

Ofering money to a privy counſellor, to 
procure the reverſion of an office in the 
gift of the Crown, is a miſdemeanor 
at common-law, and puniſhable by 
information. This was an offer of 
5000/7. to the Duke of Grafton, then 
firſt Lord of the Treaſury, to procure 
the reverſion. of the office of clerk of 
the ſupreme court of the iſland of 
Jamaica which office is granted 
under the Great ſeal, and conſe- 


quently muſt be governed by the laws 


of England; and was not in the 
Duke's particular department. 'The 
attempt to induce him to adviſe the 
King, under the influence of a bribe, 
is criminal; though never carried into 
execution. 2499, 2500. | 
At elections to parliament—The act of 
2 G. 2. c. 24. does not make the 
plaintiff in the action the diſcoverer : 
nor =. 0 him as the diſcoverer, con- 
cluſively: It is not to be preſumed 
that he was ſo, without any evidence of 
it. Yet the Court will not fay, 
that the plaintiff in the action can- 
% not be the diſcoverer.” 


2505. v. ſupra (under 2286, and 
2469.) 5 


Boker. 


A perſon who, for brokage and hire, 


negotiates and concludes bargains for 
hacks, is a broker within 6 Ann. c. 16. 
95. 2104. : 


Xx Buildings, 


2504, 


080 re 


1 . . ES 4 a 1. 


| e 


| A. AER « « that no fra anger nor | 
a nll or 


* reigner ſhall uſe the c 
« within the city of Bath, except he 
8 made 7 of the aid city ;”? 
4 on a cuſtom © that no 
"Pp ae prion hath of right, uſed 


* orof rig 


« city ;”” is a good by-law. 1952. 
"Of the College of Phyſicians. 2186 to 
2203. See af ſcianc. And v. u- 
33. 


Pra, under 3 
A corporation by charter can't make by- 


laws mconſiſtent with the intention, or 
counterafiing the directions of their char- | 


ter, 2207, 2208. 


In the abovementioned caſe (r827 to 


1 1840 of the third vol.) the common 


council of Maidſtone made a new by- 
law confining the election of common 


couneil men to the fxty ſeniors of the 


common freemen 1 goo in all,) 
exchufrve of the r It was holden 
bad, and contrary to the intent of their 
charter. ihbidem. 


That any perfon or perſons (not being 


4 intitled to freedom by birth or ſer- 
& yitude) ſhould be thereafter admit- | 
* ted to it, upon payment of the 
«© PRICE or ſum of ten pounds &c, 
&« with the uſual and accuſtomed 
fers is a bad by-law. 2260 to 
eee. 
* Charter gives the power of making by- 
| laws, to the mayor and aldermen ; and 
the right of election of freemen and bur- 
geſſes to the mayor, aldermen and 
commonally. The mayor and alder- 


; 


12398. "See. Statues {11 | 


t ought to uſe the craft | 
« of a taylor within the eity afore- | 
% ſaid, except he be free of the ſaid 


men, with the afſent of the commonalty, 
make a by-law to exclude the commonal- 


ty. 2515 to 2521. 


$3 iſt. It was objected, - that the cor- | 


: poration has no 1 to exclude 
pe BY an i i hires ha 
arter has given them the 


4 —— 


the body, when 


| 


execution on a ca. a. and diſcharged 
| by the conſent . e 5 po 
action of debt upon the old judgment 
will not lie r aſt tim, #0 3. See 
Pleadi * '; 


7 WA 


A "of gr is 9 * ed to > keep the 
thin 


carrier, in reſpect of the premium, 


muſt make good the loſs, though not 


to 2302. 
But the reward 
tion to the riſque. ibid. 
He ought therefore to have more for 
carrying money or jewels, than for 
common ordinary goods. ibid. 


* 


| br. 4 or concealing that it is money or 
ewels, he is not anſwereble for the loſs 

| of them. ibid. 
A common carrier may accep ſpecial. 


ibid. He may refuſe to contract, in 
extraordinary es, without extraor- 
dinary terms. 2302. He ſhall be 


anſwerable for no more than he is told 
of; nor for what is concealed from 
him, and he is deceived : for, ex dolo 
malo non oritur actio. 2301, 2302. 


- Cafes doubted 02 denſed. 


Penfold, mariner, and five others, in Sir 

Jones, 197, 198. and 2 Salk. 589. 
Anonymous. See Reſcue. 2130. 

Sir Baptiſt Picks againſt Goats, denied as 


reported in 2 No. Abr. 703. title 
ported 


Aſter the defendant his Sat EU in 


delivered to his care, at he 
would keep his ozvn : but a common 


in fault, or even if robbed. | 2298 
ought to bear * 


If money or jewel; are ſent by him, de- 


Trial,“ pl. 9. but confirmed as re- 


1 ported in ro. Jas. 390. 2229, 
93. N. 


3 $1 ö 8 Oi 273 Yay 0 $5335 
Strange 145. To 1 


5 
+4 
: 


To bring up a 

in diſcharge of his bail, ſhall. not be 
granted, where ſuch principal is a 

Felon under ſentence of tranſportation, 
and actually on board a tranſport. 


2034. . 
Brought zy @ defendant, to remove an 
indictment; and a recognizance entcr- 
ed into, purſuant to 5, 6 W. & M. 
c. 11. 2 3. and the defendant 
convicted and fined ; and the proſeeutor 
' has received the: one third of the 
fine ; and then applies for his - coſts 
under the recognixance he ſhall not 
have both ; but ſo much ſhall be de- 
ducted, as he has received for the one- 
third of the fine. 2126. See Cofts. 
Lies on 8 Ann. c. 25. a private act, 
about bringing freſh water into Liver- 
pool. 2244. And the proceedings 
were quaſhed, becauſe the foundation 
of this inferior juriſdiction was not ſet 
Lies to a Welch guarter-ſeſions of the 
peace, to remove an indictment up 
into the King's Bench, (paſſing over 
the grand bas 2457 to 2460. 
The King has a right to demand a certi- 
orari, where the Crown is intereſted 
or concerned. ibidem. ; 
But to a common proſecutor (where the 
Crown is not concerned, but the 
King's name only uſed as of courſe, ) 
it may be either granted or refuſed, 
at the diſcretion of the Court. ibidem. 
A defendant can never demand one: he 
. muſt lay ſufficieat grounds, to obtain 
either a certiorari or a procedendo. 
Superſeded, guia improvide emanavit; the 
— ken . file; and orders 


75 


remanded; the certiorari heing taken 


Dabie , the, Principal Matters. 


ed eale in 1 Veuiris 2299 to 
2302. See 


principal to be ſurrendered | 


Commitment 
> þ& off fy ll m= . 


By two juſt des of peace, on the infar- 
mation 5 of an eccleſiaſtical 
judge, to have their af lance and aid, 


want to 27 H. 8. c%2o. g 1. The 
proper form und regularity of the cer- 
ficate and commitment were fully diſ- 
cuſſed; and particularly, whether 
ſuch requeſt could be made Before 
ſentence. 2095 to 2100. See Sta- 
N 


Common Cartier. See Carrier. 


Common: Commoner. 


For an overcharge, the commoner had 
anciently two remedies, viz. an 2ffixes 

if ſurcharged by the lord; a vrit of 
admeaſurement, if ſurcharged by a fel- 
low commoner an ation on the caſe 
alſo may be maintained againſt either. 
But he can not diſtrain, wherever 
there is coLOUR of right though he 
may diſtrain the cattle of a franger, 
or even of the lord, if he be totally ex- 
cluded by a cuſtom. He can not diſ< 
train a fellow-commoner's cattle, as 
ſurcharged ; where the number allow- 
ed depends upon the number of acres, or 
requires a medium to determine the 
proper proportion, or depends upon a 
collateral fact, or upon matter of 
judgment. 2426 to 2432. 

vet = Whether a Ke: has not a 
right to diftrain the ſurplus cattle of a 
fellow-commoner who is {tinted to a 

number abſolutely certain, and exceeds 
ſuch abſolutely aſcertained number. 
2431. But where the right of com- 
mon is for cattle levant and couchanty 

one commoner can not diſtrain the 
cattle of another, for a ſuppoſed over- 
chatge. ibid. | : 


Common Becoverp, 


Where void by 34, 35 H. 8. c. 20. the 
dor ee being tenant in tail, of the gif? 
of the Crawn, and the reverſion in the 
Crown. 2224. See Statues (34, 35 


Aa road 


away by 32 G. 2. c. 54. 
23242. 


act. 


A 


Xx 2 Condition. 


in a cauſe for ſubtra#on of tithes, pur- 


Contempt—See evacuees Dope, 


wn - — 


—— 


— . ˙ R an pr van. Av ew wes. 


. uf te Potts. 


Hor 1 ade 


Coudt tow: uot 
2 1's 145 8 N W \ 


A die may, in ſome caſes, 
conſtrued a linutation. ant to 9 1944; | 
See a N 1667 Kerne. Gan 1 


$ "$4 2 # £ 
I ** e 


1 Condition Precodenn, PI 5 
In reflraint of wink, wag to be 


= 1 1019 3190 


conſtrued with the utmoſt. ur and 
ſtrictneſs, in favour of at- 
tempted to be ſo reſtrained. | 


to 2057. 


— 


| Contralts, 32 1 
Executory' contracts for goods are not | 
within 29 C. 2. c. 3. $17. 2101, | 
2102. <p 
Converanee. 


* 


The ch of a conveyance ſhall be taken | 


together : and the ſeveral parts of it 
ſhall relate back to the r part. 
1962. 


_ Eonvit, 


Actually on hen a tranſport, ſhall not 
be brought up by certiorari, to be 
ſurrendered by his bail in a civil ac- 


tion. 2034. 


- Convittions. 204 


Upon eon bis deus, it is dockffary to ſet 
po the evidence that the court , 
judge whether the juſtices have done 
right, or not. 2063, 2064. 

Summary convictions ought” to be kept to 
proper degree of ſtrictneſs. 2281. 
v. ſupra, 1 53, 154 and 682. of 
vol. 1 & 2. 

On . c. 14. 9 3. © for the more 

TIE preſervation of 5%, in fiſh- 
ponds and other waters. 


Iſt. If it be not neceſſary that the 


| 


[- 1 — ju: 


ta the u 


F199? 


2055 bi 


gos 53 In: 2 


leaſt; mechſfary/ that it 5 


| | wy llt 1 
114 571 280 that ivBſhin 3 
2 — ontcon/onj of ener | 


| „ie radon oO Ax 


n £ 300) Bk fem = 40 


W. 199 ito 
us 5189 


| Blackwell — Lu fees 


den 
ement 
with reverſion to end: in fge. In 
12725, he ſurrendereſi ot the es of 
his wille In — e's will. 
In 1751, the ſürrender f 1524 was 


preſented; and he Was ted ac- 
t the t oll. it Aq; edged 
e that his admiĩſſion in 17511 was no 


4: revocation of his will made in 
a 3 1 For i g 0 
| e — in fee rei emained in 
him, after the e 17.4 · 
1960, 1961, 1962. W197 ek 
No alteration or change of 
cſtate happened upon. bie anon 
in Re idm. 191i) 
. he 1 relate beck * to 
e bd 


12 150 FE 
bt 4 1 * 


Conpojarion, cemintof. of: 


8 TWENTY years unimpeacbed Ale 


ſion of a corporate franchiſe, — _ 
ſhall be granted, © to ſhew | 
&« right the poſſeſſor holds 1 196% 
1963. 

But vnDER taventy years, every caſe 
muſt depend _—— its own 
circumſtances. 

Int a caſe 2 2 nineteen years, _ * 
months, where the circumſtances were 
very ſtrong in favour of the poſſeſſos, 
and ban thoſe who moved for the 
information againſt him, the court 
diſcharged the rule ith coſts. ibid. 

Recorder his duty and office. ogy to 
2008. See Recorder. 5 

An election merely colourable—1s as no 
election, and clearly void within 11 
G. 1. c. 4. 2008 to 2011. e 
tutes, Mandamus. 

A corporate officer elected under a man- 


damus purſuant to 11 C. I. c. + 4 | 


complaint to the juſtice muſt be 
made by the owner., 2281. 


\ muſt be ſworn in before the o 


' PRESIDING @t ſuch clefion, 2132. 
| A new 


Atem ub was 


II 


' 21havingt never ber 
1 Jury We a 
Iſt. — ether *. 


of a mayor de facto any merk On 
uſurper, in ſheen to authenti | 


Adly.) Whether, in a derivative. title 
. Fey Mond under colour of i title, is 
dt ont, io, Aa dict title 

k ji bid. notti 2s 1139 
before 


% +Tet forth, will let che. defendant in 
tb give evidence of a ſwearing before 
i bale preſiding E 
og, 3 ct was. ibid. 
* on can be obliged to le a member 
| a corporation, without his conſent. 
to 220. 
0 6 er can't ade by-laws i incon- 
altem with the drrefiozs or counteract. 
Fog the intention of their charter. 2208. 
| alt See Bye re 
Charter directs te bailiffs—IF 4 cor- 
poration chooſe only one; or one be 
Rs 57 by a judgment of ouſter ; the 
one alone enn not act. 2243. 
2 ſuch an intereſt in the mayor's title 
bo that, he ſhall not be per- 


CIA £44 


05 


4 
\ 5 . $ \ 


0 5. 2279. 
The point of limitation Sod in FW Min- 


chelſea cauſes 5 of not granting in- 
ee formations in nature of guo war- 


te vunto, after twenty years quiet 
4 poſſeſſion, (v. ſupra, under pa. 
* 94955 196 3. = Aritly adhered to, 
The} 244 2 52 3. ' 
_ Colts 
By an executor or adminiſtrator, upon 
15 He ſhall pay coſts, where it is his 
own fault, or laches: hut 
2d. He ſhall have leave to diſcontinue 
 -" evithout paying coſts, if it be a fair | 
tranſaction. 1928, 1929. v. ſu- 
HpPra, 158 N 
On Pee a rule to ſhew cauſe why 


"ah information in nature of quo war- 


Ae g abr" Principal. Matters. 


[ 


can't give . 2226 to 2233. 


plication 1 A and unrea- 
ſonable. & 1 nformation in 


Nature of Quo 3 ; * Cor- 


poarution, —_— 2 
„n | remanct. N to 2990. See 


Security for 3 g them, ſhall not be 
required of a e af ory ane. abroad, and 
having left as in England. 

2105. v. a, (under pa. 1026. 

Rule to 8 why hel ſhould 3 
be paid to the proſecutor, out of the 
money levied upon a forfeited recog- 
nizance. 2119. See Prafiice, Ke- 
cognixance. 

Upon a recognizance entered into on the 
defendant's removing- an /inditment 
by certiorari, purſuant to 5, 6 W. 3. 
c. 11. 5 2, 3. (made perpetual by 8, 
9 V. 3. c. 33.) are to be taxed upon 

convidian &c. But if the defendant 
has been fined, and the 2 has 


1 * 4 : 


received the one-third of the 
much ſhall be deducted out 7 the = 
allowed him for coſts. 2126. 
On à reference which takes no _ See 
FPradice, Remanet. 


Covenant, 


An expreſs collateral covenant * to in- 
„ demnify,” ſhall bind a bankrupt. 
babe See Bankrapt. | 


Damages. 


The guantum of damages, in an action 
of covenant, may be aſſeſſed by the 
jury, where the preciſe ſum is not the 
eſſence of the agreement: but where 
the preciſe ſum is aſcertained, fixed and 
agreed upon between the contending 
parties, that very ſum ſo fixed upon by 
the agreement of the parties is the 

_ meaſure of the damages; and the jury 


Debtozs 


Infolvent. 2120. 2127, See Priſon 


ers, Statutes. 


ranto ſhould not be granted; the E | 


1 Declaration 


% 


7 Table is the * Privat Mak 


: 1 all 17 25 ! | 

2 Ko WY — p p and take upon ch 
a 1 kr 1 | Grname 

to be delivered before the end of the | 

ſecond term + the attorney for the plain- | 

tiff is liable to an adio for his neg- 

le& ; but not to a ſummary proceed- 


17 155 + 21} 765 3 


+4 "Beth e 


| ing. 2060 to 2062. See Attorney, 
- " Pradiice, | Statutes, (4, 5 M. & nh 
7. 419 and ante, pa. 1788. 
By the zr. Where the proceeding is 
by bill, if a defendant is in court, 


either by being in actual cuſtody of the | 


marſhal, or by a volunt arance 
at any ' plaintiff's ec 
plaintiff is at liberty to deliver a de» 
claration by the by, againſt him, 
_ within the 2. term wherein the" -writ 
was returnable. 2181, 
Va ing from the proceſs, 241 7. See 
ariance. : bin bs Ne 
iſi—for taking good; the 
w_ be Heck ified. 2456. a 


Deed— 


Where the production of . in 3 
is neceſſary. 2484 to 2489. 


** 


" Devile 


To the teftator's fiſter Dorcas Wyler, 
for life ; and after her deceaſe, to his 
nephew Ambro oe Saunders and the 


heirs male o 


ſuch iſſue, to the heirs male of the body 
| 1 fer Dorcas Myles and the 
| e of their body ; remainder to 


Ambroſe Corrie and the heirs "male of 


Bit body and the heirs male of their 
body ; remainder to the heirs of the 
body of his nephew Ambroſe Saunders ; 
- remainder to the heirs of the body of 
his ſiſter Dorcas Myles; remainder to 
his kinfman'Robert Ekins, in tail male; 
remainder to his own right heirs: 
« PROVIDED, and this deviſe is ex- 
« preſsly upon this condition, That 
« gy 
<«< ſaid eftates ſhall deſcend or come 
4 unto & 
«« fore named, the perſon or perſons 
8 to whom the- ſame, from time to 


of the perfons herein be- | 


_ 


is body and the heirs | 
male of their bodies ; and for want of 


'1t thall happen that the | 


there is 0 dewſe 0 


; the. proviſo by Ambro 


alters, 


18 
* 


ee 
« the. 
T7 not. obere. 107 In 3 this proviſo, 


ut in a pro- 
viſo oa immec lately + Sek pro- 


22 aw. Plone Wd ia con 
| ON to Wham | 


the, are 205 
“to the perſon next intitled expect- 
« -ant upon the death of che watter,” | 


of the part waſted ; 1 ſo totiet quo- 
ties, on every. walle by 


"the perſon in 


poſſeſſion, without n of the 
next expectant. The teſtator died in 
May 1742. His THEN coheirs were 
his ſiſter Dorcas My les, and the, ſaid 
Ambroſe Saungers, the only ſon of Sa- 
rah Saunders, his other ſiſter, then 
deceaſed. - Dorcas N. kes entered in 
January 1747, and enjoyed till De- 
3 1756 z when ſhe died without 
ue. Ambroſe Saunders, then the 
Feftator's SOLE heir at law, entered, 
and enjoyed till O&ober 1765; and 
then died without fue ; having NE- 
'VER changed his ſirname nor ta 
name of ler he had, 1 in 1759, 
ſuffered a common recovery, to the uſe 
of himſelf in fee, In Fanuary 1766, 
Anbrofe Corrie entered, for breach of 
> Saunders, in 
not having changed his firname and 
taken the name of Wyhes. Adjudged 


unanimouſly, ,.< that Corrie, the re- 


1929 to 1944- 


precedent -; nor is it a conditional 
limitation. 1941, 1942, 1943. 

2d. In ſome caſes, a condition may 
operate as a limitation : 

1 ere is a deviſe over; or, where an 

eſtate in fee is given to an heir at 

law upon condition, and it would 

deſcend upon himſelf, on his own 

breach of the condition, tid. 


zd. In the latter caſe, a conditional 


limitation would be implied; al- 
though there were no deviſe over. 
ibid. 

4th. But after an eſtate tail, and E 
deviſe over, a limitation can no! be 


implied. ibid. 70 8 


ent of 


We is 7 "deviſe over 


the 


v od er he and 


„ mainder-man, had no 2 enter. . 


Iſt. This proviſo is not a action | 


As, where 


*. 0 of, (#s Principe! Matters. 


&« nor the heirs of tw crate th 
% on the an. that his ſaid truſ- 


; * tecsandtheir; heirs ſhoyldſtand ſeiſed 
4 of the 7 K 


5 premiſes to the only uſe and 
„ hehoof his ſaid two ughters and 
| de their heirs, | in manner aid. 


| court unanimouſly held— —- 
| it. That all clauſes and conditions 


blk. bor 42e deset eſtate in wills, in reſtraint marriage, 

4 tall ſhall ceaſe in and not | ought to be SY wich the 
"66 1 the whole,“ would be word i in f utmoſt rigour and Aridneſe, agai 

© | 1941.” | | ſuch reſtraint; and in "oi. 1 of — 
7% "This recovery, was well faffered perſon attempted to be reſtrained. 


2055 to 20 
2dly. That this | teſtator meant that 
his ſon's complying with either part 
- the alternative Hhould be 22 
formance of the condition. em. 
3dly. That the ſon did not incur a 
15 rfeiture, unleſs he ſhould break 
Both parts of it: and, conſequently, 
that he did not do ſo by marrying 
Lie as the ſpecial verdi& found that he 
id,) a woman who, at the time 
of her marriage with him, HAD a 
competent marriage portion ; but he 
married her wiTYO0UT any conſent 


A Amibroſs "Saunders, the tenant in | 
tail. 126 was fuffered before any 
advantage was taken of the breach 
of the condition. ibid. 
884 And one of the Judges 1 
to think that he ha his whole I ife 
for taking the name. 1943. 
To truſtees, upon truſt for the teſtator's 
only ſon, for life ; then to the uſe of 
: woman as thould be his ſon's 
wife at his ſon's death, for her life ; ; 
then of the iſſue of his "ſon's body, in] 
tall; then of the teſtator's own two 


b daughters, in fee: „ Pgoviper al- 


* ways, and it was his very vill, true 


or approbation of the truſtees. ibid. 


intent, and 47 10 eſs meaning, that in | To Coninge/by Harris, for ninety years, - 
4 caſe his ſai ſhould maxxy with if he (h long live; and after the 
„ any woman not having a compe-| determination of th Tor term, to the [- 
« tent marriage © wars OR without of the body of the ſaid Coningeſby H. 
the conſent an probation o the ſaid) ris; and in default of ſuch i 7 Sp 
truſtees, their 5 or 6 inf. & E. for ninety years, if ſhe ſo * 


* a CONDITION, for want of per- 
« formance whereof in every reſped, 
„ the ſaid lands c ſhould in 10 caſe | 
* be vgled in ſuch wife of his laid fon, 


to be executed in the preſence of | 
two or more credible witneſſes, firſt | 
had and obtained ; then his ſaid | 

truſtees and their heirs and aſſi | 
immediately after the death of his 
ſaid ſon, ſhould ſtand and be ſeiſed 
to and for the uſe and behoof of 
his [the teſtator's] ſaid two daugh- 
ters and their heirs for ever; any 
truſt, uſe, Oc He, notwithſtanding. ” 
And his will, true intent and mean- 
ing was, and he did declare, that 
the ſaid proviſo or condition therein 
before J mentioned was NOT 
intended by him, nor to be conſtrued 


or taken to be ix TERROREM ;, but 


lives, and to commence from the 
death of the ſaid Coningeſby Harris, 
he dying without iſſue ; and, ſubject 
to the eſtates and contingencies be- 
fore mentioned, to Roger Elleſton, ſon 
of the ſaid S. E. The court certi- 
fied “ That it was the clear maniſeſt 
« intent of the teſtator to give an 
&« eſtate tail to ſuch perſon as ſhould 
te be heir of the body of Coningeſby 

% Harris at the time of the death of 
& the ſaid Harris, and the heirs of 
e the body of the ſaid C. H. Which 


* intent may take effect as an execu- 
1 tory deviſe z ; and the freehold, in 
the mean time, deſcends to the teſ- 


« tator's heir at law.” And this 
effeftuates the whole intent of the teſ- 
tator. 2157 to 2162. v. ſupra (un- 
der N 5 


Rx 4 «6 [n 


* 


i l of of my on 115 
ese body 


Ht — 8 of ying the teltator's 
_- debt. 5 70 eral expences 


out of the? rents, iſſues, and profits of 


the deviſed premiſes, in aid of the 


--, perſonal eſtate, ſhall be er 


22766 to 271. 

» is now ſettled 5 that marriage AND. 
r chili is a revoration of a deviſe of 
= RI eſtate: but no caſe has yet 

marriage alone to be ſo. 2171. 


* The 097 Hay hi is the ſame, as to deviſes of | 


| land; and it has been ſo holden by 

. Parker, Smythe, Adams, Wilmot, De 
(Grey not ſo, by Perrott. ibid. 

— 4 will ſhall be conſtrued according to 
the intention of the teſtator, if the 
words will bear ſuch a conſtruction. 

Accordingly,” an imperfect ill worded 
will was conſtrued to carry an eſtate 
tail to all the grandſons of the teſta- 


tor { Layton) except William Lownats | 
Stone, the eldeft ; being the manife/? | 


intention of the teſtator. 22 50. See 
the caſe nex . this. 
The rule laid down in Shelley's caſe, 
„ „That when the anceſtor, by any 
gift, deviſe,” or conveyance, takes 


“ an eſtate for life, with remainder | 


* (mediately or immediately) 2 bis 

* fee, or in tail; the word 

4 heirs is a word of LIMITATION ; 

« and the eſtate, of inheritance ſhall 

„ weft in the b ; and the ex- 

1 pre ap cr oh is of no gfect; 
2% was neither doubted nor diſputed ; 

(though the regſon of it has long ſince 

dd eaſed; ) yet the queſtion © Whether 

„„ a teftator's MANIFEST INTENT may 

A 8 not control ibe legal operation of the 

% word heirs, as a limitation; and turn 

it into the deſcription of a purchaſer,” 

remains {till undecided, and depending 

in the Houſe of Lords in May 1776. 


23579 to 2582. 
a as Diſtreſs 


Of cattle. furcharged upon a common. 
2426 to 2432. See Commoner. 


. N 


4 2051. f kee Mater | 


bal that | ,c. 


—— to arge, are pn 


4 their ſervice has not 

a 5 reſign his commiſſion, at all 

times and under any e 

whenever he pleaſes. 200, 

And, cy; he is an 725 * Fele 
military la W d long as remains in 
their pay and ſervite. 2472 to 2477s 


th © 


Seitn 4 


Writ of poſſeſſion has relation to pe . 
though it be not actually ſed" out till 
after the death of the leſſor of theplain- 
tiff; yet, if teſted before bis death, it 
ig 19717. 
A regular judgment was fairly: 6btaihed 
againſt the caſual ejector; j the tenant 
having negleGed to give notice to his land- 
lord for which reaſon, the 1 
moved to ſet aſide the judgment. 
The landlord was an igfant; and there- 
fore could not” conſent to any iſſue. 
1996, 1997. 
1ſt. The Court held that the poſe ion 
ought not to be changed, where there 
had been no trial nor opportunity 
of trying, ibid. 

2dly. They thought they might add 
terms and conditions to the relief 
they ed to the infant. ibi. 

3dly. That the tenant ought to Pay 
the ct. ibid. 

4thly, They accordin gly ſet gſide this 
regular judgment and writ of poſ- 
ſeſſion; and ordered the tenant to 

ay all the cots: alſo, that the 

a dlord be _ defendant ; and 
not to ſet up any ſatisfied term, or 
truſt-eftatez and to admit that 
Z. T. was ſeiſed, ibid. | | 

Can't be maintained, contrary to the 
or, 's own covenant. 2209. See 

ce. 

A new trial may upon proper grounds be 
granted in cjectment-cauſes, as well 


ac in . $3445 > | 
Amend 


of Table of de Praha Aather, 


| : 2 —5 ee IN to be adh; 

a Ber than gugted, to malt record> wrong, or 
= e Nez is þ ee, deal juſti 24 b., Was n ro ” 
1 being barred: 2448, 2449+ Tr an dior for briberyat-an election ta 
Amendmm. parliament, on J, 8 Wag. _— - 

wes N iftion 6 of a Hen is cen "Irv of delivering: the: 

. ry, to - n title. | officer needs not 20 — Ie 
W hack at | ede for, the tima of it, 
wa 2 5 17 79 ˖ 7 FRED ar Fo 52 "hangs material to the ret ol 
„ 2 10 1 ie cer, 18 immaterial to: rows 1 pers 


- pation 


8 ee Ds | See « Brie 


* ir 2 
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Upon 2 judgment, in a na gu tam action on 


9 Ann. c. 14. r money won at 

Play and the e value of it: which 

ere was affirmed as to the re- 

coyery of the debt, but reverſed as to 

the damages and cojis. 2018 to 2022. 
See Gaming. v. infra, 2490, 2491. 

A Ons in {reland may be amended 

2156. 

If brought by a plaintiff below, the 
cCourt {upon reverſal) may give fuch 
Judgment. as' the court below "Pod 

have given: if brought b 25 
Fendani below, they can only reverſe. 
2156. In this latter caſe, 4 can 
only reverſe ſo much as the defendant 
below complains of. 2490. 
In an action of debt on 2 G. 2. c. 24. 
6 7. for bribery at an election to par- 


7 liament, (or in any popular action,) 


0 damages can be given for the deten- 
T of the debt. 


ray 2022. 
in error on a judgment in cjedment 


— in double the rent, 2 502. 


Evidence 


| Of a marriage in fa is neceſſary in an 
action for criminal converſation. 2059. 
And in proſecutions for bigamy. 
ibid. 
What ſhall amount to evidence of a mar- 
riage in fact. ibid. 
. dedufion may be given in evidence, 
in an action for money had and re- 


e to N ſs 21 34+ See 
. 


uld 


2490, 2491; v. 


fon. 2276. 


Wi the — of a od HEY 
ſary, to rt the plaintiff's = 


| a og, "ady to 2489. 


Production of it—ſhall not in criminal or 


penal caſes be required from the de- 
fendant, even though he ſhould hold 
it in his hand in court: but in aui 
caſes, the court will either rope — 
party to produce it, (after pi 
— though it E 
or leave his refuſal to the 550 1 
ſtrong preſumption. 9. 


Exceptions — See Bill of Exceptions, 
To general rules—what exceptions are 
implied. wor to 1990. See Re 


 manet, 


. 


ehe. 

In covenant againſt an executor, the 

judgment muſt be de vouls teſtatoris. 
2155, — 755 


Fafoz. 


Where a bill of lading is indorſed general. 
ly, and nd rs ae l. as being 
his owwn property, the queſtion turns 
upon its being a fair tranſaction, bond 

fide, upon a valuable conſideration, 

and without noticez or its being 
fraudulent, and a contrivance to cheat 
the principal. 2051. 


Fit. 
Preſervation of it in fiſh-ponds and 


other waters. 2279 to 2282. See 
enen Statutes ( 5 0 3: c. 14.) 


Fiſhery 


[ 


4 (aid Sir Thomas his damages afore- 


Abere 
e a 
n facie 


— 10 Deere 1 
ion 


is againſt any excl 
— 20 ive t may b w, er 
L ee 
climer of it. — 


In private rivers, not navi 


lon the lords of the ſoil on each 
* icy , ory 


Foxfelture 


| Of « public © office concerning the admini. 


Fration-of juſtice—non-attendance is a 


— of forfeiture, if wilful ; but a | 


ctr an an ance of abſence of a re- 

corder — ſeſſion, without any 5. 

Sgravatiag eircumſtance, is not 
1999 to 2008. See * | 


Saming. 


gIR 6 Frederick late of We: baue 2 


in the county of Middleſex, baronet, 
was ſummoned (in C. B.) to anſwer 
to Andrew Lookup, who ſued as well 
for. himſelf as for the poor of the 
_ pariſh of St, Paul Covent-Garden. in 
the county of Middleſex aforeſaid, in 
1 he render to the poor of the 
pariſh aforeſaid, and to the ſaid An- 
i drew & c. The declaration charges 
the offence to have 1 
% At Weftminfter aforeſaid. 
Jury — ts — TX debt to be 
-oxring to the poor of the ſaid pariſh | 
and to the ſaid Andrew ; and aſſeſs 
his damages by reaſon of its being de- 
{tained r. The judgment runs thus 
It is conſidered that the ſaid An- 
c, drew, who as well Oc, and the 
« ſaid poor of the pariſh aforeſaid, | 
4 do recover c.“ 
« ſidered that the faid Andrew, who| 
c As well Sc, do recover againſt the | 


t faid, to He. and alſo 55 J. 195. to 
« the ſaid Andrew Who as well c, . 


* 


« It is alſo con- 


2— 3 


, it be-. 


1 2 c s 
| Z 


-i On error by 


27s e 


the rer 


Cn 


—— — 


here, for the encregſe, 2 
. N 
% affirmed, as to recovery of the : 
4575 but 8 the damages 
; 2 „ . 2018 to ea. 
| 1, Obje&ion Was, that the pariſh of 
St. Paul Covent-Garden don't ab- 
pear to haye 1 2 concern in this 
e 3 ROE being laid at 
min wer. It is go 
after verdict. 725 ee, 
2d. A wrong venue. Anſwered, by 
44 G. 2. 6. 18. 3. Bd. 
3d. The judgment is that the /aid - 
0 Pn 2, AND the ſaid Poor ſhall 
6 recover: wheres the 9 Ann. 
4. . s © the igformer 
& ſhall $4 9p e It 
may be either way. ibid. 
4th. A common informer can not 
| have damages for the detention of the 
debt, nor (conſequently) coſts of 
increaſe founded pon fuch damages. 


Anſwer. The good part o 
jud ent may fe , 5 105 


reverſed. ibid. And it was 
accordingly affirmed as to the re- 
covery of the debt ; but reverſed as 


to the damages and coſts. 
You Fever, ai 


Sieaning (02 Leading) 
The right or privilege, by law or cuſtom, 
of doing it, muſt be exerciſed under 
proper circunftances and_r. IO 
1926, 1927. | 


2032, 


Great Seal 


Refgned by Lord Camden ; delivered to 

Charles Yorke ; and, on his 
death, to Mr. Baron Sm Nabe, Mr. 
Juſtice Bathurſf, and Mr. Juſtice 
Afton. 2506. 


| Habeas Cozpus. 
UED out by a huſband, againft his 


wife Friends, to obtain his wife. It 
appeared, that he had uſed her ill; * 
| ; * 


4 Tae of te Propel Mates. 


rover her _ 
| but left! her at Her Ak liberty, 


boy OE og 

Edin for not repa p_ high-ways 
hae formerly been taken rictly: but, 
of late, vie greater latitude. ' 2092. 


Statutes relating to ublic high-ways— 
timber carriages * ſtone) laden 


with only one Y; engle piece, are except- 


10 011 To 


ed out of them; though not out of 


turnpike road acts. 
Statutes. 

The, ute reducing into one, the ſeve- 

ral former made for amending and pre- 

ing them (7 G. 3. c. 42.) directs 

(in ſect. 1.) annual liſts to be made in 


2200 See 


; Sept m_— at 4 ochial aſſem- 
* .. Who are the be een conf conſti- 
Tuents © lat aſſembly, io that their 


_abſence would invalidate the aQs of 


"the aſſembly? 2454. See B 


(7 6. 3. 6. 42. 1. 


The He ws of them hes, of common 


on the whole pariſh ; but if 
2 a bit fie in tuo diftin# counties, an 
iulletmen may be brought againſt 
that part of the pariſh in which the 


Fen ond lies. 2511, 2512. 


| Houſe Watches— 


71 ; than the value of y pounds, 
Low where than at Newmarket or 
lack Hambleton, ) are prohibited by 

13 G. 2. c. 19. 5. 2433. 
If A. and B. run a match for 25 J. each 
fide, this is a match for 50 J. although 
A. gave B. 5 l. certain, beforehand, | 


50 run it. ibid. 


Hoſpitals— 


The Governors are not rateable to the poor 
rau; nor the ordinary ſervants 5 nor 
the poor themſelves : but officers, who. 
have diſtinct apartments for them- 
ſelves and families, may be rated. 
None can be rated, but ſuch perſons 
who may be conſidered as occupiers. 
22435 to 2442, Hoe Poor-tax, 


- Ki on 
oy (rar) mat 


Aang twelve 22 on 1 7. 1. 
. 22. 5 5. quaſhed; becauſe ſeve+ 

ral defendants were Joined | in one in- 
e e Pay ; 

T I. fiat. 2. c. 5. againlt a. 
perſon encouraging and 4. by 
Shouting and uſing expreſſions to in- 
cite, as principal in the ſeeond de- 
— 2073 to 2086, See Riot. 

bjections in arreſt of judgment, 2086. | 

and over-ruled. 2084, 2085, 2 

See Riot. 
1f. Not ſhewn that the judge war of 

the quorum. ibid. 9 

 2ahy. No our ns upon the re- 

— | 

34h. Non nf by whom the juſtices 
were a ibid. 

5. Three — indeed: non con- 


E | 
ibi 


For not — 


ra _— and com- 

mon King. A2 PROM 

the — of R. is the — of H. 

in the county of Middlfex, towards 
and unto Breufird ; and chargin 

„ that a — of the ald 

igh-way, fituate in the 

. aforeſaid in the ſaid 

of Mi ddlefex, leading from 

ix the ſaid Hamlet 


1. 2 


3 — 


« R. Place-Houfe 


| © of N. to Stroud-Gate in the fame 


„ hamlet, in the faid pariſn of H. 
* containing c. was out of — 
« Ce. Oe.“ 2090, 2091, 2092. 
V. Leading from a ham, is a ſi 
deſcription of its beginning. — 
2dly. There is no incon/iſtency en 
the firſt deſcription, and the de- 
ſcription of the part out of repair; 
though R. Place-Houſe and Stroud- 
Gate are both deſcribed as in the 
"_ but the high-way is (in the 
: beginning 


ra of the \Prinvipu! Bee. 


7 D0n 


on motion 
2116. 


For _ e ng 
8 muſt be demurred to. 


GEE 
2 Agauaetiuch PART of 

" ns lieb in | fue cms 5 han 22 

- whole pari — to lie within #wvo 
diftin@ counti m7 3597 2513. See 
A pos 


Intozmation. . 4 
The - v3 not grant an information 


- for a miſdemeanour, upon a motion 
„E: by the Attorney: general on be- 
of the Crown ; becauſe, if the 
Attorney-general thinks that it ought 
to be granted, he may grant it Him- 
felf. 2090. v. ſupra (under Pa. 

5656.) See Praftices :. 

Granted againſt a pariſb-officer (over- 
+. Teer,) for procuring a pauper-man of 
another pariſh to marry a pauper-avo- 
mas of his own pariſh, with child of a 
.  bgflard; in order to get the baſtard 
ſettled in that other pariſh. 2106. 

F or attempting to bribe a privy-counſellor 

* - 45100; e a reverfionary patent of an 
office grantable by the King, under 

the Great Seal. 2494 to 2501. See 

* Hribery. 

Far a miſdemeanour—was amended, the 
day before trial, by a fingle Judge at 
chambers, on hearing both fides, but 
without conſent” on the part of the de- 

en ſendant: and this was holden to be 

_ allowable and regular. The amend- 
ment was by . ſtriking out the 
word vhberever it occur- 
E 
ond , nnr, 2539 to 2533, and 

* t 2 TH 2 

56s — y be exhibited 


the King's Solicitor neral, dur- 

= the — of the office of Attor- 
2555» 2556, 2575 to 

Rog > wit ut ſuggeſting 


2277 
ſuch 


d S112 Degzind nol 


Yufogmation in nature of Quo Mar⸗ 


tanto 
Shall not be granted, nor even a rule to 


Era indifement}- de- 
_ a leading —— hamlet | \Qujet> uni e, of a 
garde rate Franchile. 962, 1963. Bur 


| 


gb way=indy" be] 


inſerting inſtead of it _ ; 


| 


(ſhow! cauſe}5'! after! WITT YTARY 


"within twen years, every caſe — 
ſtand upon ED 2 own purticulayc cir- 
cumſtances: of which length of time 
may be one amongſt others. ibid. 
And if they are very ſtrong in favour 
of the poſſeſſion, and againſt the ap- 
rr the rule to ſhew cauſe may 
diſcharged with eoftr.” 196 «4 


1 The above limitation was co nfirmed. 


The diſcretion of the Court · is to be 
guided by the cireumſtances: Wenn 
of time 18 one of chem. 2022 to 202 
2121. But the length of time (ſix 
years and one half) was not taken 
into conſideration in Richard Ward. 
roper's caſe; becauſe his title to _ 
franchiſe was clear. 2024z 2025 
It is contrary to the truſt repo 
the Court by 9 Ann. c. 20. ( which 
was intended for ſpeeding * — 
and to quicken t 1 . uſurp- 
ers) to give leave to private informers 
to make uſe of the Aing's name and 
ſuit, to call the validity-of-a franchiſe 
in _—_— when ſuch private per- 
ſons apply it under yery unfavourable 
circumftances, 2123, 2124. 
The previous condu# of ſuch private re- 
lators ; their motives and views ; and 
the conſequences to the corporation 
and to thoſe who may hold rights 


dependent upon the validity of the 


right attacked ; may be a good ground 
me am to grant an informatiog, 


If _ defendant fails in th title he = 
= up, judgment muſt be for the 
Crown. 3 ſhew a complete title 
inſt the Crown, at ffs and can't 
dart from the title he has ſet up, 
er it has been found againſt __ 
Nor can he plead ſeveral * 
any one material ifſue is found for 52 
Crown, the Crown muſt have judg- 
ment: but the King has no re- 
. ceſlity to traverſe * more than 
the title by the defendant; nor 
ſhall the defendant have a re leader, 
after a verdi& found againil him, 
2145 to 2147. 
But if before trial he Above that he 
has * upon the weaker of e 
defencey 


* 


» A Which he had, he ſhall have |. 


1 Proper 7 to uit it 
by" W gs the rungen, wit. to 


withdraw his plea and plead. de novo, 
on payment of coſts, pleading ſoon, 
and taking ſhort notice of trial, and 
the pro 
oy - novo. 21 5 
bailif alone can not do corporate 
„acts; if the charter direts two. 
2243. See Corporation. 
Can not be gugſbed on motion, though 
0 both parties conſent: but the Court 
will 4; ela. the  recognizance, if both 
ſides d ſire and conſent to it. 2297. 
Shall not be granted, after 20 years quiet: 


kae, 2504. „ fre, 1962, 


1963. 
The day of making the rule abſolute for 
an information, is the period of the 
Lua, of the 20 years. hid: | 


*T+ 
. 
3 o 


1 


Infozmatſon, qui tam &c. 


The informer can not compound but by 
conſent of the Court: (by 18 Elia. 

F. 5, 9 3s 1929. 

On — was 10 compound, the Ki ing's 
moiety was ordered to be paid into the 
hands of the maſter of the Gras aſs 

— ine uſe of the Crown. * 


Jngrofing— 


| Bree 5 & 6 Et. 6. c. 14. f 3. for the 
- offence 3 and 94. for the puniſhment | 


m_ 


s 


-Jan-keeper 


Is not (quatenus inn-keeper,) within the 


une 2067 to * 


+ m 


| Intereſt— 


On a writ of exrox brought i in the Ex- 
chequer- chamber, upon a judgment 


in this Court, and an affirmance of the [TS 


judgment, and a ſcire facias againſt the 
bail in error, they uſed all — 
of delay; ſo that the intereſt of the 
ſum xocovered exceeded the ordinary. 
cofls : the Court ordered the maſter 


to allow intereſt from the time of the 


41 Jubi rb Nr Mae. 


þ 


utor's hagings Aae to | 


- 
* 
% 4 


affirmance 212810 We d under 
pa. 1097.0 gal 589] 22 5dr! : 
Vier 


” 8 1 8 en 20 
5 Aae Figs: 2 vads © 
Neods not to be joined upon the record, - 
upon proceedings of wer anal germiners 
or gaoFdalroerye: 2085, 2086. 
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Judges met 


May be appealed from, to the Court 3 
but are valid, if ed in. If it 
becomes neceſſary to inforce a Judge's 
order by attachment, there muſt then 
indeed a previous motion * 0 
make it a rule of Court.” 2566 to 
2574. See Amendments 28 


Fee ee 
5 * 2 *. * "I. 


Judgment | 
In Ireland amendable here in England. 


2157. 

De bonis proprit ibid. See Covenant, 
Executors, Leaſes. 
Was entered up, for the defendant 4 
as of the term evhen it was pronounced; 
at which time he was live, bur is 


ſince dead. 2277. | 5 
Of owfter againſt a mayor, by default, it 
aſide, and corporators let in to de- 


fend his right (upon which theirk 
depended,). at their own erpence. 
2279; See e en + IG 


„ 
CY 4 
4 


Inferior ones muſt ſhe thai they fave 


i juriſdiction. 2241. See ne 


"Juſtification 3 
Of : a tre — accidental involuntary 


treſpaſs may be —— A , 
* 


one can not. IE 


1 1 LL 3413 ny 
" Is $41.5 If 

7 
King's cin e, n 


1 R Fletcher Norton quitted the bar. 
Mr. Wallace appointed ech 
n 2297. 


8 


„ X 
| * m © * 7 
„ „ 4 8 ** — 3 


His executors were not named in the 
covenant. 21 54. 


PET uche Inne. 


YZ 


- Leaſeg— 


© By he Miter of thi ill 64 12 Car. 
2. No. 49. 1975. See Rolls. 
By governors of colleges in Ireland —muſt 
reſerve more thaw 1 moicty of the true 
Value, at the peril of the lESsERE. A 
leaſe made by the provoſt of Dublin- | 
Kollege did wot reſerve more than c. 
But the provoſt covenanted for him- 
elf and ſucczſorr, to warrant it: But 


This leaſe is void. 2157. 
24. Whether the 


voſt's covenant would have 
und his executors. ibid. 


3dly. If i cb would, Fog judgment ought | 


_ 2d. If it was not, 


not to be them de boni: Pro. 
Pros. 


The owner wy a Kouſe and brewhouſe | 


enters into nerſbip; aſl one 
fifth to his . wa 
that the r ſhall refide in the 
houſe, and that if he himſelf dies, 
his executor ſhall renew the leaſe to 
the partner. He can not maintain an | 
ejectment againſt the partner contrary [ 
to his own covenant, (2209. 
An acceptance of a new G00 leaſe is an 
" implied ſurrender of a former. But if 
5 he new leaſe does not paſs an intereſt | 
according to the contract and the in- 
tention of the parties, it ſhall not 
erate as a ſurrender of the former. 


1980. a, 221 3. | 


oy my 
- 


Letters. 


BS. Whether oft maſters are chli ged to | 


di ver them out, within poſt-towns ; 

. er whether they mult be ſent for. 
2149 to 2153. 

But, clearly, a poſt Wer hs demand 

©. mare than the ſettled rates for ſending 
them out. ibid. 

Nor can he depart from or retraQ an 
eſtabliſhed u/age © to deliver them at 
+ the houſes.” 2153. 

1 been ſince ſettled, in C. B. ge- 

_— t that in all poſt-towns, the 


66 


% af the houſes of the inhabitants, on 


-maſter. is bound to deliver them | 


r che — poſi 


| - Gy 
W 575 


The courts Jean, fs: EN in Sour 
of liens, in caſes where there is either 
4 An wry contra © 22217. 

Or ied one; from the 
5 of tr 
ibid. 


or the manner of 
3dly. Or where the defendant his 
acted as a fader. ibid. 


But where perſonal credit oy edict | 


upon, there is no lien, beyond that 
which 1s given by the. general tile of 
law: 2223. 

A packer, / being in the nature of a 
fador, is intitled to a N the gee 
neral balance. 24432. 


Simſtarion + 


Of * 
Conditional 9 it is; . in 


what caſes it may be implied. 1929 
to 1944 · See Deviſe. : | 


Of informations in nature of que 

_ evarranto—was unanimouſly fixed to 
twenty years. 1963. See Corpora- 
tion, Corporator. 

This is analogous to the Emitation' of 
writs of formedan, and entry into lands, 
and alſo of dormant bonds, writs of 
error, bills of review, redemption of 
mortgages, and proof of poſzfion up- 
on bringing efcments. 1 


| Literary Property 


Fully diſcuſſed. - 2303 to wy See 
Authors, 


London. 
The Court can not take judicial notice of 
the cuſtoms of London. 2032. 
Calling a woman * «vhore,” in London 


is actionable there. 2418. See Pro- 
Bibition. | | 


Mandamus 


_ > & tbe 


107 f 1 


: . 
7 >» * % "4 * 2 
„„en inne 


oO the jufticer-and clerk of the peace of 
T Derbyſhire, to regiſter and certify a [ 
* purſuant to the 


diſſenting meeting 

toleration- act (1 
1 8.) Was granted. 

To reftore a recorder. 

See Recorder. | 
On 11 G. 1. c. 4. f 2. ſhall be granted 

after an election in fad, if merely co- 
lourable and clearly void: for, the 
words * xo election” mean no due, 

gal, valid election. 2008 to 2011. 

| preſent caſe was this The per- 

fon elected mayor, was an officer in the 
army, juſt gone to North-America, 
without probability of returning ill 
after the year would be expired. 
his election was holden to be merely 
colourable, and clearly void. ibid. 

The mandamur-act (9 Ann. c. 20.) was 
intended for ſpeeding proſecutions, 
and to guicken the removal of uſurp- 
ers. 2122, 2123. See Information 
in Nature of Quo Warranto. 

A return to a mandamus © to admit, or 
„ ſbexy cauſe to the contrary,” may 
ſhew one, or more, or any number of 
cauſes ; provided they be conſiſtent. 
2045. 
0 
« That he had, on ſuch a day 

„ (which was a little more than four 
& months before the amotion) DE- 

„ pPARTED wirh his family from the 
& borough and it's liberties, and in- 
4 7irely left the ſame, with an inTENT 
« to ride with his family, for the 
& future, . elſewhere; and did from 
& that time to and at the time of his 
« amotion, continually refide out of 

„ the borough and its liberties ; con- 
ie trary to the duty of his office: and 


| & for this cauſe they removed him.“ 


& M. ft. I. c. | 
e 
1999 to 2007. 


This return was diſallowed: this was 


not a total deſertion. 2088, 2089. 

To go to election, under 11 G. 1. c. 4. 
94. The /wearing-in muſt be before 
the officer then preſiding. 2132. 


If a perſon has a RIH, without any 
other ſpecific legal remedy, a mandamus 
be granted to him. 

| 16 


2180 to 


_ an alderman. Return— |} 
h 


} 


| 71 5h 1 M FY | 


2191. V. ſupra, 1045. 1266. 1659, 
x | 


To grant probes“ oh a will—A « 6 / 


pendent concerning the validity of 
* 8,3 goag! ee e 


Mariner. 

They may all join in a ſuit for wages, in 
the 223 2. in that 
court, the />ip is liable to them, as 
well as the captain. 1948. And 
that court has juri/difion of their can< 
tracts made in the quite ordinary way; 
though it be in writing, and made af 
land. 1950. 

But if the agreement be ſpecial, or un- 
der ſeal, a prohibition ſhall go. 1950, 
I95T. 3 

After ſentence, a prohibition ſhall nat go, 
unleſs the want of juriſdiction below 
appears upon the face of the proceed- 
ings. 2037, 2038. See Prohibition 


 Marriage— — 

All conditions in reſtraint of it ought to be 
conſtrued with the utmoſt rigour and 
ſtrictneſs in favour of deviſees attempt- 
ed to be ſo reftrained. 2055 to 2059« 

Alone—is no implied revocation of a, des 
viſe, either real or perſonal: at leaſt, 
it hath not yet been ſo holden by any 
caſe. 2171. 1 

But many and having à child, is ſo as 
to perſonal eſtate; and, it ſeems, to 
real alſo. ibid. See Revocation, Deviſe. 

All marriage: contract are to be looked 
upon with a jealous eye. 2230. 

Such as are in reſtraint of marriage 
illegal and void. ibid. to 2234- | 

The following one is of that kind I 
„do promiſe Mrs. Catharine Lowe, 
&« that I will not marry with any per- 
&* ſon beſides berſeif if I do, I agree 
ce to pay to the ſaid Catharine Lowe 
4 1000 J. within three months next 
&« after I ſhall marry any body elſe. 
“% Witneſs my hand and ſeal Oc. 
& Newſham Peers.” ibid. | 
1ſt. It is not a contract « to marry 

« Catharine Lowe.” ibid. * 
2dly. Nor is it mutual; neither does 
her acceptance of it make it mu- 

tual and reciprocal. ibid. 

| | Marchal. 


— 


* i 


5 2 3 .  Warhal. P "Ir 

"Vina e offender; being in the 
marſhal's cuſtody, to. 2 

the uſual place of ſuch execution is St. 


Thomas a Waterings. . 2086. 
miment, tenure, and oath of the 


EE: 0 


pointment of a new marthal, for the 
recaption of priſoners. 2185. - © 
On the appointment by the Crown of a 
ew marſhal, purſuant to 27 G. 2. c. 
17. 5 2: the old tigſaver, who had 
been appointed by the late marſhal, 
were not required to give larger ſecu- 
_ Fity than they had given before. bid. 


Walter of the Rolls See Roll. 


Mandamus 
1 to the toleration- act (1 V. 
v. 


A. ff. 1. c. 18.) 1991, 1992. 


Mandamus 


Mutual Dedts9—Sce Lien, Set-, 
2 Wl Satutes. 
It is agreeable to natural equity, that 


each other. 2220. 


Pofitive law firſt provided for it, in the | 


_ caſe of bankrupts ; and afterwards, in- 
completely, by 2 G. 2. c. 22. f 13. and 
8 G. 2. c. 24. G 5. 2221. 

But, of late years, courts lean 


de of liens. ibid. Sce Lien. 


on the 


Py n 


New Trial 


L 


2183, 2184. See Statutes. 
order made upon the ap- 


to regiſter and certify one, | 


; 72128 — of damages ſee Ver- 


In an action for a malicious proſecution— 
want of probable oy was objected, 
but not verified. It is gſential, as 
well as malice. See A@ion for Mali- 
ious Proſecution. 19714. 
After two concurring verdicts, moy be 


. granted ; upon /#fficient circumitances : 


E 


cioſs demands ſhould be ſet off agaiaſt | 


It i be granted in ejeetment-caſcs, 


we 


For want of declaring within time, in 

\ treſpaſs yu everal defendants, 
ought to be joint; not ſeveral, one 
for each defendant. 2418. ; 


May be ſer afide, upon proper grounds 

| or y 8 as where a judge 
at niſi prius nonſuits a plaintiff, aad is 
miſtaken. 19865. ee 


Aulance 

Indictments for nuſances are not quaſhed 
on motion : They muſt be demurred 1d. 
2116. 5 | 5 


— 


, 


>, 


Obiter Sayings— 
VEN of the greateſt judges, are not 
to be depended upon, 1f contrary ts 
deliberate determinations. 2068 . 
Orders 


Of ſeſſions guaſhing a poor-rate, upon an 

appeal generally, withoit giving any 
| reaſon why they quaſhed it—is a good 
order. They are not obliged to ſpecify 
their reaſons. 2103. 


| Of ſefiions—declared a priſoner nn 


ole on 5 G. 2. c. 41. becauſe charged 
with an outlawry; and remanded 
him. This negative judgment is a nul- 
. 2120, 254%. ; i 
May be talen off the file, and remanded, 
| where excluſive juriſdiction is given 
to the juſtices of peace. 2522. See 
Certiorar.. . . 25 
Quaſhing a poor-rate made on the go- 
wes. of 55 Bartholomecu's Hoſpital. 
2435 to 2442. v. ſupra, (under pa. 


1063.) And ſee Hoſpitals, Poor-tax. 
| D2ders 


A Table e — Re 


. gthly. E 
the peace | 
. "the" 9 

q: though: there: be; ns gde fares 
Force is no? the criterion, on which 


* % * E 
e, HOTTEST 
* . 


"Obs a d 


84 the” quarto edition, of my Sede 
ment-Caſes. 


1 "2 ande“! | 


| - Outlatory, 
| The defendant mas outlawed, ales ane 


viction upon two informations for cri- 

minal miſdemeanors. © Reſolved— 

1ſt. The defendant ought not (unleſs 
under very particular circum- 


ſtances,) 4 "come in, gratis, in | 


Proper perſon, at the return-dzy of 
t. utlagatum He ought re- 
3 to come in cuſtody of the 
fherifh by a return of © cepi corpus. 
2531 to 25 * a 
2dly. Outlawry in criminal caſes 6 
ers perf 2 outlawry in civil 


ae to Grape © "> 


erence conſiſts, 


4thl Be ore 3 Ann. A writ of error 
EE ich be caſe was held to be 
y ex gratid, 2550. But ſince? 
* it ought not to be denied, 
in caſes under treaſon and felony, 
where there is probable error : 
which the Attorney-general ſhould 
” Examine into, before he grants his 
| fiat. Such fat is previouſly neceſ- 
. fary to the pgs 5 the writ of 
error. 25 50, 25 | 
Sthly. But in = treaſon and fe- 
" buy, the King's pleaſure © to deny 
© the writ” is concluſive ; be the 
error ever ſo manifeſt. 2551. 
; Gehl. Since 3 Ann. It became an 


75 queſtion, in all crimes 


r treaſon and felony, © Wuar 
I an . * And Vnce that 
time, the court has not given way 
to trivial objections, though con- 
feſſed by the attorney- general. ibid. 
qthly. Such an information may be 
mou ht by the King's Solicilor-ge- 
ne 7 without ſugge 5 

& office of Attorney-general 1 is Va- 

« cant.” 2553 to 2555. | 


** Proceſs of outlawry {: lies upon 
= va of this kind. 2556, | 


Ves V. 


ing ** that the . 


% 


Pnce committed againſt 
1 AN to 
even 


— — 


the proceſs of exigent was — 
at common- law. 2558, 2559. 


rothly. Proclamations were not nec 


ry they are not required, in 2 
caſe, either I common-law, or "of 


D i they — 25 been 3 


cee commanded.” - 
__12thly. The. e wes retwined 


2563 


ee them is tu logſe; be- 
ing only © I have cauſed public 


. 66 cle to be made, in 


orm as 1 am within 
ibid. 


% manner and form 


to be “ at my County-court held 
Wat the Three Tuns in-Brook- 
&« ſtreet near Holborn in the county 
„ of Middleſex :”” and the other 
four, „ at my Count court 
6 held at the ſame. er., ; "by this 

return, it is ſhewn, and does. 72 


pear, - (excluſive of the requiſite 
techmcal ſorm,) * that, this. Coun- 
« ty-court was the *County-court 


„ Middleſex, and not of any 
«© other county;  and\alſo-«6 that 


. & Brook-ſtreet-mear Holborn lies in 


of Middbſex.” 


ce the county 
2560, 6 


13thly. But 4 TECHNICAL FORM of 


words, in the deſcription of the 2 oun- 
ty-court at which an outlaw is ex- 
ated, is requiſite : vis. that after 

the words « at my Cdunty- court, 
ſhould be added the name of the 
county; and after the word « held,” 
ſhould be added © rox the county.“ 
to 2565. The authorities 
&« that ſuch words are formally ne- 
ec ceſſary, begin from 7 Fac. 1. 
as to the former expreſſion; and 
from 18 C. 2. as to the latter. 
2565. 1 15 


14thly. For want of theſe technical. 


words, the outlawry was avxRS- 
ED; as the authorities were on the 


favourable fide, in a criminal eaſe 


highly penal : though it was ac- 
1 that there is neither 


law, reaſon, nor common ſenſe, in 


* _ aug chat it daes 
dS: moſt 


wol manifeſtiy appear upon this 
5 % tion was of, and holden for the 
county of : Middlfex.” : 444 ; 


- 
r * 
9 


Were he his a lien for the general ba- 
Their obligation to et ir high- ways. 
igh-av, . | 


2511, 2512. See 
1 Parliament. 
The precept (under 7, 8 W. 3. 6. 25. 
F 2.) ought to be drifted to the re- 
turning officer. 2270. I 


— hw << 


- 


Ws ot 
bbs a « 


- 
£ 
4 


” 


record, “ that the court in quel- } 


FE 


2 Table of the Principal Mat mY : 


They can not, by their by-laws, legally 


reſtrain the numler of fellous. 2197 
to 2201. g 15 F wins oo a 


. 
4 


? Pay os # 4 
, "= — % ” 
* 
, G 
BPlay— 4 85 NY 


Qui tam ation upon 9 Ann. c. 14. | 2. 
| for money won at play and its triple 
value, how ta be brought, and what 


| Pleadlng 
To an information in nature of a que 
Evarranto, where a defendant has Two 
titles. 2143 to 2148; See [nforma- 
tion in nature of Quo Warraiin + 
Matter of fubſtange muſt be pleaded but 
matter of inducement only may be given 
in 2 upon the general iſſue. 
2409. ; . | 
So may the matter of an exemptiny provi- 
eo contained in the ſame ack of parha- 


The TIME of the delivery of it to the re- 
turning officer may be material to be 
= in an action againſt the return- 


ing officer himfelf ; but not in an ac- 


tion againſt a third perſon, for bribery. 


21 „ 
AJ Partpe walls 


Between fables. 2298. See Statutes 
[ G. 1. c. 28.) | 


 Phyſicians— | 
The 
© by-laws. 2186, 2187. 
Qu. Whether Londion-licentiutes are mem- | 
bers of the college; or not. 2194. 
Candidates are to be examined by the 
_ _ comitia minora : but their approbation 
zs not finah They are to be propoſed 
to the comitia majora ; and elected by 
them ; before they ean claim to be ad. 


| 


. mitted, 2188 to 2194. See Man- 


 damus. 


Qu. Whether licentiates have a right to | 


demand ADNISS10N into the college. 
2196 to 2202. 3 


Clearly, they have no right to vote at 


incorporation, conſtitution, and 


ment which gives, the penalty. ibid. 
The defendant having been taken in exe- 
cution on a ca. ſa. was afterwards diſ- 
charged out of cuflody by conſent "of . 
plaintiff, upon agreeing to pay certain 
ſums at ſtipulated times; of 
which he had paid : but failing in the 
remaining payments, the plaintiff 
brought an adlion of debt upon the old 
judgment, This matter being . there- 
unto pleaded, the plaintiff in his re- 
plication acknowledged it; and yet 
concluded with demanding the 2ohole 
ſum due upon the old judgment, De- 
fendant demurred; and had judg- 
ment. 2483. . 
iſt. An action of debt will 75 lie 5 
the old judgment, after a ca. ſa. an 
Glad e by conſent of the plain- 
4 tiff, 1 id. 5 85 
2dly. The replication is repugnant, in 
demanding the evhole ſum, after ac- 
' knowledging to have received part. 


Policy of JnCurance. 


Da Cofta underwrote a policy inſuring to 
Michael Firth „ loſt or not loſt, Liſ⸗ 


corporate elections, before 


„ien. ibidem. 


M1 


| 


i Lon to Falmouth or what other port 
« in England where his Majeſty {hall 
| 6« direct 


Table & the Principal Matters. 


& direct his packets appointed be- 
„ tween Liſbon and England, brew + 


* 


« on each and every packet-boat which | 


« ſhall fail on the ſaid voyage; to 
, * commence the firſt day of Ofober 
„ 1763, and to continue ane whole 
4 year or to the firſt day of Odober 
4 1764 incluſive z upon any kind of 
* and merchandiſes what ſo- 
„ ever; beginning the adventure im- 
% mediately from the loading ſuch 
« goods and merchandiſes at Liſbon, 
« and to continue till ſafely landed.“ 
It was agreed to be lawful to ſtop and 
ſtay at any port or place whatſoever, 
without being deemed a deviation, 
without prejudice to the inſurance.” 
„The ſaid goods and merchandiſes, 
4 by agreement, are and ſhall be va- 
& lued at the ſum inſured on ſuch 
* packet boat, without further proof 
of intereſt than this policy : and to 
% make no return of premium for 
& want of intereſt, being on bullion 
& or goods.” In caſe of loſs or mis- 
fortune, it was to be lawful for the 
aſſured and their ſervants to travel for 
the defence or recovery of the goods, 
without prejudice to the inſurance : 
to the charges whereof the aſſurers 
were to contribute, according to the 
quantity of his ſum inſured. The 
conſideration was ten 2 
in caſe of loſs, the aſſured to abate 
nothing. All other goods, except 
ſome which were particularly ſpeci- 
fied, were to be free from average 
under three pounds per cent.; unleſs 
_ general, or the ſhip ſtranded. 
The faid Firth, the inſured (the now 
defendant,) had an intereſt, in Bullion, 
on board the Hanover- packet, being 
one of the King's packets between 
Liſbon and 3 : which packet 
was, on the 2d of December 1763, 
totally loft, off Falmouth, in a voyage 
between Liſbon and Faimouth. 
The loſs was adjuſted, in writing under 
the policy, in the words following— 
« Adjuſted a loſs on this policy, at 
4 100 J. fer cent. The Hanover 


& packet, captain Sherborn, being 10. 
. zally loſt at Falmouth. Should any 


cent. and 


| *<© inſured promiſes to refund. to the 
5 inſurers whatever he may ſo recover, 
« mfuch ortion as the ſum inſured 
* bears with the whole intereſt. Lon- 

„ don, the 23d of Odober 1754, for 
% Richard Seward Michael Firth.“ 
Da Cofta accordingly paid this adjult= 
ment to Firth. EN 

In April 1765, the iron trunk which 
contained all the bullion was iſhed ups 
and thereby, all the bullion recovered, 
<vithout any loſs or prejudice whatever; 

and delivered to Michael Firth, the 
now defendant. '* But the defendant 

Firib's expence of ſalvage amounted to 

63 J. 8s. 2d. and deducting that 

ſum for ſalvage, the nett proportion 

of the defendant's ſhare came to 2067, 

Its. 0d. The plaintiff Da Cofta's 

proportion theree?! in refpe& of his 

ſubſcription, amounted to 48 J. 47. 

which was paid into court, upon the 

preſent action. 3 

The preſent action was an indebitatus aſ- 
ſumpfit brought by Da Cofia, the in- 

ſurer, againſt Michael Firth, the in- 

ſured, for 200 J. for ſo much money 

| had and received by Firth to his uſe. 
On non 0//ump/it pleaded; iſſue wag 
joined; the Els tried; and the 
above caſe ſtated. The queſtion was 
— “ Whether the- plaintiff, upon chis 
& caſe, is not intitled to recover in 
& this action.“ 1966. 

The Court ordered the pgſtea to be de- 
livered to the defendant: for, the ad- 
juſtment ſhews, that each ſide had 
| 2 it up as a fotal loſs. It was a 
olemn abandonment, and an agree- 
ment * that the inſurers ſhould be 
content with falvage in ſuch pro- 
“ portion as the ſum inſured bears to 
« the whole intereſt.” 1970. 

They held it to be a mixed policy, and 
of a peculiar fort, and a valued policy 
but a /air one, and without fraud or 
miſrepreſentation, and within the ex- 

ception of 19 G. 2. c. 37. And 
therefore the inſured was intitled to 
receive as for a fetal loſs. The in- 
ſurer agreed to the value.; and is con- 
cluded to difpute it. 1969, 1970. 


« {alvage hereafter be recovered, the | 


d 


7 Pooz⸗ 


' Povz-tax. 


See Orders, Statutes, (43 
Els. Co 2. , $1.) 


ü Manors, Quit- 
Miner, Overſeers. 


* 


a falary by monthly payments, and 
removeable at pleaſure, was rated to 

the poor, „upon the account of his 

„ ſalary, only.” The Court held, 
that this is not ſuch a ſpecies of 


ro- 
perty as can be rated to the relief of 


the poor, as perſonaleſtate within the 
- . Pariſh. 2014, 2015. | 
. Perſonal property and flock in trade— 
whether rateable to the poor-tax, or 
„ nok. 2294, *© | 
Is to be paid by the occupier : and the 
perſon rated muſt be rated in that 
Character. 2439, 1 
en may be rated as occupiers, 
for their diſtinct apartments. ibid. 
But b en yore can not: neither 
Can the corporation. ibid. 
The poor in hoſpitals are properly the oc- 
cupiers: but they can not be rated at 


335 : Poſt-maſter. See Zetrers. 
5 Poundage. See Sherif. 


= Pꝛattice. 
A rit of poſſeſſion, upon a judgment in 
- bebo rw be — 2 death of the 
7 or of the plaintiff, but not afually 
Fs out till after his death, is regular: 
It has relation to the teſte. 1971. 
Cet upon a remanct. 1986 to 1990. 
See Remanet. | | 
Attorney for plaintiff neglecting to charge 
the defendant being in cuſtody, with a 
declaration, within two terms, is lia- 
dle to the plaintiff in an action, but 
not in a fmmary way, 2060 to 
2063. See Attorney. 
The Court will not grant an information 
fer a miſdemeanor, upon the motion 


of the Attorney- general on behalf of the 


-» Crown; becauſe he may do it him- 
ſelf, if it appears to him to be proper. 
2009. v. ſupra (under pa. 1565.) 


LY 


A Table of the Principal Malters. 


A _ſuperintendant of ſalt-works, receiving detendant u 


on motion. 


Security for anſwering ecſts=not required 
of a foreign pleinnf, nor of a plaintiff 
— abroad, having left no effects in 

gland. 2105. V 

. attachment muſt 

anſwer interrogutories he can't come 

in, and confeſs the contempt, | before 
_ anſwering interrogatories. * 2106. 

Bail is excepted to, and therefore does 
not juſtify ; but omits getting his 
name firuck out of the bail- piece: he 

may, when attached, apply for an 
exoneretur, to be entered nunc pro tunc. 
2107. % 77S 24 

Indidments for 1 be demur- 
red to: the Court do net guaſh them 

i 5 

About holding to ſpecial bail The 

' King's Bench and Common Pleas 
differ, where an action of debt is 

brought upon a judgment for upwards 
of 101. but the original cauſe of ac- 
tion was ander 10 I. The former diſ- 
charge on cemmon Tail the latter re- 
quire Hecial. 2118. re 

Rule to ſhew cauſe why coſts ſhould not 
be paid to the proſecutor out of the 
money levied on a x Pecognt- 
zance. The King ts only a truſtee for 
the party. 2119. 

Concerning cg on removing an indict- 

ment by certiorari at the inſtance of 
the defendant ; where the defendant 
has been convicted and fined, and the 
proſecutor has received a third of the 
fine. 2126. See Caffe. 

Concerning allowing intergſti, upon af-- 
firmance f jucigments. 2128. See 


Interęſt. 


On a reſcue returned. 2129. See At- 


tachment, Reſcue. 

Motions in arreſt of judgment muſt be 
made within the jir/? four days of the 
term: but Sunday is not to be eſteem. 
ed one of the four. 2130. 2h 

Of ſurrendering principal, by bail—they 
have till the quarto die poſt {ſedente 
curia,) where *tis by original, 2134. 
See Bail. 5 1 255 

Warrant fer a tales, on a trial in a coun- 
ty palatin.— is to be from the King's 
3 2173, 2174. 


Concerning delivering declarations by the 
See Declaration. 
Rules . 


BY. 118. 
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Rales' of practice may be diſpenſed with, 
or relaxed by the Og re ſuffi- 


. cient, reaſons ; being only made in | 


advancement of juſtice. 2271. 
Variance between declaration and pro- 
"ceſs. 2417. See Variance.” © © 
A non pros againſt the plaintiff, for not 
- deckaring within time, in an action of 
treſpaſs againſt ſeveral, ought to be 
Joint; not a diſtinct one for each de- 
fendant. 2418. 


A ſeire facias in error needs not lie four | * 


days in the office ; as a ſcire facias 
againſt bail muſt. 24. . 


A plantiff. obtained judgment. The | 


defendant brought a writ of error, 
and tranſcribed : and it r2mains un- 
determined. The plaintiff brought 
an action of debt upon his judgment, 
and got judgment b . and 
took out execution. The Court fay- 
ed his proceedings, till the writ of error 

" ſhould be determined. 2454; 2455. 

On the /af? day of a term, a motion * to 
« anſwer the matters of an affidavit” 
can not be made. 2502, v. ſupra 

(under pa. 651.) 

After bail had juſtified, the plaintiff's at- 
torney (without diſcloſing this) obtain- 
ed a ſide- bar rule © to diſcontinue up- 

on puyment of coſts;' and then 
brought a new adlion. The Court 
diſcharged the ſide-bar rule. 2502, 


2503. 


-  Pzincipal and Yccefſary. 


Principal in the ſecond degree. 2073 to 
2086. See Niot. 


Pinting— 
zen and where, and by whom, firlt in- 


vented : and when, how, and by 
evhom, firſt introduced into England. 
2410 to 2416. 


z 
1 


| Pziſon. Pꝛiloners. 


Not charged with a declaration within 
two terms, are intitled to be diſcharg- 
ed; and the plaintiff*s attorney liable 
to an action for his neglect. 2060 to 
2063. Sce Attorney, Practice, Sta- 


| 


——— —————_— 


| futes (4 S5 V. & A. e, 21.) 


Brought up to the ſeſſions to be 45 J 


charged on 5 C. 3. c. 41. The ſeb⸗ 
ſions declare him irrelievuble becauſe * 


charged with an outlawry ; and re- 


mand him. This negative judgment is 
anullity. 2119, 2120, and 2127. 
ined for perjury can't be diſcharged 


as an inſolvent debtor. This is not 


a debt, but a puniſbment. 2142. 
The act of 32 G.2. c. 28. f 13. con- 
ſtrued fayourably for them. 2526, _ 
Pꝛohibition— 


To the Adebuby-eourt, in u ſuit there, 


for ſeamen's wages, ſhall go, if the 


agreement be ſpecial, or under ſeal. 
| 1950, 1951, See Mariners. 3 on- 
firme Pa. 2037, 2038. But 
Aſter 7 — e Thall not 
unleſs the want of juriſdiction in - + 
Court below appears upon the face of 
the proceedings. 2036 to 2040. 


If the ground of applying for a prohibi- 


tion be dehors the proceedings, the 
truth of the ſuggeſtion muſt be veri- 
fied by afidavit « otherwile, if it ap- 
pears upon the face of them, ibid. 
To the Conſiſtory Court of London, in a 
| cauſe for calling 5 whore” in London 
— there mult be afidavit of the cuſtom, 
and that the words were ſpoken there, 
2032. | 


| Such a cuſtom muſt either be pleaded, or 


verified by afſidavit : a ſuggeſtion alone 
is not ſufficient. 2039, 2040. 
Lies to the Spiritual Court, to ſtay their 
proceedings for calling * whore,” in 
London, where the words are, by the 
_ cuſtom, actionable. 2418. v. ſupray 
2032. hg 


Pꝛoperty 
Literary fully diſcuſſed. 2343 to 2418. 
See Authors, - | 


| . 


— 


Quo Marranto. See Information in 
nature of a Nuo Warranto. 
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-  Bainſgate:Barbeur. 


The duly impoſed by 22 6. 2. c. 40. is 


not payable by veſſels not going through 
the Downs, but paſſing by the north- 
eaſt fide of the Goodwin-Sands. 2258. 


Bates. 


A rate was quaſhed generally, by the 
ſeſſions upon an appeal, without giv- 
ing any reaſon why, T 
compelled to ſpecify their reaſons : It 
is left to them to exerciſe their dif- 
- Eretion. 2303: v. era 2494. 
erfonal property and 2 in trade 
whether rateable, or not. 2294. 
Poor-rates made upon governors of hoſ- 
pitals, or their officers- (having diſtinct 
apartments,) or their ordinary ſer- 
wants. 2435 to 2439. See Hoſpitals, 
 Poor-tax. 5 : 
Whoever is rated to the poor, muſt be 
rated as occupier. ibi. 
A er confirmed by the ſeſſions 
| not be ſet aſide, unleſs it appears 


manifeſtly to be unequal. 
ra, 2103. The rate in queſtion 


u 
| 1 eſſed occupiers of land, at three- 
fourths of the yearly value; and oc- 


cupiers of houſes, at twwo-fourths: to | 


which, all the pariſh had agreed ; and 
yet one of them, long afterwards, ap- 
+ pealed from it. The Court refuſed 
uaſh the order of ſeſſions which 
rmed it. ibid. 5 


Becognizance— | 


Forftited—The King is only a truſtee for 
the party. 2119. See Practice. 
Under 5 6 V. & M. c. 11. F. 2, 3. 
(made perpetual by 8 H g IF. z. c. 
33.) where the defendant has been 
convicted and fined ; and the proſecutor 


to 
con 


has received one third of the fine: ſo 


much ſhall be dedufed ont of the 
| cee. 2126. See Cofts, Cerſiarari. 


Mecozder. 


A evilful neglect to ottend the ſe/Fons, 18 


a cauſe of forfeiture: but a ſingle 
inſtunce of abſence, where nothing of 
| 15 „ 


hey can't be 


2494. v. 


** 
Los amis m » 


| 


* | 5 
importance was expected or likely to 
happen, nor any notice given to at- 
tend, is not ſo. 1999 to 2008, 


Refation—See Piction, Teſte, Plead- 
| ing, eclarat ion. | | 


| An admittance relates 8 * the e 


of the ſurrender. 1961, 1962. 
So does a diffeiſee's entry or releaſe, to 
the time of the diſſeiſin. ibid. 
So, an eſcheat after the date of a will. 


Of a conveyance—The bol of it ſhall 
be taken together and the ſeveral 
parts . it ſhall. relate back to the 
principe part. 1962. 

of” a Ja. of Ron to its igt, 
1971. See Zjedment, Practice. 


Bemanet. 

If a cauſe goes off upon a retanet, the 
general rule is, That the cas occa- 
« ſioned thereby ſhall attend the event 
& of the cauſe,” 1990. But this 
eneral rule implies 'an exception of 

och ticular caſes as are cl 
diſtinguiſhed by their circumſtances, 
from bein within the regſon and prin- 
5 2 f To general rule: provided 
e application be in due time. ibid, 


— 


| : Reſcue — | 


Fine for it. 2130. See Sentence, Ats 
tachment, Practice. 1 


| Beſfozation-day. 

| One only Judge goes to Weſtminſter-hall ; 
| but necefſary buſineſs may b done, 
2089. 5 | 1 


Return : 

| To a mandamus—may contain one, or 
more, or any number of cauſes; pro- 

_ vided they be conſiſtent with each 
other, 2044 to 2046. 5 


Re verlloner 
May bring an a#ion for an injury done 


to the value of the inheritance. 211. 
Revocation 


4 Table of the Principal Mattexs. 


vb, * i | + Bevocation T4 , 4 
Of a avill—A ſubſequent admittance ac- 
cording to "am of a prior ſurren- 
v; der, 18 no 
 Copyhold. ; FE | 4 
Of a will -A remainder- man in fee 
makes his will: afterwards, the tenant 
for life dies, in the teſtator's life- 
time. The will is not revoked there - 


by. idem. 
3 circumſlancet; 


8 1 
+ 


Of a will —b | 
and partic by marrying and hav- 
ing children. 2167 to 2171. | 


- 1ſt. As to perſonal eſtate Marriage I 2 


and a child, it a revocation : but 


marriage alone has not yet been fo | 


,_ holden. 2191 - | 
2dly. As to real eſtate— The reaſon is 
the ſame ; and great opinions have 

| been ſo. ibid. See Deviſe. 
Of a will of lands—It was made in 


1757 : the teſtator duly executed a | 


| ſecond, in 1763. Both of them 
deviſed the lands to the defendant. 
The former was never cancelled : the 
latier was cancelled by the teflator him- 
if. Both were in his cuſtody at 
his death. The firſt will Hande good. 

2514, 2515. 

| | Biot; 


John | Royce was indicted at a ſeſſion 


of oyer and terminer on 1 G. 1.| 


at. 2. c. 5. g 5. for a capital fe- 
lony, as principal in the ſecond de- 
e. A ſpecial verdict found, that 
— divers others unknown, to the 
number of one hundred and more, 
did with force and arms, unlawfully, 
riotouſly, and tumultuouſly aſſemble 
together, to the diſturbance of the 
— peace; and being ſo aſſembled, 
divers of them did with force and 
arms, unlawfully and with force, 
feloniouſly begin to demoliſh and pull 
down a e e in the indict- 
ment ſpecified; and that Royce was 


eſent, and did then and there encou- | | 


rage and abet the ſaid perſons unknown 
in beginning to demoliſh and pull 


down the ſaid dwelling-houſe, by then 
and there $HouUTING and uſing Ex- 
PRESSIONS to incite the ſaid 


unknown ſo to do; but that 


* 


revocation. 1962. See 


not with force begin to demoliſh or 
pull down, or do any act with his own 


ands or perſon for that purpoſe ; 
otherwiſe R ors as aforeſaid. 207 3 t0 


2 
Iſt. This offence, which was before 
this act of Parliament only a miſ- 
demeanour, is by it made felony 
evithout benefit of clergy. 2078. 
2080. „„ | 
2dly. Perſons preſent, aiding and abet- 
ing, are Principals in the ſecond. de- 
gree, and are within this ſtatute, 
and oulted of clergy. 2076. 2081, 
—_ | „ 
zdly. This verdict /fficiently finds 
this man to be a principal in the ſe- 
- cond degree. 2083. IP 
4thly. The following objections in 
arreſt of judgment were over- ruled: 
Vi, „ 
1ſt. The commiſſion of gaol-delivery 
does not, as ſet out, ſhew that 
the Judge was of the quorum, 
2084. | 
_ 2dly. No iſſue is joined upon this 
record. ibid. | 
3dly. Non con/tat by avhom the juſ- 
tices were aſſigned. ibid. | 
4thly. Three were indicted : but 
it don't. appear what became of 
the other two. Therefore the 
record is incomplete. 2085. 


— 


— 


Vivers— 
Fiſbery in them. 


2162 to 2165. See 
Fiſhery. | | 


Volls. 


Leaſes b the Maſter of the Rolls for the 
time being, under 12 C. 2. No. 49. 


1975 | 
1ſt. They may be made in truf for 
my 55 1979, 1980. - 2 

' . 2dly- ough the proviſo reſtrains 
| m making any new or concurrent 
leaſe (after 14 been once letten 
according to the power,) until 
bit hin 28 years of the expiration 
of the leaſe in being, nor for longer 
than 21 years from the making 

| yet this reſtriction is not confined 


pr 


Irie | inches 


; 13 4 
* * 5 


». repeated toties quotier upon 
uren 

be not 

years in the whole, ibid. 
3dly. The , acceptance of a neu leaſe 

. implics a ſurrender of the old one, 


- 


Aid“ provided the new leaſe be. a 


good one. ibid. 
Rules and Pyaftice of the Court. 
Set Practice. 
Rules of practiee may be diſpenſed with 
or relaxed. by the Court, 8 


ment of juſtice. 2271. See Frac- 
 » thee, New Trial, £ 3 


| Bules, General. | 
What exceptions are implied. 1 986 to 

1990. See Remanet. 5 
They ought not to be laid down /o 


Mah and rigidly, as to occaſion 
greater inconveniencies than they 
were intended to prevent. 1996. 


— 
WI 


* 


* 3 * 


Scire Facias 
In error. needs not lie four days in the 
office; as a ſcire facias againſt bail 
muſt. 2442. v. ſupra, 1723. 


_ - Seamen.' See Mariner, 


Securit x foz Coſts, See Coſts, Prac- 
Sentence on Criminais— 
On 5. U 6 E. 6. c. 14. for foreflalling 
the 1 ho fat. itſelf, 5 3 
2 4, and title /ngroffing.”” _ 
Oa 5 G. 1. c. 27, $ 1. er the” fir 
| offence a fine not exceeding HOO 22 
impriſenment for three mouths, and ti 
aue leery Fa rs ſecond offence, Fine 
at Hane z and impriſonment for 
jwelve months, and till fine paid. 
2026. | i 


On 23 G. 2, 6. 13. f 1. (on the ſame 


| fubjeR, againſt enticing artificers a- 


ff ²˙ ÜL oor th a4 
if Table of the Principal' Ma 
TERED þ of the Principal 1 
. © Includes. ſurrenders,, and may, be 


; ſo that the . mY 
ged for longer than 21 


* ; N » 
J. 


a 146 a 15 5 * N pf | y 5 
broad,) for the firſt" offence, goo . 


far each artificer ſeduged; and impri- - 


ſonment far el calendar months in 
the common gaol, and till the forfeit- 
ure be peel.” WE”. TS I: 
On return of a reſcue (upon meſne pro- 
_ ceſs) is diſcretionary : contrary to Sir 
7. Jones, 198, and 2. Salk, 586. Both 
of which caſes aſſert che conffant fine 
to be four nobles each. 2130. 


| Upon Mr. JWilkes—for his two libels, 


( ſeditious and obſcene.) 25744. 
Of impriſonmeni. may be to commence at a 
future time; viz. from and after the 
determination of an impriſonment to 
which he was before ſentenced for an, 
other offence. ibid. and 2577, - 


_ Set-of— 
Needs not to be pleadad br given notice of, 
by the defendant ſued — action for 
money had and received to the plain- 
tiff's uſe; where the defendant had 
paid. the plaintiff his whole demand, 
except what he retained for his labour 
and ſervice: he may give this in evi- 
dence, without notice. 2134. 
This is not a craſi-demand, or" miu 
debt; but a charge, oùt of the ve 
ſum demanded. id. 


Sheriff, See Return, Bankrupt, Pannel, 


Poundage—is by 29 Eliz. c. 4. for every 
twenty ſhillings, twelve pence for the 


fy firſt 100/. and fix pence for every 


twenty ſhillings of the reſidue. 1981. 
But the Crown are not bound by this 

act. ibid. and 1983, | 
However, an action hrought in the Ex- 
chequer by the ſheriffs of London, up- 
on a bail-bopd taken by them in their 
own names, for the appearance of a 
defendant taken up upon an Exche- 
uer-proceſs on'the proſecution of the 
Kin 's Attorney General on behalf of 
the wing for cuſtom-houſe penalties 
and forfeitures; and a tcffatum capias 
ad ſqtisfaciendum to the ſheriff of Hert- 
fordſbire againſt the bail; can not be 
conſidered as the ſuit of the Crown, 
though averred to be for the behefit, 
and on the behalf, and at the expente of 
the Crown? nor ſhall the ſheriff who 
8 ©, Executed 


* 


4 ait of he Phe Mat, 


— By be, cluded from his | certify a merting-houſe. 1 1, 19 
a capias utlaga- 


* x 5 12 G. 1. c. 29. 52. 4 ir to hold to 
tum, what he is to 2537 to 2542: ſpecial bail. 1992 to — See Bail. 
See Outlawry, Statutes, (45 & 3 N11 G. I. c. 4. 2. © Nockf#ion” means 

A. c. 4%) 5 3 . no * legal, valid election.“ 

"= to 201 1. = Mandamus, + 
43 Elz. c. 2. f 1. A ſalt-officer not rate- 
 Sianver of Title, able to 1 BIN FAS, falary onlys 

To maintain ſuch an action, there muſt | 2015. See Poor-tax 

be marLice, either expreſs or implied. 7 Ann. c. 12. f 3. The defendant muſe 


2 2426: And the words ſpoken | derte m e 
oo mg ps ig zat the plaint 9 . 1 arreſt. 2016, 2017. See Ambaſſador. 
If they are — — to prote 6 7 Ann. c. 12. f 5. The regiftring his 
own property, and prevent 4 name is no condition eee it 


b heated; the . cuſ. relates only to the proceedin 
"Heng cn RI} bali A We 


'The attorney delivering ſuch a perſon's 9 Ann. c. 14. 2. Lui tam action for i 


meſſage, is not liable to an action, as won at play, and the triple va- 
even ound he varies from it, in in- lue of it, brought by a common in- 
material circumſtances and without ma- former. The offence ed at W, 225 
fic. ibid. minſter i in Mi adleſex ; ; Jud 
| 2 informer and the poor of St. 
P. Covent-Garden : alſo judgment. 
So oldier, that the —— have — or 
Officers and ſoldiers in the ſervice of the detention of the debt, and coſts o in- 
Eaft India Company. 2419 to 2422. creaſe. Affirmed for the debt: re- 
See . India Company. | _ . verſed for the damages and coſts. 2018 
to 2021. See N N 
5 3 i ti | 
 Stamps— 23 G. 2. c. 13. f 1. to be a repeal of 
| the former. 2026. See Sentence. 
9 G. 3. c. 2 4. which diſcbargetſꝙ Ann, c. 20. (the mandamus-· act) was 
From penalties perſons who have incur- intended for ſpeeding proſecutions, and 


red them, and thall pay the duty on 

or before 1ſt September 1769, bars on- 
ly future actions; but does not diſ. 
charge a defendant againſt whom there 
Has been a verdict before obvained. 
2460 to 2463. — 


Statutes. See Conftrudjon, 
12 C. 2. No. 49. . Maſter 


ef the Rolls tom aſes, in order to 
new-build the old houſe es belonging to] 
the Rolls. 1975. See Rolle. 


29 Elix, c. 4. enger ge, ſheriff*s pound- | 


33 KN 299 See 

8. c 

5 "the Ki * 2 to be brought in the 
name of the King, and of no other per- 
ſon. 1984. See S a 4 ut ſupra. 
1 . & M. flat. 1. c. 18. (the tolera- 


bes I to regifter end | 


re iin ſuits for 7 
2 t be bes practice of ſtock jobbing. 


proper eircumſtances 


48 
declarations to Priſoners. 2060 to 2063. 


to quicken the removal of uſurpers z 
and intruſt the Court with the diſcre- 
tion of granting leave to private in- 


formers, to uſe the King's name: but 


ted upon 
2120 to 


212 —See Information in cue a 
.. on wy 


this leave ought to be 


x 1. 6. 2a. 5+ concerning tannin 
Lach ther. Iadicka ent on it toning 
becauſe /zveral defendants vere joined 


in it. 2046. 


. & MM. . 21. for delivering 


See Attorney, Prafiice. 

G. 2; c. 8. to prevent the infamous 
2069 to 
See — Stock qobbing. 


2072. 
2073 to 
Acegſarxy, 


1 G. 1. flat. 2. c. 5. 5. 
' 2586; See Fefe and Ai 


Riot, 


8 27 H. 


27 H. g. c. 20. f. 1. oy Pt 3 
32 H. 8. c. J. 4. , at bar and 
243 E. 6. c. 13. . 13. ) bench; par- 


ticularly, whether the attucbment For } 2 


- caulumacy and  difobedience. can be ap- 
© plied for by the erslefiaftical judge, on 
27 H. 8. c. 20. f 1. before ſentence. 
2095 to 2100. See Tither, N 
29 C. . c. 3. 117. Executary co for 
are not within this clauſe. 2101. 
* c. 16. 5 5. A perſon who nego- 
tiates and A bargains for focks 
. far brokage and hire, is broker with- 
in this clauſe, . 2103, 2104. 


12 G. 1. 6. 29. f. 1. Bail on an action of | 


_ debt on & judgment for upwards of 10 /. 
where the = inal cauſe of action was 
_ wander 101, 

to ſpecial bail the King 
not. 2117, 2118. 


Bench do 


gs G. 3. c. 41. for the relief of inſolvent . 


debtoru—a proceeding upon it. 2119, 
2120. and 2127. 
Debtors, Priſoners. 

586A. SN. . 11. G2, 3. 

8& 9 N. z. e. 33.61, - 
to the proſecutor. 2126. 
tiorari, Cella. 

11 G. 1. c. 4. 64. The. ſwearing in, 
under a mandamus, mult be before the 
officer the: prefiding at ſuch election 
under the ſtatute. 2132. 

32 H. 8. c. 42. 12133. See Barter, 

18 8. 6. 15. Surgeons | 

10 Gun C. 1% e. 3. 92. Lia. 2155. 


725 


The proviſion does 


2 G. 2. c. 22: wy 
not go to good or | 


G. 2. 6. 5 
N other ee Se 
end. | a281. See Mutual Debis., 

34 Dy 85 H. 8. c. 20. making void com- 
mon recoveries of lands in tail, where 


is in the Crown * we'll 


the 
tects onl of the proviſeon 
, —— A5 ſervices. If 


Common Pleas hold 


See Infolvent | 


* 
: 


þ 


| 


fully detain- ] 


1 
F 


the grant be founded on a former right, 
it is not within the ion of * 
2223 2224. 


% 
* 9 
” 


2244; 0 = Bo - oy 
22 CG. 2. c. 40. concerning A bh 
Nase leur. 22 * Sec er 
8 e | 


igh ways ſtone) are e- 
d out of the vu concerning public 
175 vd; but not out of thoſe con- 


cerning turnpike yoatls. 2258 to 


2260. * 
& 8 W. z. c. 25. 61. The prerept 
A directed to the returnin 


_— to 

officer. 2270. See Parliament. 'The 
TIME of delivering it to him needs not 
to be proved, in an action againſt a a 
_ perſon, Toe bribery. 2275, 
227 

5 G. 3. c. 14. 6 3, Conviction . 
quaſhed. 2279 i 2282. ew Bo | 


vittion, i | * 
2 G. 2. c. 24. 58. indemnifying. the 
diſcoverer of bribery at elections to 


parliament, 2283 to 2287 Hee 


3 
Eliz. c. 2. C 1. Per onal pro rty and 
5 ; in 2 9 i the 
poor-tax. 2290 to 2298. 
11 G. 1. c. 28. does not extend to party- 
walls between s TABLES: it is confin- 
ed to -walls between hovszs. 


2298. 


18 == c. 19. fecures to authors their co 


2y-right, for fourteen years; and af- 
terwards, for fourteen years more, if 
living at the end of the firſt fourteen 
years. 2303 to 2418, See Authors, 
Literary I | 

13 G. 2. c. 19. 6 5. prohibits borſe- . 

matches for leſs than the real and in- 

trinſic value of 50 J. unleſs at New- 

market or Bac? Hambleton, 2432, 

2433. See Horſe- match. 

5 G. 2. c, 30. $ 7. diſcharges conform- 
ing ts from all debts due and 
owing at the time of their becoming 
bankrupts. But contingent ones, not. 
proveable under the commiſſion, are 


not, diſcharged by the OP 
5 Flies 


£446. Sec Bankrupte. 


ef kk. . 31. (requiring having 
ſerved an upprenticeſbip) does — 
tend to give the penalty againſt journey- 
men. 2449z 2450. See Trade and 
Trader; { „ 1 inne 8 8 


G. 

% ind preſervation of publichigh-ways—) 

annual lifts are to be made in. every 

September ; and to be returned to the 

_ Juſtices, who are to nominate ſurvey- 
Ors. 

of the 


Oc, are ſuch conſlituent 


aſſembly 

that it is eſſentially neceſſary for ſome 
of each denomination to be preſent at 
the making of it. It rather ſeems 
that the legiſlature, only meant that it 
ſhould be a full parochial meeting. 


2454. 3 

9 6.3. c. 37. 5 4- (diſcharging perſons 
who had omitted to pay uties, 
and ſhould pay them on or before 


Iſt. at myſt be d: what 
muſt be given in evidence. ibid. 
ad. Who al be conſidered as di/- 
Zoverer : the proſecutor, or the wit- 

9 neſs, ibid. i 
2 G. 2. c. 24. 57. No damages for de- 


tention of the debt. 2491, See Bri- 


Bery, Error. 
16 17 C. 2, c. 8. 5 3, Bail in error, 
upon a judgment in ejement, juſtify in 
double the rent. 2502, | 
g G, 2. c. 24. 5 8. does not male or 
| _— the plaintiff, concluſively, the 
diſcoverer. 2504, 2505. See Bri- 
3 | 


32 rg c. 54. (for repairing the road 
from Dewſbury to Ealand in York- 
ire, excludes the juriſdiction of the 

courts of Weſtmin er Hall. 2522, 


4 Table of the Phincpal- Matter: 


. e. 42. $1. (for the amendment | 


Dn. Whether the conftables, | 
headborqughs, tythinginen, ſurveyors | 


who are to make the liſt, } 


þ 


4895 W.& M. c. 18. for the more 
« cafy reverſal of outlewrics in the 
Court of King's Bench” —is per- 
haps ' confined to civil actions, and 
does not at all extend to criminal mif+ 
demæanors : but nothing is clearer than 
that caſes after convichian of ſuch a 
miſdemeanour are nat within it. 2537 


Dtock-fobbing— 
The act of 7 G. 2. c. 8. 5. does not 
extend to invalidate a bond given for 


. reimburſing a hers pre of differ- 
ences who had paid money for himſelf - 


* 


and another jointly concerned with him, 


— ſum he had paid on that. gther 
on's account. 2 to 20 

Ea $069 9-307: 
Is not reckoned as one of the four days al· 


lowed. for making motions in arreſt of | 


judgment. 2130. See Practice. 


Surgeons 
Of London — incorporated with Barber: 
of London, by 32 H. 8. c. 42. but 
ſeparated from them by 18 G. 2. c. 
„ 12% | 
But the latter act only diſſolves the union : 
the two ſeparated companies remain 


under the ſame regulations as before. 
ibid. fa 25 | 


Of a former leaſe is implied, on the a. 
ceptance of a new one ; provided the 

| ſecond leaſe be a good one: 
not. 1980. v. next below. 

The fame point determined. 2213, 
2214. v. laſt above: and ſee Leaſe. 


 Surveyozs 


See Certiorari. 
32 G. 2. c. 28. (for relief of debtors 


with reſpect to the gi ee of 
their perſons) F 13. which requires 
fourteen days notic ftrucd favour- 
ably for them, 2526, | 


Of Meb-eogys—How to be nominated. 
See High-ways, and Statutes (7 G. 3. 
6 42. $1.) 


Swearing⸗ 


rr 


. e . 
7 9-5 * 


ant} own, 
IVEY * 


— 


n . AAA uu. 


- 
r 


- 


(34D 35 H. 8. c. 20.) 


8 ſupra. 


| The method of proceeding for ſubtrafion of 


Of a corporate-officer elected under a man- 
 damus purſuant to 11 G. 1. c. 4. 6 4. 
© muſt be before the officer profiding at 


A4. Table of the Prindhal Matters, 


* 


2095 to 2100. 


27 Hl. 8. e. 20. Hands aur heat, 
Mi! 7 


r — * 4 


Trade and Trader. See Batthrupt. 
' Fourney-men are not liable to the penall 7 


We "yas 49%, eh T 

3 1 Maſters are liable to it, unqualiſied 

RN N e ooo themſelves, or if they employ unquali- 
\ | fed perſons : but a double penalty was 
; Tales not intended. ibid. 


De cireumſantibus—Tp a county-pala- | 
_ tine—the King's Attorney-general is | 


Bs the proper rſon to grant the War- b 


rant for a tales, 2173, 2174. 


the Crown. 2224. 


Tenant in Tal — 
of the gift of the Crown. 2224. v. o 


- Te! m I 
On the I/ day of it, a motion to anſwer 
the matters of an affidavit can not be 


made. 2502. See Prafiice, . 


 Timber— 
Carriages carrying only one piece, are ex- 
cepted out of the public highway 
acts; but not out of the turnpibe- road 


| acts. 2260. See Statutes, 
Tithes— 


them, under 27 H. 8, c. 20. F. 1. 
32 H. 8. c. 7. (4 & 2 3E. 6. 
F., 13. f 13. diſcuſſed both at bar and 
bench; particularly, whether the at- 
tachment given by 27 H. 8. c. 20. f 1. 
can be applied for bsfore ſentence ; 
- gnd. what is the proper form of the 
certificate and requeſt of the ecclgſiaſtical 
judge, and of the commitment ground- 


- Treſpaſs. 


5 ] A merely accidental involuntary treſpaſs 
may be juſtified :, a ve/untary one can 


not. 2093, 2094. For inſtance— 


| | | ſt. Shee re treſpaſſing in the de- 
Of the gift of the Crown ; reverſion in beep were eng 
8 See Statutes | 


fendant's ground. He chaſed them 
out, with a little dog. The dog 
purſued thym into his next neighbour's 
adjoining ground; though the de- 
fendant called in his dog, as ſaon 
as he had driven the ſheep of from 
his own grounds. . 'The owner of 
the ſheep brought treſpais far chaſy 
ing them. It will not lie. ibid. 
2dly. But if perſans enter the plain- 
tiff*scloſe, ade oining to his paddock, 
with guns and dogs, not keeping in 
the n ; and their. dog pulls 
down and kills one of the plaintif”'s 
deer ; and the jury (confidering this 


| as an intentional, not a merely acci- 


| dental treſpaſs,) finds for the plain: 


their verdict, even- though the 
Judge who tried the cauſe thought 
it a mere accident. ibid. 
In treſpaſs for taking goads, the declara- 
tion muſt ſpecify the particulars. 2450, 
Trial — 

In a county-palatine—The warrant for a 
tales muſt come from the King's At- 

torney-general, 2173, 2174. 


' Trover : 


ed upon it: but the only point fully 
and abſolutely determined, was © that 


By affignees of a bankrupt—will lie, where 
| the ſale os | 23 and void. 
2477 to 2482, See Banlrußt. 
Gs | 'Therg 


tiff; the Court will not ſet aſide 


4 Table "of the Principal Mitted 
— of the Principal Mattepr. 


There can be 10 r. 2½ in trover. ibid. | 
An action of trover muſt be founded in 
Properly. 2487. | 
| mber<carriages (or -fone-carriages) laden 
with only one. piece, are not excepted 
out of the turnpike acts. 2260. See 

| | | 
Variance 
Between declaration and proceſs. 


1ſt. An executor, ſuing out proceſs as 
executor, may declare in his oon 

right. 2417, 2418. But 
2dly. If a plaintiff takes out proceſs 
to anſwer to him, qui tam pro Rege 
pro ſeipſo ſequitur, he can't 


| e in his own name only. ibid.. 


.» Uenue, 
An attorney has no privilege to have the 


venue changed 
where he is DEFENDANT : though he 
has a privilege, when PLAINTIFF, to 


lay it and ſerp it in Middleſex ; unleſs he 


ſues in auter droit, or jointly with ano- | 


ther perſon. 2027 to _ | 
Barriſters, or officers of the Court, have 
the like privilege. ibid. 
In tranſitory actions, the pages has a 
right to tay the venue where he pleaſes. 


2447. 
And fuck right remains in him, where it 
appears that the county wherein 
the cauſe of action really ak iS 
an improper one to try the cauſe 1n. 


ibid. 
5 Whether the venue may be changed 


. into WaLEs,” remained long un- 
determined; and is not ſolemnly deter- 
mined yet: but it rather ſeems © that 

4 it may.” 2450 to 2452. 

Can't be changed (without e to 


' a county where the cauſe, of action 


did not ariſe: for, the aſſidavit muſt 


Exceſſive 5 damages—250 l. were not 


into MippLesEx, 


„ venue; and not elſewhere, 
* the ſaid county.” ibid. 


, * 1 TS 7 
„ an. 
0 A, 

„ 
eb 


teemed ſo, againſt a /beriff of London 

in an action brought wt 4 him by a 

poulterer, for a malicious proſecution by 
two indictments for n/ances.. 1974. 


| A verdi& for the defendant ſhall-moy te 


et afide, in a criminal proſecution, 
or where a criminal proſecution might 
follow from it. 2257. 


a Uitualler 


Is not (quatenus victualler) within the 
bankrupt-laws. 2064 to 2069. 


_ Ufury. 

The borrower of the money was holden 
to be a competent witneſs, to prove 
both the ꝝſurious contra, and the re- 
payment of the money. 2251 to 2256. 
See Witneſſes. | 


 Uales. 


A certiorari lies to a Welch quarter-ſefſions, 

to remove an indictment up into the 
King's oo altum ; i. e. paſſing 
over the grand ſeſſions. 2458, 2459. 
See Cerliorari. | 


| ili 
Alteſling witneſſes ought not to be ad- 


mitted to deny their own atteſtation. 
2225. | 
A * bs s concerning the validity 


« of a will” is a /ufficient return to a 
mandamus commanding the eccleſiaſti- 
cal Judge to grant * of it. 2295. 
Not revoled by a ſubſequent will after, 
wards A F by the teſtator. 2 514 
See Revocation. KF 


be expreſs © that the cauſe of action 
& aroſe in the county to which the 


(Uindow-tax. See Orders, Hoſpitals. 
Witneſſes. 


„ defendant prays to change the 
my 


- i 


"LD! 


An 


Witneſſes. 
1 not to be admitted to 4 


their own atteftation. © 


and — 
Competen 


Aſt. The didlin gion between + cham 18, 
© © © 'That INTEREST goes to the com- 
cc petency « p INFLUENCE, to the cre- 
4 ng” 2254, 2255. 


oljedtion to competency comes {in 
9 259 too late; after a witneſs 
| has been ſworn in chick Ts 


— — 


＋ 1 * 


fute of uſury, the borrower of the 
money was holden campetent to h 
q "and atfo 


both the uſurious contrad, 


4 that the money was repaid.” 
| Note; there was no bond or aſſur- 


ance or contract; the pledge itſelf | 
being the value of the debt. 2251 
to 2256. 


